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1653, was married to one Nicholas Coats, and that ſhe af- 
terwards, viz. the 10th of Ocfober, 1659, the firſt huſ- 
band being then alive, married Edward Cage, &c. Upon 
not guilty pleaded, the firſt huſband was produced at the 
trial as a witneſs to prove the firſt marriage; but the court 
totally refuſed to adinit of his teſtimony, and ſaid, That a 
wife could not be admitted to give evidence againſt her huſ- 
band, nor the huſband againſt his wife in any caſe, except 
ing treaſon, becauſe it might occaſion implacable diſſention, 
according to 1 Inf. 6. b. And they denied the lord Audley's 
caſe in Hutton 116. to be law ſo the proſecutor having no 
other conſidefuble witneſs, the jury brought in the priſoner 
not guilty. | 
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*P, 2. arreſt of judgment, that the ſtatute is miſ-recited, for the 
plaintiffs in their declaration ſay, that the parliament was 
held 28 Eliz. and the book at large ſays it was held the 29 
of Eliz. but upon examination it appeared by the parliament 
roll that it was held the 28 of Eliz. and the printed book is 
falſe, therefore judgment was given for the plaintiff. Vide 
1 Anderſon 291. pl. 303. a good caſe concerning the com- 
mencement of this parliament. | 
Seaman ver/us Barnes. 
Trover. ROVER for two pair of pot-hooks, Cc. and 
1 Danv. Abr. hangers, Ec. aſter not guilty pleaded; and a verdict 
1.80. 463. gh. for the plaintiff, A len moved in arreſt of judgment, That 
3 Keb. 253. hangers is a too incertain and equivocal word. Baldwin fot 
807. plaintiff inſiſted upon it, That ſince pot - hooks preceded 
Bile 810 the word hangers, the court could not intend theſe were 
1 Vent. 114, any other hangers than ſuch upon which pot-hooks uſe to 
"on hang. And he cited a caſe of Trover for a billiard-table, 
rt, ſticks and balls, and adjudged good, becauſe the port, 
icks and balls ſhould be intended things appurtenant to the 
table, But the court was of opinion that it was too incer- 
tain a word, for the word does not immediately follow the 
word pot-hooks, but there are divers other things mention- 
ed between; therefore judgment was ſtayed. 
a —ͤ—ͤ— 
Pp. 3. * Term Hill. 12 Car. 2. B. R. 
Woodward verſus Bonithan: 4 
Court. A Maſter of a ſhip agreed with certain merchaiits con- 
2 Dany, Ab. cerning a voyage, and received orders from them to 
* T lay in proviſion of meat and drink, and alſo to provide ma- 
Moor 891. Tiners, c. and after the voyage was finiſhed the merchants 
. refuſed to pay the maſter of the ſhip what they had agreed 
140. 39 for z upon which refuſal he lihelled againſt them in the court 
3, * 103. of the Admiralty, c. And now Serjeant Wild for the 
og. merchants moved for a prohibition, becauſe they are ſued 


upon a contra made upon land, and ſo the Admiralty has 
no juriſdigion. Turner againſt the prohibition, inſiſted 
| upon 


1 Term. Hill. 12 Car: 2. B. R. 

upon it, That when a thing is in its nature maritime, as 
here the mariners wages, the Admiralty ſhall have the co- 
nuſance of it; and ſo it was agreed by all the juſtices, 
Hil. 8. Car. 1. 1 Cr. and of this opinion was Mallet Jultice 5 
but Foſter Chief Juſtice and Twi/den Juſtice held a prohi- 
bition would well lie, for the ſtatute of R. 2. 15. cap. 3: 
was made at the great complaint of the Commons, and 
ſhould therefore be conſtrued moſt beneficially for the good 
of the ſubject; and when the ordinances and orders in the 
time of the late troubles were made, the conſtant and gene- 
rally received opinion was, That for mariners wages, Cc. 
the parties could not ſue in the Admiralty, and for that rea- 
ſon pretended orders were made on 12 April 1648. cap. 11. 
and another 23 April 1649, cap. 21. to enable the Admi- 
ralty to hold plea of ſuch things: and as to that caſe of 
8 Car. 1. they ſaid, That that had not only been denied by 
ſeveral other judges as well as by themſelves at this time, 
but had been renounced even by ſeveral of thoſe judges who 
are ſaid to have ſubſcribed to it, for which reaſon a prohi- 


bition was granted. But all the judges agreed, that the 


granting of prohibitions is not a * diſcretionary act of the * P. 4. 


court, but are grantable ex debits juſtitiæ, and they denied 
my lord Hobart's opinion in his Keports 67. which Roll 
Chief Juſtice they ſaid had frequently done before. 


Reynolds verſus Burton. 


T,*RROR upon a judgment given in C. B. in an ac- Words. 
tion upon the caſe for words: the plaintiff declared, 1 Roll. Ab. 

That the defendant being ſeiſed of certain land, Qc. ſaid of *", 

the plaintiff, Burton had forged a deed to cheat me of my p. 3. 


land, and he gave A. B. 4os. for ingroſſing it. Reſolved 
the words are aCtionable, and judgment was affirmed. 


- Windhurſt ver/us . Gibbes. 


OVENANT. The plaintiff declared upon a cuſtom Cuſtom. 


A in London, That every freeman may take an appren- 
tice, and that infants may bind themſelves to ſerve, c. 
After a verdict for the plaintiff, Fones moved in arreſt of 
Jdugment, that this cuſtom is only alledged in fieri, and 
not in facto, and conſequently naught ; for preſcription 


conſiſts in the reiteration of acts, which this cuſtom, as 
B 2 here 
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here {et out, has not to ſupport it; and he cited the caſe of 
22 E. 3. 8. a cuſtom that every man may turn his plow 
upon the next; land adjoining, if it is not ſoiyn with corn; 


adjudged. naught for not adding the uſage. 80 Faſeh. 37 
El. Biſhop's caſe, a cuſtom found within a manor, That 


every tenant of the ſaid. manor potuit & potuiſſet ſurſum red- 


P. g. 


dire, ke. and adjudged naught. 80 21 Fac. Sir Wilkam 


Hatton's caſe, Licet £9 licuit tor the lord to aſſeſs a pain for 
the breach of a by-law, adjudged void. And the pleading of 
gavelkind lands, which are para as well as purtibilia, and 
of copy-bold; lands dimiſſa as well as dintiſſibilia, ſeems io 
demonſtrate; that the law is ſo, But the court was of the 
contrary opinion, and compared, it to. caſe of 21 E. 4. 28: 


and the O Rook of Entries 141. A cuſtom, that every 


citizen and; freeman might deviſe in Morimain, and allowed 
3 and to ahis * opinion the judges inclined in the King 
and Bagchaw's Caſe, 1 Cr. 347, ſo the plaintiff. had his 


Dethick ver/us Bradbourns, 


T plaintiff had a judgment given for him in F. R. 
upon which the defendant mov. a writ of error 
returnable in parliament, and the tranſctipt of the. record 
was certified, and errors were afligned, and the parliament 
diſſolved before they were determiped, Now June moved 
in B. R. for execution upon this judgment, and cited 1 H. 
7. Pl. 5. page 20. Flourdew's caſe, and 2 Cro. 342. Heydm 


verſus Godſalde, That a writ of error in parliament is de- 


termitied by the diſſolution of. the parliament ; the court 
after grand debate how it ſhould! appear to them that the 
ertort are indetermined above, and that the judgment is not 
there reverſed, at another day granted execution, and the 
reaſon. they gave was, becauſe the record: it ſelf. was never 
out of this court, but only the tranſcript carried up by the 
Chief Juſtice, and, there left; aud when a judgment of 
this court is reverſed in parliament, the tranſcript is returned 
hither, and this record made according to the tranſcript ſe 
returned; Ned nota, ak 


Newce 
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Newce ver/us Parker. 


Iatr. Mich. 12 Car. 2. Rot. 672, 
RROR out of C. B. upon a judgment there given Errer. 
, E in an action upon the caſe ppon a mh 1 whether the 
it fon of & puiſne knight bachelot, or the grandchild of 
an elder knight bachelor ſhould have the precedence by the 
ent of a herald ; and the herald gave precedence to 
the grandchild of the elder knight, and accordingly judg- 
ment was given in C. B. and that judgment they were here 
affirming, but the writ of error abated for falſe direction and 
Uniſeecital. | ; 


* Payne ver/us Minſhal. 2. 6. 


EB T for 157. for rent. Upon demurrer to the de- Baros and 
clgration, the caſe was ſuch, The plaintiff demiſes Feme. 45 
indenture, to Dame Aſbfield a wjdow, a houſe in St. 58. G. p. 1. 
8 in the Fields, rendering 30/. a year rent; the de- i Lev. 25. 
fendant marries her, and the rent is behind during the co- Keb. 20. 22. 
verture; the wife dies, and the plaintiff brings this action 
upon the indenture againſt the huſband for this rent; and 
it ſeems the action well lies according to 10 H. 6. 11. e. 
But it was adjourned; and afterwards it was adjudged for 
the plaintiff. + 


C Boyleſtone verſus Radcliffe, Debt on Obligation. 
Intr, Hill. 1657. Rot. 243. 


172 plaintiff declares upon the ſtatute of bankrupts, Backrupt- 
and on the pleadings the caſe was, That the defen- 1 Dane. Abr. 
daut was indebted to one Studder and the plaintiff in a joint , U. 
obligation; Studder becomes a bankrupt, and this debt is i Keb. 65. 
aſſigned to the plaintiff by the commiſſioners, to the uſe of 

the creditors, Finth Solicitor General for the plaintiff; this 

is a good aſſignment ; and in this caſe we ſhall inquire, Firſt, 

What intereſt the obligees have? Secondſy, What power 

the conmmiſſioners have? Thirdly, If the commiſſioners 

here have executed their power? As to the firſt, The obli- 

gation cangot properly be the debt of them both, becauſe 


9. 7. 


Godb. 298. 


pl. 202. 


an intereſt cannot be both joint and ſeveral, as. Sling ſby's 
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Caſe, in Coke's 5 Rep. 19. a. and therefore they are both 
poſſeſſed per my & per tout; and then one of them being a 
bankrupt, the commiſſioners have power to aſſign the whole 
debt due to the bankrupt, and for neceſſity, becauſe the ſta- 
tute of 1 Fac. ſays, That the aſſignee ſhall have the ſame 
remedy as the bankrupt. Objeion. The debt is not the 
debt of the bankrupt only, but the debt of another alſo. 
Anſwer, It is alſo the debt of the bankrupt : if the huſband 
be jointly ſeiſed in the right of his wife, and is attainted 
and dies, the wife dies, the iſſue is barred, Co. 8. Rep. 72. 
a. Greenley's caſe. And by the frank-tenement of the wife, 
that is intended, that ſhe hath jointly with her huſband, by 
the ſtatute of 32 H. 8. cap. 28. So when the huſband lo- 
ſeth by default land which was the right of his wife, jus 
uxoris is that which ſhe had jointly with her huſband within 
Weſtm. 2. cap. 3. there, and this debt is in ſome ſort be- 


| longing to the eſtate of Studder, for he may diſcharge it. 


Secondly, Aſſignment ought to be favoured, and therefore 
Mick. 23. Car. Baker againſt Edmonds, Styles's Rep. 62. 
An aſſignee brings an Indebitatus Aſſumpfi for 421. upon an 
aſſignment of a debt due by contract of 437. and upon Non 
Aſſumpſit, and a ſpecial verdict, reſolved for the plaintiff; 
for although in ſtrictneſs of law it is not good, yet infavour 


of Creditors it was held good. Thirdly, Whatſoever a 


bankrupt ＋ forfeit, that may be aſſigned, and there he 
might have forfeited the whole obligation: and there is a 
difference betwixt a perſonal chattel in action and in poſſeſ- 
ſion ; for of a joint perſonal chattel in action the king ſhall 
have all ; but of a joint chattel perſonal in poſſeſſion the 
king ſhall have only the moiety. 8 E. 4. 4. 4. Plowden 259. 
a. Ce. 3. Inft. 35. Objef. Perhaps the other obligee hath 
releaſed. Reſp: That is not found in the verdict, and it 
may be ss well ſurmiſed that it was in truſt for the bank- 
rupt. Wyndham, If there be two obligees, the one cannot 
releaſe to the other, becauſe a thing in action, and the ſta- 
tute ſhall not go by the rule of what thing the bankrupt 
may do, for he cannot aſſign a thing in adion. Twiſden, 
The caſe of the forfeiture of felo de ſe, of a joint debt is 
by prerogative, but he cannot aſſign the whole, and if he 
may, then the other may releaſe it. Secondly, The ſtatute 
ſaith, That the aſſignee ſhall have the ſame action. Here 
the bankrupt cannot have an action without the other. 
Foſter, The queſtion is, If the commiſſioners have power 
to take away the power of the other obligee to releaſe the 
debt, and if the aſſignee dies, this ſurvives to the other 

ES obligee ; 
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obligee ; when the common law and ſtatute-law concur, the 
common law ſhall be preferred. Et adjournatur. 


* Jermy againſt Sir Arthur Jenny, Aſumyfit. S P. 8. 


HE plaintiff declares, That whereas the defendant Aqumpgt. 

the 8k of. June 1683, at Layton, in conſideration 

that the plaintiff at the ſpecial inſtance and requeſt of the 

defendant would from thenceforth admit, entertain and 

board the defendant and his retinue in the houſe and family 

of the plaintiff, and would find, provide and allow to and 

for the defendant and bis retinue, meat, drink and lodging, 

and horſe-meat for his horſes whenſoever, and fo often as 

ſhould pleaſe the ſaid defendant to repair and come to the 

dwelling-houſe to the plaintiff, did aſſume and promiſe to 

pay to plaintiff ſo much money for the ſame, as he ſhould 

reaſonably deſerve, upon requeſt. The plaintiff avers, 

That afterwards, (vi. ) the aforeſaid 87 day of June, and 

divers other days and times afterwards, he did admit, en- 

tertain and board the defendant and his retinue into the 

houſe and family of the plaintiff, and did find, provide and 

allow the defendant and his retinue, meat, drink and lodg- 

ing, and horſe-meat for his horſes ſeveral times, and when- 

ſoever, and ſo often as it pleaſed the defendant after the 

ſame 8th of June, to repair and come to the dwelling- 

houſe of the plaintiff, and that he doth deſerve 33 J. 125. 

and ſo brings his action. The defendant demurs upon this 

declaration, and ſhews for cauſe, 1. That the plaintiff doth 

not ſhew the time of notice when the defendant came to 

his houſe. 2. He doth not ſhew'that the defendant after 

the 8th of June came to the houſe of the plaintiff, 3. Be- 

cauſe the count is ſo defeQive, inſufficient, incertain, and | 

wants form, &c. Scroggs for the defendant. The Ceclara- q 

tion is incertain, becauſe it doth not appear what days the | 

defendant came to the houſe of the plaintiff, or that the 

plaintiff found him meat, drink, horſe-meat, &c. and 

therefore on another action brought this action cannot be 

pleaded in bar; for he ought to have ſaid, that divers days 

between the ſaid 8/4 of June and the exhibition of the bill 

he entertained, &c. Raymond for the plaintiff. The count 

is certain enough, for as to the ſhewing that he entertained 

him from ſuch a day * till ſuch a day, perhaps the truth of “ P. . 

the fact was not ſo; and then if he had declared ſo, and 

the defendant had taken iſſue upon it, the iſſue would have 
| * been 
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been found againſt the plaintiff, 2. If it had been divers 
times betwixt the 87h of Fune and ſuch a day, this bad been 

as uncertain as it is here, for the number of days would not 
appear, more than here, ſo that the jury may be aſcertain- 

ed what damages to give. 3 It is ſhewn that all was after 

the promiſe, and that nothing incurred after the bill; for 

the bringing of the bill ſhews that he hath not paid; and 

i ſeems that it cannot be better; for if he ought to hgve 
nen all the days, or the time in particular, this would 
2 Hl. 7.15. bave made the declaration too prolix, and to no purpoſe, 
Pl. 22. for upon the evidence it will appear what the plaintiff hath 
deſerved; and upon this reaſon it was here adjuged in a 

| caſe of the ſame nature, Mich. 1654. B. R. Pratt againtt 
When the Mat- Banks, error of judgment in the common bench, where 
— the plaintiff brought an action upon the caſe upon a ;fpe- 
to Infiniteneſs Cial promiſe, and the count was ſuch, That whereas he was 
_ 9 — an attorney of the common bench, the defendant promi- 
the Rolls all fed, that if he would proſecute a ſuit for him in the faid 
be incumbered court betwixt him and A. B. that he would give to him 
| A 3s. 4d. every term; and alſo if he would folicit another 
Law allows of ſuit for him in chancery, and diſburſe the money that 
a General — ſhould be due to the officers and counſel; c. that he would 
ng 4 149. Fepay him, and give to him ſo much for” his falary ; the 
Mints verſus Plaintiff avers that he did proſecute the ſaid ſuit in the C. B. 
_— and ſolicited for him in Chancery, and paid divers fume of 
— —4 money to ſeveral officers and counſel amounting to fo. much, 
Bainton. Vide and that the defendant had not paid him, and judgment 
Sid. 18. was for the plaintiff in C. B. and the defendant 
a writ of error, and aſſigned for error that the plaintiff 

did not ſet forth to whom the fees and money was paid, fo 

that if the officers will ſue the defendant again for the ſame 

money, he cannot plead this action in bar. But reſolved, 

that it doth not-behove him to alledge the particulars, for 

there is a difference where the aQion is grounded upon the 

duty, as in debt upon the contract, as Gardner and Bel- 

lingham's caſe, Hob. Rep. 5. And this is for conciſeneſs of 

pleading, as in an action upon the ſtatute of ſending 

knights to parliament, the election ſhall be ſaid per majo- 

rem numerum. Plow. Com. Bulkeley's Caſe. 2. The enter- 

: ' tainment is at the requeſt of the defendant, and therefore 

* P. 10, he beſt knows what time he was entertained ; and “ upon 

| this reaſon it is adjudged, Hill. 15 Car. B. R. Canwey 
againſt Aldre, Cro. Car. 573. In an Aſſumpſit the plaintiff 
daclares, That where he at the requeſt of the defendant 
amended ſuch a boat, and divers other boats of the defen- 
dant, he aſſumed to pay to him for his labour and charges 


tantium 
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tantum quantum, and avers that he mended one and divers 


other boats, and that he deſerved ſo much ; and this ob- 
jebtion was there made, but adjudged that it is good enough, 
Foner, Borkeley and Croke ; and the reaſon is, becauſe the 
2 (at whoſe requeſt the ſaid bogts were mended) 
might well take conuſance what boats they deſired to have 
amended ; and this caſe was well ſcanned, for that Juſtice 
Barkeley doubted of it- at firſt, and there were precedents 
ſearched, and the Secondary there ſaid, that divers prece- 
dents were in the caſe, and one was cited by Croke himſelf. 
| was brought by a taylor, and he declared, that 
where he had made * and divers other ſuits of ap- 
| at the requeſt of the defendant, he promiſed. to pay 
him tantum quantum, and in Cro. James 370. in Shepheard and 
Bdward!'scaſe, in Aſſumpſu for curing a fiſtula, the plain- 
tiff ayers, that he ſuch a day, and divers other days and 
times betwixt ſuch 2 day and ſuch day, cauſed to be ap- 
piied medicines, and that he deſerved ſo much; and judg- 
ment for the plaintiff; Ney Rep. 16. Tayler and Charey, 
Aſfumpſit to pay 41. at Lady- day, circiter illud tempus, and 
avers, that he paid it not within forty days after; and ad- y : 
judged for the plaintiff, becauſe it appears that it was not | 
paid when'the ſuit was commenced. 3. The entertainment 
is according to the agreement, which is ſa often as the de- 
- fendant pleaſed to come, e. which cannot be ſet forth 
without great pralizity and hazard; and upon debate judg · 1 
ment was given for the plaintiff at another day. | 


* r , , 4 3. + 
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Robins again Cox and Warwick. 


HE caſe was, Nenne ſeiſed of land in fee demiſes to ph. 
tze defendants for twenty-one years, rendering rent 2 Danv. Abr. 
during the term, and then grants the rent only (withont 494 P: 15: 
the reverſion). to the plaintiff and his aſſigas during the, Keb. 1. 42, 
term, and the defendants atturn; and for rent behind the 71, 153 250. 
plaintiff brings debt, and ſhews this whole matter in his 
count; and the defendants plead Nil debent, and found 
for the plaintiff, And Powis moved in arreſt of Pn. 
' becauſe 
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| becauſe debt, as this caſe is, lieth not, becauſe there is 
no privity betwixt the defendants and the plaintiff, and of 
a rent-ſeck there is not any remedy without ſeiſin. - Bald- 
win for the plaintiff. 1. Rent-ſervice may come to be rent- 
ſeck, Lit. ſe. 225. and here by the attornment there is 
| - quaſh a new contract between the plaintiffs and the defen- 
Contra H. 24. dants. Wyndham Juſtice for the plaintiff, L. 5. E. 4. 42. 
Rs agi Debt lies for an annuity granted for years; and 45 E. 3.8 
Rep. de privity of contrad may de transferred; and debt lies upon 
| a leaſe of a fair, and therefore a biſhop may grant a fair 
for years, but not for life, becauſe debt lies. 2: The law 
favours remedies. - Twiſden of the ſame opinion, becauſe 
the rent was originally ſubject to an action of debt, and 
therefore, although it is now in another hand, yet the 
contract remains, as diſtreſs for rent, which is overplus of 
common right; and Coke lib. 4. OgnePs caſe, If an annuity 
be arrear, and the grantee dies, his executors ſhall have 
debt, becauſe the perſon of the | grantor was originally 
charged, 9 H. 7. 16. A ſeignory in fee is granted for years, 
the grantee ſhall not have debt, becauſe it is out of a fee, 
but after the term expired he'ſhall have debt, 19 H. 6, 42. 
per Aſeough, and 44 El. Bendlows againſt Philips, and Cro. 
Elix. 895. It was adjudged that grantee of a rent- ſeck ſhall 
have debt, becauſe the law favours remedies. 
Mallet Juſtice contra, becauſe no privity is betwixt the 
parties; and of the ſame opinion was Foſter Chief Juſtice ; 
„Pp. 12, and therefore the court being divided no judgment was gi- 
ven; mes vide Cro. Elz. 637 & 651. Ards verſus Watkins, 
' where it is adjudged that an action of debt lies. | 
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8 A Mandamus was prayed for one Stamp to reſtore him to 
1 Sid, 40. be a ſteward of a court-leet and court-baron of the ma- 
1 Keb. 8. nors of Stepney and Hackney, of which he was diſplaced in 
the troubleſome times for his affection to the king, and 
one Northey put in his place; and York who moved for it, 
inſiſted that ſuch writ well lies, becauſe it is an office of ad- 
miniſtration of juſtice ; and it is more rea vnable than for an 
uſher of a grammar-ſchool, which was granted in the year 
1655. in Craford's caſe, and for an alderman, 2 Bulft. 122. 
in Shuttleworth's caſe, for a common council-man, Stiles 
Rep. 32. Eftwick's caſe, for a town-clerk and conſtable, 
Ney 78. Poph. 167. for a burgeſs, Cro. Fac. 506. Clark's 
caie. And the court inclined that the writ lay to reſtore 
one to the ſtewardſhip of a court-leet, but not to a court- 
baron; but it was adjourned, and precedents direQed to 
. be ſearched. | 
Sir 
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ir. Richard 7 being choſe burgeſs for Buckingham, Privilege. 
c. e 228 bar to be had on T ueſday before — 44, 
the ſitt ing of the parliament, moved by Serjeant Maynard Keb. 3 13, 
to have his privilege allowed him, but his motion was de- 16, 727. 
nied in regard the parliament were not ſitting, nor to fit. 


| , 
| till after the trial had, (viz) the 871 of May, but the | ; 
trial did not go an. Vide Moor Rep. 340. pl. 461. Fitz- 
- terheri's caſe. | 
Rawlins verſus Hill. 


1 Will indis Richard Rawlins at the next ſeſſions, and he Word:. 
all boſe his eftate, and it ſhall go hard with him for 1 Keb. 6, 17. 

his life : but is fate he ſball ſurely hoſe fory marking my 

ſbeep. After verdi for the plaintiff, it was moved in 

arreſt of judgment; and Jones being for the plaintiff ſaid 

that theſe words tantamount to felony 3 but by Wyndham 

Juſtice, the latter words mitigate all, and therefore judg- 

ment was ſtayed until, Q. | 


* Johnſon verſus Samworth. *P. 13. 


12 plaintiff counts, that the defendant in conſidera» agumpfit. 
tion that the plaintiff would give to him 5 s. he would 1 Keb. 9. 
give to the plaintiff 40s. if he ever played at a game called 

Even and Odd for money or wine, and avers that he gave to 

him 5. and that the defendant played at the ſaid game 

ſuch a day, unde actio accrevit. Upon Non Aſſumpſit, and 

verdict for the plaintiff, it was moved in arreſt of judg- | 
ment, that there was not any ſuch play ; but it was allow- 

ed, and the court approved of the conſideration to reſtrain 

young men from gaming; and judgment was given for the 
plaintiff. ' | 


Memorandum, Thomas Howard (brother to the earl of pardon. 
Carliſle) and his two ſervants, Michael Naylor and Fohn 1 $9: 4" 4: 
Mills, were indicted for murder, for the killing one Proby os P 
ſervant of a hotſe-courſer at Sf. Giles in the Fields, and 
found guilty of the murder, and attainted ; and now on this 
4th day of April they were brought to the bar to ſhew a 
pardon which they had obtained, and ſhew cauſe why they 
ſhould not be executed ; and they pleaded the pardon, which 
was read, and it (as I well obſerved) recited all the proceed- 


ings 


® P. 14. 


Debt. 
Debt lies on 4 
judgment gi- 


ven on the Sce. 


Term. Paſch. 33 Car, 2. B. R. 
ings upon the indiQment, and then the king walk informed 


that no evidence was given that thert way any malice pte 


penſe in them in other manner than by conſtruction and 


implication of law, and for that the king pattoned the 


killing and felony, c. but no word of murder was itt it 
but by deſcription ; and the court were-treabled to hear ſuch 
a ſuggeſtion in the patent, becauſe they knew the contrary 
to be true, and therefore they ſaid, that upon ſach's pardon 
a Scire facias might be brought ſeven years hence, and they 
might be hanged notwithſtanding this pardon, and therefore 
they adviſed Mr. Howard to procure a better pardon ; and 


Wyndham Juſtice ſaid, That the ſuggeſtion of the pardon 


might have been grounded on the merits of the priſoners, 
tc. But upon this charter the priſoners have not produ- 
ced any writ of allowance, and thetefore the pardon was 
not allowed; but theit execution reſpited till another day, 
at which day they produced à patent without any ſuggeT- 
tion at all, and a writ of allowance, but the date was miſ- 
taken, and did not agree with the writ, aud therefore ne- 
cution was reſpited over. | | aF 


* Godlington verſus Lee. 


court for another, and judgment was given 
the principal, and now the plaintiff brings 650 upon this 


HE caſe was, The defendant became bail in this 


fac. againſt the recognitance; and Allen moved for an imparlance, becauſe 


bail. Inſt. 236. 
Upon the Re- 
Cognizance. 

1 Roll. 600, 
pl. 7, 8. 


Vide un Preſi- 
dent, Trin. 8. 


debt lieth not in ſuch caſe, becauſe by this means the bail 
ſhall be ouſted of his plea of no capiar filed againſt the 
principal, and alfo abridged of his time of bringing the 
principal, which he hath until the ſecond Stire fariar re- 
turned, for now immediately he ſhall be liable to the debt ; 


Jac. Rot. 5g. and although it was objected, that there had been prere- 


1 Brown. 6s. 
Booth againſt 
Davenant. 

Winch 6r. 


Sowgate. 
Hetley 129. 


dents of ſuch action, and Bendkws in the time of H. 8. 
makes mention of it, he ſaid thoſe precedents paſſed fub 


filentio, and therefore they are not to be regarded; and for 
gf. "theſe reaſons the court granted an imparlance that ſich ac- 


tion lies not; quod nota. 


Bar nate 


SZ. SFB 


rr 5 . cv 5 . ev 


Tetm. Paſth, 13 Car. 3. RR. 


| 44's ere 14 
* : . 
| " N 


EBT upon 2 E. 6. for tithes, The defendant mine. 
pleads an agreement” between the plaintiff and hin Contra Hob. 
tor three years, and doth not alledge this to be by deed, Ge. le. 1). 
and iſſue upon it, and found for the defendarit ; and Paxvis awlee ewfer 
moved for the plaintiff to have a. repleader, becauſe the Bayfield, 
iſſue is not good; but refotved' by the whole court, at- rey; : 
though it is not ſuch an agreement which may paſs the 1 Lev. 44. 
right, yet it is a good agreement within the ſtatute to bar Keb. 8, 41. 
the plaintiff in his aQion of debt; Telv. 94. Hawks verſus 
Brothwick +51, accordingly, ; 6;034 


Gliniſter venſur Audley. 


DE upon an obligation; the defendant demands Debt. 
oyer of the condition, which was to perform coves * * 
nants, one of which was, That the defendant covenanted 
that he was ſeiſed of an indefeaſible eſtate in fee-ſimple, 

and the defendant pleads covenants performed ; the plaintiff 

replies, That he was not ſeiſed of an indefeaſible eſtate in 
fee-ſimple; and the defendant demurs generally, becauſe he 

ſuppoſed that the plaintiff ought to have ſhewn of. what 

eſtate the defendant was ſeiſed, in regard he had departed 

with all his writings * concerning the land in preſumption of * P. 15. 
law; and therefore the plaintiff well knew the title; and 0 
it is not-like to Bradſbzw's caſe, becauſe there the cove- 

nant was with the leſſee for years, who had not the wri- 

tings. But reſolved, the breach was well aſſigned according 

to the words of the covenant ; and judgment was given 

for the plaintiff. P 


Graves verſur Sawcer. 


an action upon the caſe, the plaintiff declares that he Cate. 
was owner of a fixteefith part of a ſhip, and the defen- 1 Lev. 29. 
dant was owner of another ſixteenth part of the ſame ſhip, * E 
and that the defendant fraudulently and deceitfully carried 
the ſaid ſhip ad loca tranſmarina, and diſpoſed of her to his 
own uſe, by which the plaintiff hath loſt his ſaid ſixteenth 


part, fo his damage. On not guilty pleaded, and * 


Term. Trin. 13 Car. 2. B. B. 


for the plaintiff, It was moved in arreſt of judgment, that 
this action doth not lie; for although it be found to be de- 
ceptive, yet this does not help it, it the action doth not lie 
on the ſubject matter; and here they are tenants in com- 
mon of the ſhip; and Littleton ſaith, That between te- 
nants in common there is no remedy ; and there cannot be 
any fraud between tenarits in common, becauſe the Jaw 
ſuppoſes a truſt. and confidence betwixt them ; and upon 
theſe reaſons . NN was given guad querens nil capiat per 

oy 14. Croſſe verſus Abbot, M. 11. H. 4. 


Billam. Vide 
13. 4. pl. 29, 


* Smith verſus Warner. Treſpaſs. 


Damages. RESPASS for taking goods: the plaintiff counts de 
any = 1 una Satagine, Anglice a frying- pan: And after verdict 
320. for the plaintiff, It was moved in arreſt of judgment, be- 
cauſe it ought to be Sartagine, for Satago ſignifies nothing; 
and adjudged for the plaintiff; for if Satago ſignify nothing, 
then no damages were given for it, and the difference was 
taken where the word ſignifies another thing, there it is ill, 
but where it is inſignificant it doth not vitiate. 
P. 16. * Term. Trin. 13 Car. 2. B. R. 


Uſher verſus Buſhnel. 


Treſpaſs. 1 vi & armis quare Phaſianos ſuos & Perdices 


—— — cepit ; and not guilty found for the plaintiff; and 
Warren or moved in arreſt of judgment, becauſe they are fer nature, 


Wood of the and therefore there cannot be any property in them : But 


— * adjudged for the plaintiff, becauſe after verdict they ſhall 
Pheaſants, be preſumed dead, and then a property may be in them. 
Child = Greenhill, 1 Sid. 39. 1 Keb. $3, 6e. 


* 
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Wynne verſus Lloyd. 


RR OR to reverſe a common recovery in Angleſey, Error. 
the errors aſſigned were in the writ of ſummons, and — 15 70, 
in the dedimus poteſtatem, and upon this a Scire facias iſ- 3 RO 2 
ſues againſt the demandant in the recovery, who pleads 49. P: 7: 

In nullo oft erratum, and then upon ſuggeſtion that Wynne 36. 
was concerned, a Scire facias iſſued to him, and he pleads 1 Keb. 351, 
that another had lands comprized in the ſaid recovery, who 385, 459, 

is not named in the ſaid writ of error, judgment of the 3g, 814. 


writ, and on this plea the plaintiff demurred. Allen for 1 Sid. 213, 
had Vid. Moor 


the plaintiff; this plea is not good, becauſe the proceſs had 5. fl. 693. 
been good without naming this party, for the ter-tenant Clark «er/us 
only is to be there of neceſſity, Dyer 321. a. and he ſhall Hardwick, 
only plead the thing, for which judgment ſhall not be re- 

verſed, and not in abatement of the writ of error, 30 H. 

6. 2. b. per Forteſcue. 2dly. This plea is not to any pur- 

poſe, for the court may proceed without the other ter- 

tenants.” 3dly. Such plea is againſt the return of the ſhe- 

riff expreſsly, for he hath returned the ter-tenants. 47. 

This plea is ill, becauſe he pleads that A. is ter-tenant of 

divers, and doth not ſay what lands. 


Williams contra. Theſe queſtions are inquirable; 1ff. 
If a Scife facias be neceſſary aguinſt the ter-tenants in this 
*caſe. 2. If every ter-tenant ought to be returned. 3. If * Pp. 17. 
another ter- tenant that is not returned may be ſuggeſted at 
the bar. | 
As to the Firſt. A Scire facias in this caſe is neceſſary 
againſt the ter-tenants, becauſe none gains or loſes but they, 
Dyer 321. before; and all the precedents mention this, 
Cro. 2 392. Harbert verſus Binion, 160. Champernoon 
inſt Godolphin, 41 Eliz. Lee verſus Holland, and Row : 
verſus Eveley, and Owen 157. Carew verſus Warren, 21 
E. 3. 56. Bridgman 70. Holland verſus Jackſon. 
To the Second. A Scire facias being awarded generally, 
every one ought to be ſummoned. 
Object. The party ſhall not be concluded, although he 


be not ſummoned. 


 Anſw. He ſhall not be concluded if he come in due time; 


but the diſcretion of the court will ſupport a common re- 
covery, and here if this ter-tenant doth not come, he ſhall 


be ooncluded, for it is not like to Dyer 321. = 
L 


Term. Trin. 13 Cor. 2. B. N. 


* 


To the Third. It now appearing to the court that there 
is ſuch a ter-tenant, a Scire facias ought to iſſue againſt . 
him, Fitz. Scire facfas 38. 21 E. 3. 56. and it was ad- 


journed, poſt. 
Nutral verſus Page. 
* 30, 36. N T TAL. that was Solomin Smith's clerk is a knave, 
and e, and I will prove it, and he is in Newgate, 
and is fo be hanged for counterfeiting the king's hand and 
ſeal ; adjudged, for the plaintiff. | | 
Windler verſes Seywell. Ejefment. 
'Outtawry. a ſpecial verdict, the caſe was, A. outlawed in a 
x Keb. 57, petſonal action levies a fige, and the king ſeizeth the 


17, land in the hands of the conuſee, and whether ſuch ſeizure 
be good or not, was the queſtion z and reſolved, That if the 
ſeiavte was before the fine levied, then the king may well 
retain againſt the conuſee : but if the fine was levied before 
the ſeizure, the conuſee may well take; and the book of 
21 H. J. f. 7. was denied, that the king cannot diſpoſe of 

the land it ſelf of a perſon outlawed, for the courſe of Ex- 
chequer is againſt that book. Yide Stamf. Prerogat. 57. and 
24 Car. Pickering's cafe in the Exchequer. T. 9 H. 6. 21. a. 
þl. 15. per Babington, 1 Leon. 63. pl. 84. Cro. Eliz. 270. 


OgnePs caſe; H. 15 H. J. a. pl. 4. , 
3-36. --; | * Tippin, and Grover. 
nes). \EBT for rent brought by exetutots, the plaintiffs 
1 Kell 6a. count, that their teſtator was ſeizes for another's 


life of certain tithes, and demiſed them to the defendant 
for years, rendering rent, and for 400. arrear they bring 
debt; and on demurrer on this declaration, Jones argued 
it is a rent, and that the executors ſhall not have this rent, 
becauſe it appertains to the reverſion, for it is à rent al- 
though not in point of remedy. Cyo. Fac. 112 & 453. 
Alen contra. Debt lies upon the contract, which goes 
to the executors. But he perceiving the opinion of the 
court to be againſt him, prayed a diſcontinuance, which 
was granted him. g 
Black 


Term. Trin. —13 Car. 2. B. B. 
Black verfus Mole. Replevin, _ Spd 


holder makes a leaſe for years rendering rent, Attoramen. 
and 2 Danv. Abr. 


and then ſurrenders two parts of the reverſion, ray 
he to whoſe uſe the ſurrender was made diſtrains for the : Lev. 40. 


two parts of the rent, and mentions not any attornment 1 Keb. 93. 
of the tenant in his avowry, nor any notice; and upon 
this avowry the plaintiff demurs ; and adjudged that attorn- 
ment and notice are not neceſſary, becauſe the ſurrender is 


a thing notorious of it ſelf. 
Andrews verſus Showell. 


T5 E Caſe was, The defendant gave a warrant of at- Attorney. 
torney to one to confeſs judgment in debt to the plain- 

tiff by non ſum informatus at eight a clock in the morning, 

and at ten a clock before the judgment ſigned by the Secon- 

dary, the defendant dies, and now the executors of the de- 
fendant move to ſet aſide this judgment; but reſolved it was 

well obtained, it being for a good debt; quod nofa. 


P. 19. 


Audita Que- 
rela. 


r Danv. Abr. 


630. p. 15, 
633. p. 1. 
+ Keb. 172, 
8 

x Sid. 54. 

1 Lev. 41. 


I Danv. Abr. 


671. B. p. 1. 
3 Vanv. Abr. 


4%, p. 2. 
Styl. 287, 
2 bb. 


\ 


P. 20. 


- plaintiff, 
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Sir Robert Foſter, Chief Juſtice. 
Sir Thomas Mallet, 

Sir Thomas T wiſden, Juſtices. 
Sir Wadbam Wyndham, | 


Memorandum, The laft vacation Sexjeant Glanvil, who 
was the King's firſt Serjeant, died. 


Day verſus Guilford. Ejefment. 
Hill. 12 Car. 2. Rot. 952. 


FYN a ſpecial verdi& the jury found Edward Guilford, 8 
father of the defendant, was We of the lands in 5 

queſtion for life, the remainder to the defendant in tail; the it 1 

father enters into a recognizance in Chancery, to the leſſor o_ 

of the plaintiff, and dies, the leſſor ſues a Scire facias upon 4000 

the fame recognizance, the ſheriff returns the defendant 

heir and ter-tenant, & quod Scire fecit the defendant, and 

he makes default and doth not plead; and judgment is 2 


given, that the conuſee have execution, who leaſes to the 


Wild Serjeant for the plaintiff, Here by the judgment up- 
on de ault in the Scire faciar the detendant is bound until he 
reverſes it either! by writ of error, or relieves himſelf by 
Audita Querela, F. N. B. 104. b. Rel. 25. a. Pafch. 1652. 
B. R. Barcock verſus Thompſon, Styles's Rep. 323. Tf judg- 
ment be given againſt the bail upon two Nichils, and no 
cap#as is returned againſt the principal, although the bail 
cannot reverſe the judgment by error, yet he may have an 
Audita Querela, but not upon a Scire feci returned. Vide 
Mich. 1657. B. R. Kiiburne verſus Rack, Ejeftmert, B. R. 
Intr. Trin. 1656. Ret. 876. 

* Wyndham for the detendant, It ſeems this ggaſe differs 
from the caſes put, becauſe here execution aeg upon 
another eſtate than the conuſor had; as if the ſheriff re · 


turn F. S. ter- tenant, who never had any thing in the ray 
lan 


7 1 > | r 
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land of the conuſor, yet J. S. may maintain an Ejedtment, 
Mich. 6. R. 2. Fitz. Aſſiſe 69. And here the conufor had 


only an eſtate for life, and not the eſtate of which the de- 


fendant was ſeized at the time of the action. 

T wiſden for the plaintiff, Vigilantibus & non dormientibus 
jura ſubveniunt, the defendant ought to have pleaded when 
he had warning, and now he ſhall not falſify his recovery, 
and there is a difference when the conuſor is tenant in 
tail, and when for life ; and now the defendant is eſtopped 
by the return of the ſheriff; and this differs from the two 
Nichils. : | | 

Mallet for the defendant, Res inter alios adtæ nemini no- 
cere debent. x 

Foſter for the plaintiff, Here is a wilful contempt in the 
defendant, for that he came not in on the Scire feci. It 
was adjourned, and after judgment was given for the plaintiff. 


| Mich. 13 Car. 2. B. R. 


He is a baſe fellow, and I will queſtion him ere long, far 
that he would have taken away the King's life. Verdict for 
the plaintiff... And Tones moved in arreſt of judgment, but 
it ſeemed to the court that the words were actionable, be- 
cauſe in caſe of the king the intent is puniſhable ; but 
adjourned, 


Urſula Auſten verſus John Mander. 
Error of a Judgment in Oakhampton in Devon. 


TEE errors taken by Alleyn were, 1, The Venire fac. Error. 

is, therefore it is commanded by the court that he make * Keb. 113. 

to come twelve, &c. by whom, Cc. and who, Cc. in a 

brief manner, as in the courts at Weſtminſter, where it 

ought to be at large in all inferior juriſdiions. Anſw. In 

the caſe of Oſborne and. Gregory of a judgment in Exceſter, 

this exception was moved and diſallowed. 2dly, He doth 

not ſay that proceſs of Diſtringas is awarded by the court, 

but as before, c. Anſw. It is good becauſe it refers to 

the matter before. 3d/y, The judgment is quod recuperet, 

and alſo 39s. pro miſis & cuſtagiis de increments, and doth 

not ſay circa ſectam ſuam, and it may be that the increaſe ® P. 21. 

was for ſickneſs or battery, or ſome other collateral mat- Es 

ter. Anſw. The precedents are all ſo at Weſtminſter, and 

it ſhall not be preſumed for any other thing than for the ſaid 
| C-2 : ſuĩt; 


Eſtoppel. 


Paſ. 1652. B. R. 


Carter verſus 


Wicker, Rot. 
448. 
3 Dany. Abr. 


273. p. 56. 
1 Keb. gs, 
a 

r Sid. 44. 

1 Lev. 43. 
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ſuit ; and Twiſden ſaid, That the reaſon, for which nothing 
out of inferior courts ſhall he taken by intendment, is, be- 
cauſe there they only enter ſhort notes of their proceedings, 
and when they are to certify, the attornies here draw the 
records at large; and judgment was affirmed. 


Palmer ver/us Stavick. | Replevin. 


THE defendant made conuſance for 2 rent-charge due 
Anno Dom. 1658. The plaintiff pleads, That the de- 
fendant upon another Replevin at another time, together 
with A. B. made conuſance upon the ſaid plaintiff for rent 
arreas in the year 1660, and demands judgment, if againſt 
the ſaid avowry he ſhall make conuſance tor rent due be- 
fore, and relied upon the ſaid eſtoppel, and the defendant 
dernurred. Jones for the plaintiff, It ſeems the defen- 
dant is eſtopped hy the avowry as by an acquittance, and & 
fortiori becauſe it is matter of record, and that an acquit- 
tance is a bar of arrearages, the books are plain, Dyer 
271. 4. 3 Coke 65. ö. Pennant's caſe, 11 H. 4. 55. a. But 
the truth is Fitz. Bar. 79, is againſt me; but that caſe | 
deny, and alſo the caſe of the annuity. Obj. The avowry 
here is not betwixt the ſame parties. Anſw. They are the 


fame defendants, and the ſame parties in whoſe rights the 


diſtreſs is made; and if this ſhall not be the ſame action, 
there will be infinite veration. | 
Allen tor the defendant, Here is not any eſtoppel, be- 
cauſe not between the ſame parties, and in truth the duty 
remains, and the bailiff cannot conclude his maſter. 
Wyndham is clear for the defendant ; and the opinion of 
Fitz. Bar, by three Juſtices is good, becauſe an annuity 
may be paid without acquittance. | 
7 wifden of the ſame opinion. TROPIC, 
Mallet for the plaintiff, becauſe an avowry is 4 thing 
upon record, and more than an acquittance ; but judgment 
was given for the defendant, 


* Granger verſus Hemborough. Debr. 


DEE. upon an obligation of 5o/. to perform cove- 


nants in an indenture, and one is, That the defen- 

dant pay 12/. a year for a meſſuage to him demiſed quarter- 
ly, at four feaſts. The defendant pleads performance of 
all covenants. The plaintiff aſſigns for breach, that he 
did not pay 3]. one quarter” rent. The defendant rejoins, 
| that 
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that before the ſaid 30. was due, the plaintiff entered upon 
him, and expelled him. The plaintiff demurs. 

Baldwin tor the plaintiff, The rejoinder is a departure, 
for he might have pleaded this matter in his bar, as Dyer 
291. Fitz Williams's caſe. In a Formedon the tenant 
pleads a fine, the demandant replies, guad partes finis nifil 

| Rabuerunt, but that ſuch a one was ſeiſed; the tenant re- 

- joins that the party that levied the fine was ſeiſed in uſe; 
and reſolved a departure, for he. alledges before a ſeiſin 
afFommon law, and now would make this good by the 
ſtatute. 

Jones for the defendant, This rejoinder is a corrobora- 
tion of the bar, and he ought not to: have pleaded this 
thing at the firſt, becauſe there are ſeveral covenants, and + 
he could not know in which of them he would have aſſign- 
ed the breach; and there is a difference where the condi- 
tion is to perform all covenants compriſed, and where it is 
all covenants and payments, as Chapman's caſe is, Cre. 
Car. 76. there the defendant pleaded performance of all; 
the plaintiff aſſigned a breach in non-payment of the rent; 
the defendant cannot rejoin, that it was not demanded, be- 
cauſe it is a departure. 

Wyndham, It is a departure, ard it is not like to the caſe 
of demand, becauſe it is a diſcharge. 

Twiſden agreed with Wyndham, Where the defendant 
pleads a genera] plea, he ſhall not make this good after by 
a particular thing in the rejoinder ; but it was adjourned, 
and aſter ruled to be a departure, and judgment given for 2 Dany. Ab. 


the plaintiff. Vide Cro. Elia. 828. Specot and Sheers, a caſe __ 11, 


direQly in point. | Moor 636. 


* 
= 


* Harris verſus —— P. 23. 


T* art a traytor and a rebel; the defendant juſtifies, Words. 
that 28 Sept. 1659, the plaintiff was a ſoldier under“ Keb. 115. 
one captain Ceely, againſt the king: plaintiff demurs, pre- 

ſuming the general pardon had reſtored him to his good 

fame, as Hob. 81. Cuddington againſt Wilkins ; but adjudged 

for the defendant, becauſe the plaintiff ought to have ſhewa 

that he was not one of the perſons there excepted. 


Nicholſon 


Eaſe. 

1 Danv. Abr. 
207. p. 4. 

1 Sid. 45. 

1 Keb. 116. 


1 Danv. Ab. 
158. p. 6. 


* P. 24. 


Hard. 6s. 


* 
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Nicholſon verſus Sherman. 


Caſe for a Legacy. 


1 plaintiff declares, that James Glaſſebrook made his 


A will, and deviſed to the plaintiff 100. and that his 
executors ſhould double the ſaid 100/. Ind for the 200. he 


brings this action, and avers the defendant hath aſſets be- 


yond debts; and the defendant demurs. 2 
Jones for the plaintiff. Here are two points. 1. If the 
doubling the 100. be a deviſe, or that it ſhall be only at 
the diſcretion of the executors; and it ſeems clear that it is 
a deviſe, and the other part doth nut oppoſe it. 2. If an 
action upon the caſe lies for a legacy; and held that it does. 
iſt, I will not inſiſt whether there be any remedy for a le- 
gacy at common law. Glanvil, lib. 7. chap. 6, 7. 2dly, An 
action of the caſe lies againſt an executor upon a breach of 
truſt, as it lies againſt a ſhepherd for not regarding his 
charge. And firſt, the law takes notice of legacies to col- 
lateral purpoſes, as a promiſe to ſorbear a legacy is a good 
conſideration to ground an Aſſumpſit; and in an aQion 
againſt an executor in his own wrong, it is a good plea to 
tay that he hath paid all in legacies ; and an ation upon the 
caſe lies for a Tort, as for not performing a contract, Cre. 
Tac. 544. Healy verſus Duntley. Here is a breach of truſt, 
becauſe the executor takes upon him to perform the will of 
the plaimiff. Obj2#. Legacies cannot be ſued for here in 


ſpecie, and it was never known before. Anſw. The action 


of Indebitatus Aſſumpſit was a rate action before Slade's caſe. 

* I yid contra. An action doth not lie for a legacy, becauſe 
it is a teſtamentary thing, and one of the principal, as ap- 
pears by the writ of prohibition, Regiſter 38. and the ſame 
argument that Littleton uſes for the ſtatute of Merton may 
he here uſed, that never ſuch an action had been uſed; and 
the rule of the civil law is not current in Weſtminfler- Hall, 
Boni Judicis eſt ampliare jurifdiflionem ; and true it is, the 
common law takes notice of a legacy; but ſo, as it is a 
teſtamentary thing, and 4s to the Indebitatus Aſſumpſit 
which was ſo rare, yet it was within the juriſdiction of the 
common law; and although of late time ſuch actions have 
been uſed, yet this was leſt there ſhould be a failure of juſtice 
when there was no eccleſiaſtical court; and ſo it was ad- 
judged in Harwod and Peytoe's caſe, that an Elegit might 


Styl. 161, 168. de executed in the glebe land of a parſon; but if it were to 
be adjudged now, it would not be fo ruled as it was then. 
ä "I "a, 


* 


. 
4 * 
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24h, If it be a breach of truſt, then it is a petſonãl tort, 

if moritur cum perſona, as an executor ſhall not be reſpon- 

ſible for an efape ſuffered by the teſtator. Dyer 322. a. 
Wyndham, The action doth not lie, for the conuſance of 


a legacy doth aot appertain to the common law, for that by 
our law a man cannot give any thing after his death, be- 


. cauſe poſt mortem Junc tua non ſunt, and there is not any 
he ſach duty at the common law as a legacy; ard an action 

- - of the caſe doth not lie for every Tort, for it doth not lie for 

- non-payment of rent, and à perſion raiſed by the conſti:u- 

de tion of the ordinary is not ſuatle here. a 

ad Twiſden, It was adjudged here, that a legacy ifſuable out 

ig of land is ſuable here, and originally legacies were ſuable 

= in the county court; and Rafal Entries 301. a. Titie Exe- 

's cut. in Afi 5. Debt is brought againſt an executor for a 

-4 legacy, but a demurrer is on the count, and no judgment 

bh given; but that which moves me againſt this action is, that 

of by this way an action upon the ca'e will be brought for 

- every thing ſuable in the eccleſiaſtical court. | 

4 Mallet and Fofter for the defendant. And judgment was 

0 given for the defendant, ni, Tc. i 

n | 

to Eden verſus Chalkhall. Zjeltment. Middleſex -* p. 25. 


for Lands in Southmyms. 


PON evidence in a trial at bar, the caſe was, That Keb. 4, 
Henry Crawley 6 Nov. 1645, conveys by inden- 11. 
ture to Web and Taylor in fee, and levies a fine accordingly 
without any conſideration, and 13 March 1645, he cove- 
nants to ſtand ſeiſed to the uſe of himſelf for life, the re- 
mainder to his firſt ſon in tail, who is the leſſor of the 
plaintiff and levies a fine accordingly ; the 28 March 1653, 
Henry Crawley and his wife, with Web and Taybr join in 
a voluntary conveyance by fine to William Godfrey and his 
heirs ; Henry Crawley- having iſſue the leſſor of the plain- 
tiff dies; William Godjrey makes his will, and of this makes 
the lord Windſor and the lord Caſtleton his executors, and 

| deviſes the lands to be ſold by them; they the 19 March 
165 7, fell to Skinner and Skinner for 2000. who convey to 
Sir T homas Bide and his heirs. And it was reſolved by the 
court, That although Skinner and Skinner paid a valuable 
conſideration, yet the eſtate to Godfrey being voluntary, if 
the conveyance of 6 Nov. 1645, was forged, the painiff . 
hath good title; but the jury found the firſt conveyance 
good, and found for the defendant. | 

Elizabeth 


// HI WT” DDS 


® P, 26, 


" . 
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Elizabeth Robinſon again Margaret Amps: 


Covenant. 


HE plaintiff declares,. T hat the defendant by inden- 


> | ture dated 1659, reciting, that there was a leaſe made 


to the defendant, and a recognizance acknowledged by 
Humfry Robinſon to the defendant, bearing date with the 
ſaid indenture, the defendant covenanted that if Humfry 
Robinſon pay to the defendant ſuch a ſum 24 June 1660, 
Sc. that then the ſaid recognizance ſhall be void, and then 
the defendant, his executors and adminiſtrators, c. at the 
coſts of the plaintiff. will regrant the ſaid indenture, and, 
redeliver the ſaid recognizance to be cancelled and vacated, 


and the plaintiff aſſigns for breach, that a1 Ofober 1659, 
_ the defendant proſecuted an extent upon this recognizance, 


The defendant pleads, that he did not“ proſecute upon this 
recognizance, and iſſue upon it, and found for the plain- 
tiff; and Fones moved in arreſt of judgment, that here is 
only an implied breach, for the recognizance. may be deli · 
vered up, and yet the recognizance be proſecuted. 

Allen for the plaintiff. 1. Where a covenant terminates 
in it ſelf, it is properly a covenant but a defeazance, Phu. 
138. a. But here is an engagement to deliver up the ſaid 
recognizance, 2. Here is a preſent breach, for when he 
extends, the plaintiff ſhall not be compelled. to ſtay till a 


_ farther day, when the extent is a breach of the covenant, 


as 5 Co. 22. Sir Anthony Maine's caſe. 8 
yndham.. A covenant to do a preſent act is not pro- 


perly a covenant; as to ſtand ſeiſed. And as to the ſecond, 


the defendant hath diſabled himſelf to deliver up the recog- 
nizance, as feoffee on condition takes wife, Fe. and the 
breach here is well afſigned. _- 


Twiſden to the ſame intent, and ſo the other judges ; and 
judgment was given for the plaintiff, niſi. Sc. 


Edſar verſus Smart. 
UDGMENT in debt is bad againſt two, and one dies, 


nud the plaintiff brings a Seire faciat againſt the ſurvi- 
vor, and recites the death of the other, and prays execu- 


tion againſt the ſurvivor; the defendant pleads, that he 
which died had an heir, who is in full life, and demands 


judgment if execution, &c. plaintiff demurs. Hynnington 
tor the plaintiff: It ſeems to me that the execution is well 
againſt 


0002920900 > had 


ATTY 1 wm mw en nne = 29D 


. NS F222 = 


r 


% 5» #S >. 


_ =y >* c—_ - w- 


e N N E " 2 2 a , * 8 4 $ has.” an, Ads 

* 7 - } 1 8 n * 
% * Ry 
* 

* 


Term. Mich. 13 Car. 2. B. R. 
againſt the ſurvivor: And as to that, 1. We ought to in- 
wire what the common law is. 2 What alteration the 
ſtatute of Weſim. 2. hath made. As to the firſt, at com- 
mon law, If judgment had been given againſt two, and the 
one dies, the charge ſurvives, Sir William Herbert's caſe. Hob. 23. 
To the ſecond, The, ſtatute of Weffm. a. which gives the 
Plegit, doth not take away the privilege of the plaintiff, bur 
that he may have execution at the common law if he will, 
for the words of the ſtatute are, fit in Electione, and this 
ſtatute was made only for the benefit af the plaintiff. O5j. 
And as to the 29 of aſſizes, Longford's caſe, I anſwer, the 
ſame caſe is reporied 29 E. 3. 39. and there by Thorpe the 
lands are equally liable, and by that it may be eaſily col - 
lected, they intended execution only upon the lands, and 
not a perſonal charge; but here may be a perſonal charge, 
and * that is the difference; for when the charge is upon the # p 27. 
lands then it doth not ſurvive, but when it is perſonal it 
ſhall ; and for authorities direct in the point, vide 3 E. 3. 
1 1. l. 37. 1 E. 3. 13. 9. 41. | 
Wyndham Juſtice. The books of r and 3 E. 3. are direct Yelv. 20g. 
in the point, and the reaſon why this execution ſhall be 
againſt the furvivor, is, becauſe the plaintiff may take a 
Fieri furias if he will, and perhaps he will not charge the 
T wiſden of the ſame opinion; and if upon this Scire fac. 
the plaintiff takes an Elegit, the defendant, may have an 
Audita Qurrela; or, 2dly, He may ſuggeſt this matter upon 
the return of the Flegit and have a Superſedeas, F. N. B. 
166. 44 E. 3 ro. 4 E. 4. 39. 7 H. 4. 30. and judgment was 
given for the plaintiff, ui, Ec. Vide Paſe. 1 H. 5. 5. a. Pl. 6. 


Richard Capenhurſt verſus Capenhurſt. 


D BT upon an obligation to perform covenants ; the Covenant. 
caſe was ſuch, A. poſſeſſed of a term for years grants: mas nag 
ſo much of the term, that ſhall be unexpired at the time 3 Dane, Abe. 
of his death; the grantee aſſigns, and covenants that the 109. P. 1. 
aſſignee ſhall enjoy againſt all perſons, and the plaintiff ' {© 1 
aſſigns a breach, and iſſue upon it, and verdict for the plain- 164, 183. 
tiff; and Bigland moved in arreſt of judgment, that the 

action did not lie, becauſe the original grant being void for 

the incertainty, as in the rector of Chedington's caſe, the 

covenants ate void alſo, becauſe the bond depends on the 


covenants, and the covenants depend on the leaſe ; and he 


Jones 


cCited Telv. fol. 18. Soproni and & turro. 


P. 28. 


Deviſe. 
2 Danv. Ab. 


819. p. 18. 
Eq. Ab. 188. 


P. 12, 
1 Lev. 11, 


1 Sid. 47. 
1 Keb. 29, 


119. 
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Jenes for the plaintiff. The term is not well a 
but here is a covenant which ſtands diſtin& by it ſelf, and if 


| there be not any covenant, then the obligation is ſingle, 
Wyndham Juſtice. If the deed-is void, no covenant in it * 


ſhall bind. And judgment was ſtayed ; but it was after ad- 
judged ſor the defendant. Vide Owen Rep. 136. Waller 
againſt the dean and chapter of Norwich, that * covenant 
ſhall hind, though the * be void. | 


oe Plunket verſus Fiche. 


HE wife having two ſons by divers huſbands (which 
were dead) and being ſeiſed of the lands in queſtion, 


in fee, deviſed them to Thomas her ſon, for the term of his 


natural life, and if he die without iſſue of his body living at 
the time of his death, then to Leonard another of her ſons, 
and his heirs for ever; but if Thomas have iſſue living at 
the time of „h death, then the fee ſhall remain to the right 
heirs'of Thomas for ever; the woman died, Thomas entered 
and ſuffered a common recovery, and dies without iſſue, the 
recoveror made a leaſe to the defendant, Leonard entered 
upon him, and made a leaſe to the plaintiff; Er ſi, &c, 
Allen for the plaintiff. The points which ſhall raiſe 
here are, 1/f, What eſtate Thomas and Leonard have by the 
will. 2dly, What operation the recovery had upon the 


eſtate of Leonard. As to the firſt, There is not any eſtate 


tail to Thomas, but another eftate; for the limitation to 
Leonard is not upon failure of iſſue of Thomas, but upon 
failure of iſſue living at his death. 2d/y, The contingency 
is repeated in the ſecond limitation, and this point hath 
been agreed in the argument of this caſe before; but now 
1 ſhall confider whether Themas hath an eſtate for life, or a 


fee determinable. And firſt, I hold he hath a fee deter- 


minable. 2dly, Leonard takes by executory deviſe, and not 
by way of contingent remainder. 

When a particular eſtate is limited, and the inheritance 
paſſes out of the donor, this is a contingent. remainder, 
and in abeyance, Plow. 35- a. But if the fee be veſted in 
any perſon, and to be veſted in another upon à contin- 
gency ; this is an executory deviſe; and here Thomas had a 
tee-ſimple immediately, becauſe firſt he is heir at law to 
the deviſor; and if there had not been any deviſe to T ho- 
mas, but if Thomas beſt died, — ben would have 
been his heir. | 

ohh 
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7 %. Here is an expreſs deviſe to Thomas for liſe, 


S ——_ ed here ſhall be in abeyance, as in Archer's 


ſe. | | 
rage In Archer's caſe, Robert had not only an eſtate 


for liſe, but alſo a reverſion in fee-ſimple expectant upon 
an eſtate- tail, and thereſore the caſe is not well reported in 
1 Co. 66. 6. But the remainder there was of neceſſity con- 
tingent, becauſe it is only a deviſe in tail, and not a gift of 


* all the eſtate; and in our caſe the queſtion is upor the li- P. 29. 


mitation of the fee-ſimple. 2dly, Thomas hath the fee- 
ſimple, becauſe although it be given to him for life only, 
yet after it is limited to his right heirs; and the words, If 
Thomas hath iſſue, then, c. are only declaratory. 34h, 
This is the meaning of the will; for the deviſor took care 
for the younger ſon when the eldeſt died without iſſue, as 
appears by the diſpoſition of the writings by him. 47%, 
If the will be capable of divers interpretations, that ſhall 
ſtand which conſiſts with the meaning of the parties, and 
that is, that Thomas ſhall have fee. 
2dly, As to the operation of this common recovery, it 
ſeems to me that this executory deviſe is not barred by it. 
"The reaſon of a bar in a common recovery, is the intend- 
ed recompence; therefore if tenant in tail make a feoff- 
ment in fee, and the feoffee ſuffer a common recovery, this 
does not bar the eſtate-taii, becauſe the recompence cannot 
go to the eſtate-tail ; but if the tenant in tail be vouched, 
then it is a bar, 3 Co. 3. a. the marquis of Wincheſter”s caſe, 
and fol. 6. a. Cuppledike's caſe. Here the recompence in va- 
lue cannot go to Leonard, becauſe the one eſtate hath no 
dependance upon the other, for Leonard hath no eſtate in 
him, but in contingency. 2. Recompence in value cannot 
ſerve a fee after a fee. „ 
3dly, Leonard cannot falſify this recovery, becauſe he is 
quaſi a ſtranger to it, and there is not any privity of eſtate 
betwixt Thomas and him; and the very ſame point is re- 
ſolved in Pell and Brown's caſe, Cra. Fac. 590. And if 
Leonard that hath only a poſſibility may falſity, many con- 
veyances may be deſtroyed : for admit that A. upon mar- 
riage with Jane a-Style makes a feoffment to the uſe of 
himſelf and his heirs till marriage ; now by this way if he 
may deſtroy this contingency by feoffment or fine, &c. 
at any time before marriage, it would be very inconvenient. 
Finch Solicitor General cara. Leonard takes by way of 
remainder. This caſe is out of the reaſon of Pel! and 
Brown's caſe, becauſe the deviſe here was firſt to Thomas 
and his heirs, and there is not any caſe in law where the 
| deviſee 


® P. zo. 
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devise takes by way of executory deviſe, but for necef- 
ſity, as Dyer 330. J. Clache's caſe, Cro. Fac. 415. Webb 


and Herring, and it was adjourned. Vide poſt. 


Wyndham Juſtice for the defendant. The principal point 
in the caſe is upon the words of the will, what eſtate 
Thomas had by them; and. it hath been objected that Thomas 
had a fee-ſimple to avoid a contingency. Anſw, Thomas 
hath only an effate for life, and not more by the will, be- 
cauſe the expreſs words of the will are fo. 2dly, If he hath 
an eſtate in fee, there ought to be a tranſpoſition in the 
words of the will. 3dl, This conſtruction avoids all the 
inconveniences which otherwiſe would happen; for other- 
wiſe.it ſha!l be to Thomas and his heirs by "i of executory 
deviſe, and ſo ſuch eſtate cannot be cut off, as Pell and 


Brown's caſe, Cro. Jac. 590. But here is a contingent re- 


mairider which may be deſtroyed, and it is more ſuitable to 


the rules of law, as it is agreed in Colthurſt and Bejuſbin's 


caſe, in Plowd. Com. 2 | | 
2dly, When Thomas hath only an eſtate for life, with a 
remainder contingent, the eſtate for life being deſtroyed by 


the common recovery, the remainder falls to the ground, 


for the recovery veſts a fee in the recoverer, and is a diſcon- 
tinuance to the remainder. Littleton, ſe. 690. 

3dly, Until the contingency happen, the fee deſcends to 
the heir in ſome ſort, but not to confound the eſtate for 
life, but there ſhall be an Hiatus to let in the contingency 


when it happens; ſo is Archer's caſe. If tenant for life 
gratſt over his eſtate, the grantee ſhall ſupport the contin- 


gent remainder ; but if he ſurrender, then the contingent 
eſtate is deſtroyed. | 3 
Twiſden of the ſame opinion. The main ſtreſs lies upon 
the conſtruction of the will; If Thomas here had been a 
ſtranger, and not heir, he had an eſtate for life, remainder 
to Leonard upon a contingency, remainder to the heirs of 
Thomas upon a contingency, and here the contingency doth 


not depend on a contingency, but the ſame contingency 


which may happen ſeveral ways. 2d, Thomas being heir, 
the fee in the mean time till the contingency happen is in 
Thomas, and not in abeiance, Hutton, Rep. 118. Napper 
againſt Sanders, and here as to Leonard, T homas takes only 
for life, but by operation of law he hath a fee. And 
Archer's caſe N expreſs in Terminis, for there Robert hath 
an eſtate only for life by the will, but by operation of law 
he hath the fee alſo; and Pell and Brown's caſe is not like 
to this caſe, becauſe there Thomas had an eſtate to him and 
his heirs; and in the caſe of Howel and Auger, Hut. 60. and 
| | Winch, 
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uc. 20. The judges will not meddle with the point of 
3 fee — another. which the lord Hobart there 


calls the mounting one fee upon another; and here the re- 
covery deſtroys the contingent remainder to Lennard. 


* Mallet and Foſter Chief Juſtice of the ſame opinion; and“ P. 31. 


jndgment was given for the defendant, niſi, &c. 


Widdrington's Caſe. 


Doron Ralf Widdrington, fellow of Chriſt. College 
in Cambridge, was ejeQed out of his fellowſhip by 
the maſter and fellows, and he brings a Mandamus to be 
reſtored to it; and upon this writ the maſter and fellows 
return (amongſt other things) that if any fellow be peccant 
he ſhall be correfted by the maſter and dean, and if he find 
himſelf aggrieved with his puniſhment, it is lawful for him 
to appeal to the chancellor of the wniverſity, and two ſenior 
doQors; and upon this return the court reſolved, That 


Mandamus. 
Poſtea 68. 
1 Lev. 23. 
1 Sid. 71. 


1 Keb. a, 30. 


61, 68, 79, 
131, 150, 
234, 458. 


doctor Widdringten ſhall not have temedy here; but he ought 


to reſort to the viſitors mentioned in the return; for, by 


Wyndham, of every hoſpital or eleemoſynary foundation, 


appeal ought to be made to the viſitors, for they have the 


ſuperviſing of all things concerning them; and if they 


have no viſitors, then the ordinary, vide Lindwood, Tit. de 
Religiofis Domibus, cap. Epiſcop. & licebit ei appellare, is in- 
tended, that he may appeal if he will, or acquieſce in the 


penalty inflifted by the college, and not to give liberty to 


appeal to a viſitor, or to this court. And Twiſden dited a 
caſe 15 Fac. Dr. Lewys was eleQed provoſt of Oriel-Callege 
in Oxford by one part of the fellows, and Dr. Day by ano- 
ther part; Dr. Day appealed to the biſhop of Lincoln who 
was viſitor of the college; Dr. Lewys appealed to the arch- 
biſhop, who inhibited the biſhop of Lincoln; and then Dr. 
Day appealed to the chancellor; and this was referred to 
the attorney and ſolicitor general; and reſolved the decree 
made by the viſitor was good, and the other ill, and the 
doctor enjoyed it accordingly ; and every one ought to ap- 
peal to the next court, Fitz-herb. Error 87. And it was 
adjourned, and afterwards a writ of reſtitution was denied 
for the reaſons aforefaid. Yide poſt. Z | 


Fitch 


ö 
ö 
| 
: 
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Evidence. 
x Sid. 51. 
t Keb. 134. 


Aſſumpſit. 
1 Sid. 57. 
t Keb. 136, 
146, 163. 
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Fitch verſus Smalbrook. Ejefiment. 


N evidence upon a trial at bar, it appeared that one 

Alcot, one of the witneſſes for the defendant, was be- 
fore indicted of perjury in the time of Cromwell, and ver- 
dict againſt him; but by the death of Cromwell judgment 
was not entered, but all proceedings vacated ; and now the 
counſel of the plaintiff would offer this verdict in evidence 
to weaken the credit of the witneſs; but reſolved by the 
court, That the ſaid verdict is now totally deſtroyed, and 
cannot be given in evidence. | 


Traverſe verſus Meres. Aſſumpſit. 


TE plaintiff declares, That whereas the huſband of 
the defendant now dead, was indebted to the plain- 
tiff, the defendant promiſed, That if the plaintiff would 
manifeſt and make appear that her ſaid huſband was indebt- 
ed, ſhe would pay it; and avers, that he had been at all 
times ready to manifeſt the ſaid debt; and on Non A 
ſumpſit found for the plaintiff. And Allen moved in arreſt 
of judgment, that there is not any conſideration, for that 
the wife was neither executrix nor adminiſtratix. Trin. 51. 
Rot. 1446. Hunce verſus Hinton. The fon of the defen- 
dant was indebted to the plaintiff, and the defendant pro- 
miſed upon forbearance to pay ; and there judgment was 
for the plaintiff, becauſe forbearance ſhall be taken for total 
forbearance ; but if he had ſaid, That if he will forbear 
him, then it had not been actionable. Trin. 8 Fac. Smith 
verſus Fonos, Rot. 882. is | 

Twiſden Juſtice. The difference is betwixt forbearance 
generally, there is a good ground of action, although the 
defendant be neither executor nor adminiſtrator ; but upon 
forbearance of the defendant it ought to appear that there 
was ſome cauſe of forbearance. 

Wild for the plaintiff. 'The making of the debt appear, 
is trouble and pains to the plaintiff, and therefore a good 
conſideration. It was adjourned, and afterwards judgment 
was given for the plaintiff, 


Tibbs 


* 
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* Tibbs verſus Smith. „P. 33. 


OU ha our bees (innuendo a ſtock of bees) they Words. 
2 1. the old woman's hemp.ſeck, and thou art : — — 
a thief., On not guilty, and verdict for the plaintiff, Ser- 
jeant Merrifield moved in arfeſt of judgment, that bees are 
fere nature, and felony cannot be committed of them, Bro. 

Property 37. ſo of trees, &c. Stroud — The reaſon 
of ſtealing of trees, the words are not aCtionable, is becauſe 
they are annexed to the free hold, but not here: and after 
verdict they ſhall be intended ſuch bees of which felony 
may be committed. And words of ſtealing trees, apples, 
Ec. are actionable, and of corn. Cro. Fac. 39. Kellan againſt 
Manneſby, and 114. Minors and Leeford, 231. 

Wyndham Juſtice. There is this difference where he ſays, 
T hou haſt ſtolen my trees, apples, corn, Ec. theſe words are 
not aQtionable : but to ſay, Thou art a thief, and. haſt ſtolen . 
my trees, &c. are actionable, becauſe it ſhall be intended 
ſuch trees, corn, Cc. whereof thievery may be committed; 
and as to the juſtification after, that doth not make the 
words actionable which were not aQtionable before; and 


judgment was given for the plaintiff ; ni, &fc. 


French verſus Kent. 


CTION of the caſe was brought for forging and con- Veave. 
triving a will. This action was brought in Middleſex, - 

and the land which is compriſed in it, lies in Suffolk, and 

the will being affirmed twice upon trial in an Ejectione 

firme, they endeavoured this way to diſprove it. 

Jenes moved to change the venue to Suffolk, and reſolved 

it ſhall be altered; and the court ſeemed to diſcountenance 


ſuch action. 


In a replevin in the county, the plaintiff doth not de- Replevin. 
clare, and the avowant removes the cauſe to the king's — Noy go. 
bench by Recordare, and the plaintiff is non-ſuited without Webb ver 
declaring; and the doubt was, What judgment the avowant 
ſhall have; for if he ſhall have judgment to, have a return 
of the cattle, it doth not appear what cattle were replevied; 
becauſe the plaintiff hath not ſhewn them by any declaration; 
and it ſeems the defendant ſhall ſuggeſt what cattle he took, P. 34- 
and ſhall have return of them. Yide Mich. 3 H. 8. Rot. 649. Vide poſtea 
C. B. and Poſe. 7 H. 7. Rot. 130. C. B. The defendant 474: 


upon a Nen-prof. makes averment what cattle were taken, Cate. 


and 


Privilege. 
1 Keb. 137, 
474. 


* 
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and thereupon a Return Habend awarded, ſi Vic“ conſlare 
poterit allegationem præd fore vrram. Vide Raſflal's Entries 
Replevin Tit. Frank-tenement in the Old Book, fol. $15. D. 
Replevin de 8 Cows, the defendant ſaid that there were more 
replevied, and upon this it was awarded guad þ Vic renſitre 
poterit, that the allegation of the defendant be true, he 
ſhall make return of the others, Hob. Rep. 16. Replevin 


vas brought without naming a place, the count abated, but | 


the defendant to have a return avowed in a place certain, 
Barrington ver/us Venables, 


EBT upon an obligation of roo/. After imparlance, 
the defendant pleaded to the juriſdiction, that none 

of the privy chamber ought to be ſued in any other court 
at the ſuit of any perſon, without ſpecial licence of the 
tord chamberlain of the houſhold for the time being; and 
that he is one of the privy chamber. The plaintiff demurs, 
and judgment was, That he ſhould anſwer over, for ſuch 
plea cannot be pleaded after imparlance ; and the plea it ſelf 
is ill; and the court ſeemed to be offended with the ſaid plea. 


Memorandum. This term ſerjeatit Jan Kelyng was 
made the King's Serjeant, and called within the bar in 
the place of ſerjeant Glanvil. | 


The King verſus Read. 


I an information of perjury, and verdict for the king; 
the perjury was commitred in giving ,evidence upon a 
trial in this court betwixt Dun and Dawſon. And Allen 
moved in arreſt of judgment becauſe the information was, 
IAemorand” guoad Thomas Fanſhaw Miles dat Curie hic in- 
telligi & — quod ter mino St. Hillarii 1659. in Retulit 
centinetur fic (viz.) That Dun brought his Adlien; and re- 
cites the whole record of it and the trial; and that the ſaid 
Read falſum preflitit Sacramentum at this trial; and he 


moved that it is not * poſitive that the defendant took a falſe 


oath ; but that cantinetur fic, that he took a falſe oath; 
where he ought to have ſaid after the recital ſo, Et ulterius 
dat Cur” hic intelligi, that the defendant took a falſe oath at 
that trial, And after conſideration the court gave judg- 
ment againſt the defendant, becauſe the late precedents are 
ſo. And now after verdict it ſhall be taken a diſtin& ſen- 
tence betwixt the recital and the EH gued. And by Wynd- 


3 
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ham, the record recited being iq this court, the judges ſhall 


We . * 
ies take notice how far the record recited extends, and what 
D. that is that is poſitively rebearſed: and judgment was 
re given accordingly. | TR. bas! 
We — a » * 
he Stiles verſus Triſpe. , 
ut ERE being a trial betwixt the parties the laſt aſſizes Award. 
| in the country, the parties aſſented to a reference, and - pe 54. 
a rule was there made of the ſaid reference ; and the refe- 138. the wp 


rees there made an award, the which the defendant refuſed 

to ohey, upon which the plaintiff moved to have the ſaid 

role at the aſſizes made a rule of this court, according to | 
the tenor of the (aid, rule at the aſſizes; and it was granted: | 

and then he moved for an attachment againſt the defendant. 

for not obeying the ſaid award of the referees z but it was 

denied; for ſuppoſe the defendant will deny that any ſuch 

award was made, this court will not try ſuch iſſue by affida- 

vits, and therefore they ſaid that it was ſeldom that a 

advantage accrued to the parties by ſuch reference. | 


Dacy verſus Linch. 


ACY is a witch, and deſerves better to be hahged than Words. 
Old Arthur, who was hanged for a witch. On not ' Panv. Ab. 
guilty pleaded, and verdi& for the plaintiff, ſerjeant Bear 1 
moved in arreſt of judgment, becauſe witch is only a word 1 Sid. 52. 
of ſcolding, if it be not coupled with a demonſtration that 70 
he bewitched ſome creature. Mich. 8 Car, Cro. Car. 282. 
George againſt Harvy. Mich. 15 Fac.” Rot 636. Hutt. 13, 
Stene and Roberts. But it was adjudged for the plaintiff ; 
for by Mallet, by theſe (ſhall be intended ſuch a witch that 


deſerves to be hanged. | 
Stevens ver/us Brittredge. Zjectment. 9 . 
Trin. 12 Car. Rot. 922. 


N a ſpecial verdict, Sir Francis Wortley ſeiſed of the Difcontinnance 

lands in queſtion, covenants in conſideration of mar- 2 Danv. Ab. 
riage with Heſter to ſtand ſeiſed to the uſe of himſelf for 573: 5. 4. 
life, the remainder to Heſter for life, reminder to the heirs Lew 36. 
males which he ſhall beget upon the body of Heſter, re- Sid. 53. 
mainder to Sir Francis in tail, remainder to Francis Wort-: * 
ley ſon and heir apparent of _ coyenantor in fed, 8 is % 

; leflor 


* 
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leſſor of the plaintiff. Sir Francis and Heſter after marriage 
in a fine with warranty to the uſe of Sarah Worthy daugh- 
ter of the ſaid Sir Frencis and Heſter, and wife of the de- 
fendant, and the heirs of the body of the ſaid Sarah ; Sir 
Francis and Heſter die; Francis leſſor of the plaintiff enters, 
and the defendant in right of Sarak enters upon him, and 
the ſole queſtion was, If Francis Wortley, leſſor of the 
plaimiff, be barred by the ſaid fine and warranty. * 
Allen for the plaintiff. Theſe things are here conſidera- 
ble in the eaſe, /, What eſtate Sir Francis and Heſter 
had, and if the eſtate be executed. adly, What operation 
the fine hath. As to the firſt, Here is not any conſolidate 
eſtate-tail in them, ſo that they can be ſaid to be ſeiſed in 
their demeſne as of ſee - tail; but they have diſtinf eſtates ; 
(wviz.) To Sir Francis Worthy for life, the remainder to 
Heſter for life, the remainder to the heirs males which he 
ſhall engender upon the body of Heſter. | 
. Objet. This limitation of the remsindef to the heirs 
__ of both their badies; fwallows up the eſtates for 
lite. | | | 
Anfuj., Here is not any execution, becauſe all the eſtates 
are but one limitation in one conveyance, 2 Co. 60. 6. 
Wiſcat's caſe, 39 H. 6. 2. b. If lands be given to 4. for 
life, the remainder to bim and B. in fee, there is not any 
merger, becauſe it is but one conveyance. Then an eſtate 
to the wife for life, the femainder to the haſband and wife 
in fee, is an eſtate for life in the wife, and the fee is in 
both. 2dly, If a particular eftate be limited to two per- 
ſons, and a remainder is limited adequate fo them to drown 
as td two for their fives, ihe remainder to the heirs of 
them, the eſtates for life ſhall be conſolidated; - as Lewis 
Bowle's caſe is. But * when there is a particular eſtate for 
life or two, and the temainder is not anſwerable to them; 
as to three for life; femainder to, two in fee; there they 
| ſhall remain diſtin& eſtates; as A. tenant for life, remain- 
der to B. for life, the cemairider to A. and B. in fee; there 
ſhall be no merger of eſtates; ſo here the baron hath an 
eſtate for life; and the wife another eſtate for life, re- 
mainder to them both. 3dly, There is not any rule or 
caſe where the eſlates may ſtand; that there ſhall be 3 
merger ; for they ſhall be ſo taken that the intention of the 
parties ſhall . rk n 
A to the ſecond. This fine doth not make any diſcon- 
tinuance, admitting that the. eſtates are ſeveral. 1. To 
make a diſcontinuance there ought to be a ſeiſin of the eſ- 
tate, which is to be diſcontinued, Littleton, ef. 658. Te- 
: nant 


a 


Oo 
w- 


S 17 F 


* 3 8 


a © 


be granted without the e 
court that the eſtate is executed, and doth not differ from 
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nant for life, remainder in tail, he in remainder diſſeiſes 
tenant for life; and makes a feoffment ; this is not a 
diſcontinuance, becauſe he ought to have the freehold and 
inheritance at the ſame time; Coke upon Littleton 347. ö. 
And here is not any ſeiſin by the huſband in his demeſne 
as of fee. In the caſe of King and Edwards, Cro. Car. 
o. where Fones holds it a diſcontinuance; it is not like 
do this caſe, becauſe there the huſband and wife have not 
ſuch divided eſtates ; for the huſband there cannot grant 
his eſtate diſtinQly. Here though the eſtate in remaindet 
veſt in both, yet it veſts as a. remaipder, and not to exe- 
cute the preſent eſtate. 2dly, This fine takes its plenary 
operation without prejudice to any, for by it an intire fee 
paſſes, which is the principal reaſon of Bredon's caſe ; 
and it is not like where there is an interpoſing eſtate, as 
tenant” in tail enfeoffs the donor, it is not a diſcontinuance : 
but if there be an interpoſing eſtate, then ſuch feoffment 
is a diſcontinuance, Garrard and Blizard's caſe; Paſch. 


29 Eliz. B. R. Trevillian's caſe. Tenant. for life, re- Cro. Els. 56. 


mainder in tail, join in a feoffment, this is not a diſcon- 


tinuance, and here the teverſion of Sir Francis doth not 


As to the third. Admitting the other points, the war- 


ranty operates nothing, becauſe the eſtate not being deveſt- 


ed, the eſtate to which the warranty is annexed, is detef- 


minec. | 

Winington for the deſendant. 1. If this fine be a diſ- 
continuance of the remainder. 2. If it deveſt the re- 
mainder. bs” 1 h 


* As to the firſt, It is a diſcontinuance. 1. This eſtate # 


is an eftate-tail in them both, Lit. Sed. 28. 2. Where an 
eſtate for life is limited to the anceftor, the remainder to 
the heirs of his body, there it is an eſtate by limitation, 
and not by purchaſe. Here Sir Francis and Heſter were 
tenants in tail executed. I agree, that if there be tenant 
for life, the remainder in tail, the remainder to the heirs 


of tenant for life, they are diſtinct eſtates, as in Lewis 


Bowles caſe, But this eſtate-tail cannot be at any time 
more executed in the huſband and wife than now it is. 
Vide 1 Co. 98. ö. 3 E. 3. Jt. Here the eſtate · tail cannot 

te for life. It ſeemed to the 


Bredon's caſe. But it was adjourned. Vid. Cre, Eliz. 135. 
Toft verſus Tomkins. | | 


D 2 Read 


6 


P. 38. 


oft 73. 
—— 
mor. 


Amendment. 
1 Sid. 70. 
1 Keb. 145, 
168, 196, 
202, 229. 
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Read verſus Grapler. Aion ſur le Cole, fur | 
| Aſumpfit. a 


HE declaration upon the Ni Prius roll varied from 
the plea roll, and the plaintiff at the Nie Prius was 
nonſuit. And now Tones moved that the V/ Prius roll 
being not warranted by the plea roll, the judge had not 
any authority to try the iſſue, and prayed that the Poſtea 
might not he entered, according to Cre. Car. 203. Aquila 

er's Caſe, Cro. Far. 669. Young and Englefield. And 
upon conſideration of the caſes a Diftringes de novo was 
awarded, and the nonſuit not material. But then the 
defendant inſiſted to have coſts, and they directed to ſearch 
precedents. And it ſeems he ſhall have coſts at the diſ- 
eretion bf the courts | 55 


Elliſon verſus Elliſun. 


IN debt upon an obligation againſt an executor: The de- 
fendant pleads it is not the deed of the teſtator; and 


found for the plaintiff, and judgment quod defendens capiatur, 


where it. ought to be in miſericordia, becauſe it is a denial 
of the deed of his teſtator. And the defendant brought a 
writ of error. And Faſfer moved to have it amended ; and 


on this the court directed precedents to be ſearched, - And 


* Page 39. 


Hut. 4t. 


Hob. 127. 
More $69. 
Browal. 2, 
rt. 16. 
if verſus ,*; 


now ferjeant. Maynard came and prayed that it might be 
amended, * becauſe it ts error only in the entry, and not in 
the pronouncing the judgment. Mich. 33 C 34 Eliz. C. B. 


Rot. 2 30. ejedment by Join Wyld verſus Thomas Wheeler, 


the judgment was guad prædi e T homas recuperet, where it 
ought to have been Join, and it was amended, Trin. 19 
Lac: Maſen againſt T hompfon, ezeAment of ten acres of land, 

ve acres of paſture, and in the judgment the ten acres of 
land was omitted, and yet amended. Mich. 4. Car. B. R. 
Everard verſus Befoile, debt upon 2 E. 6. for tithes, and up- 
on a nonſuit in the judgment gued Defendens eat fine die was 
omitted, and yet amended. Mich. 1 2 Jac. C. B. Rat, 1 106. 
Nelfon verſus huſband and wife for words, there judgmegt 
was, that the huſband only ſhall be in miſericordia, and no- 


thing ſaid of the wife, yet it was amended: Serjeant 


Wild contra, Every judgment entered upon the roll is pre- 
ſumed to be pronounced by the court, and therefore it is the 
act of the court, and not amendable. As to the caſe of 
the ejectment, John for Thomas, it was only a perfect 1 

0 
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of the clerk, and not any precedent that ſuch judgment as Dyer 315. pl. 
this hath been amended. But in the Common Pleas it may 3 = El. 
de amended, for there are dockets of every judgment, and Cast. Jar 
if the entry of the judgment be defective in the roll, they ment reverſe 
frequently amend it by the docket. It was adjourned, and 33 
after reſolved, that it cannot be amended in another term, Sberley and 


oll | and ruled accordingly. Underbill. 
not . | | 

1 Weeden verſus Baldwin. 

ind 2 


Hill. 1659, Rot. 478. Hartford, ' 


the | | 
ch Y JECTMENT upon à demiſe of Henry Baldwin. On Devite.) 
2 E. not guilty pleaded, a ſpecial verdict was found to this 33 28 


effect, viz. That before the writ one Thomas Baldwin and 54. p. 10. 
Katharine his wife, were ſeized of the land in Shoreditch in 1 Lev. 18. 
the county of Middleſex, .to them and the heirs of Thomas, ! a _ 
held of the king by knight ſervice in cavite. And alſo the 3, 148. , 


ſaid Thomas was ſeized in fee of the lands in queſtion held 


le. in ſocage; and Thomas being ſo ſeiſed deviſed by his teſta- 

nd ment in writing the lands in queſtion to Katharine for life, 

W's remainder to Henry, the leſſor of the plaintiff, and his 

ial heirs, and dies, Katharine enters and dies, Richard Baldwin 

8 as heir to Thomas enters, Henry enters and demiſeth to the 

nd plaintiff. Powis for the plaintiff, The queſtion.is bere® if # P. 40. 
nd this deviſe by T homas of the lands in queſtion was good; 

be viz. if he may deviſe all his lands held in ſocage. And 2½, 


It is without doubt a good deviſe for two parts; and it 
ſeems to me a good deviſe for the whole. 1. Becauſe the 
huſband here hath not the lands held in capite at the time 
of his death, for he hath only an eſtate in fee in them ex- 


19 pectant upon the death of his wife; and therefore a giſt to 
d, huſband and wife, and the heirs of the huſband, the huſ- 
of band cannot diſpoſe of the fee, reſerving to himſelf an eſ- 
R. tate for life, 2 Co. 60. ö. Wiſce's caſe. And if the huſ- 


band dies firſt, the wife is ſole tenant to the lord, and not 
the heir of the huſband, and upon the death of the huſ- 
band no heriot ſhall be paid, Paſch. 19 R. 2. Fitz. Herriot 

Nor the heir ſhall not ſue an outer le main, although 
the land was held in capite, becauſe it is a naked Temainder, 
Paſch. 5 Eliz. Dyer 237. a. Macwilliam's caſe. 2. And 
here it is no more than the feme tenant for life, the re- 
mainder to the huſband in fee; this remainder doth not re- 
ſtrain the deviſe, becauſe this remainder is not held of the 
king, becauſe tenant for life is tenant to the king. 9g Co. 126, 
Fhyer's 


A SA THT AN 


P. 41. 
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Floyer*s caſe, 2 Co. 92. b. Bingham's caſe, 9 Ce. 129. 6, 


4s caſe, 134. b. Aſcough's caſe. 
pit The words of 34 H. 8. c. 5. the third clauſe 


there, are, Any one having a fole eftate or intereſt in poſſeſe 
fien, reverſion or remainder held in * and this eſtate of 


the huſband is a remainder. 

Anſw. Remainder in this clauſe is intended ſuch which 
draws to him ward and marriage by the common law, and 
is in the nature of a reverſion, as is to be ſeen, 10 Co. 81. 
a. The caſe in point. 

Trin. 28 H. 8. Dyer 11. a. Bokenham's caſe, This very 
caſe is put by Shelly Juſtice. 

ones contra, Here the baron hath only the inheritance, 
the wife only for life. 2. The king ſhall have the 
wardſhip at the common law in ſuch caſe : for if there be 
tenant for life, the remainder in tail, and he in the remain- 


der in tail dies without heir within age, he ſhall be in ward. 


HERES 27 E. 3. 80. a. 

Juſtice. When there are two jointenants, and 
to yh heirs of one of them, it often has been a queſtion, 
If he that hath the. fee may deviſe it ; and there are opi- 
nions both ways. 

Wyndham. In ſuch caſe he cannot deviſe. But it was 
adjourned. 

* Wyndham Juſlice for the plaintiff, The deviſe, is good 
for the "hols ſocage land; and in this caſe we ſhall conſi- 
der, 1/t, How this ſtood at common law. 2. How upon 
the ſtatute of 32 & 34 H.8. 3. And how upon the pro- 
viſo where land is given to two and to the heirs of one of 
them. 


As to the Firſt. H. ſeifed in capite expeRant o on an eſ- 
tate ſor life, dies during 2 eſtate for life, no wardſhip can 


be, M. 24 E. 3. 33. b. pl. 28. Fitz. Gard 48. becauſe there 
is a tenant which may do the ſervice. 

As to the ſecond. The ſtatute hath two clauſes, and 
there is not any ſuch perſon in this caſe that is intended 
by the ſtatute ; for remainder by the ſtatute is intended 
ſuch as is in nature of a reverſion, the tenant of which 
ſhall be in ward at the common law. 10 Co. 81. Leonard 
Lovie's caſe. 

As to the Third. The proviſo is for the wardſhip of 
the body, but not of the land, and this proviſo altering 
the common law, ſhall not be amplißed. Amy Townſend's 
caſe. 

T wiſden and Mallet to the ſame intent; but Foſter Chief 
Julie contra; becauſe this ſtatute of 34 H 8. is an enacting 


law, 
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lew, not only in the proviſo, but through the whole ſta- 
tute. - 2 Though the baron here is ſo ſeized, yet his heir 
may bring a real action, and ſay, that his father was ſeized 
in his demeſne as of fee the day he died, as Wiſect's 
caſe. 3. The ſtatute was for the benefit of lords, and 
alſo the people reciprocally, and here it is a benefit. 4. A 
judgment or recognizance acknowledged by the huſband 
ſhall charge this Jand in the hands of his ſon. But he- 
" cauſe the other three juſtices were againſt him, judgment 
| was given for the plaintiff. e's 


Wheeler verſus Honour. Zjectment. 


PON evidence in à trial at bar, the caſe was, The Ce>yhold. 
defendant was a copyholder of the manor of Latham, 3 Ry 
in the county of 1 and upon his admittance the 366. 

lord, which was Sir Tama: Reynaldr, leſſor of the plain- 

tif, demanded of him two years purchaſe for a fine, and 

aſſeſſed jt in open court, and acquainted- him with it, and 

appointed him to pay it half a year after. He at the time 

of the aſſeſſment ſaid, that he would pay only three years 

A nngea, becauſe the tenants of the manor are by the P. 42. 

cuſtom there only to pay ſo much, and not a fine uncertain. 

And now the ſaid Jord, for not paying the ſaid fine, en- 

tered for the forfeiture; and this was the title of the plain- 

tiff. And it ſeemed to the court, that if there were a real 

doubt, whether the cuſtom” be ſuch that the fine ſhould be 

certain or uncertain; if the tenant deny to pay an uncertain 

fine, this is not any forfeiture, although it be found after- 

wards that the fine ought te be certain; and ſo it was ad- 

judged betwixt Parker and Cook. But then ſuch doubt 

ought to be real, and not covinous. But the counſel of the 

plaintiff directed to have this point found ſpecially, if occa- 

ſion be. 2. If a fine be incertain, and the place and time Cre Elz. 

appointed for payment of it is aſſeſſed, it ſeems that there 579. 
ought to be a demand, becauſe it is in point of forfeiture: | 1 

but Cro. Fac. 617. Gardner againſt Norman is contrary. ; 0 
Ides Quære, And the jury here found for the defendant, 

'That the fine ought to be three years quit-rent. | 


Delabarre and Delaval verſus Yardly. 


T. an action on the caſe part is ſound for the plaintiff, Amendment. 
and part for the defendant ; and as to that that is found ' Keb. 145, 
tor the defendant, the judgment is entered quod querens & ** 


Plegii 
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plkgii fui fint in miſcricordia; and Baldwin moved that the 
t ſhould be amended, and plegii fui ſtruck out, be- 
cauſe they ought not to be amerced; and the court gave 
day to conſider of it. 


Cook againſt Newcomb. 


Aſſumpſit. SSUMPSIT. The plaintiff declares, That in conſi- 
z Ked. 158. deration of ſo much money the defendant promiſed 
to deliver ſo many livers within a fortnight, ahd that the 
defendant hath not delivered them. The defendant pleads, 
that within the ſaid fortnight, ſcilicet ſuch a day, he deli- 
vered 25 of the livers, and then the plaintiff diſcharged 
him to deliver more till /2rther order of the plaintiff, That 
Cro. Car. 383. the plaintiff had not given any farther order. The plain- 
— = tiff demurs ; and adjudged for the defendant, that it is a 
Barker verſus good plea, becauſe a promiſe before breach may be diſ- 
Smith, Trin. charged by parol: but the plaintiff prayed liberty to diſcon- 


- 4 Rot. tinue his action; and it was granted him, M,, &c. 


* P. 4 3. * George Foſter verſus Grace Foſter. Ejefiment. 
Durham, Trin. 1659, Rot. 751. 


Uſes, | 12 plaintiff declares, That Nicholas Foſler, 12 Fan. 
1 Lev. 88. 1658. at the pariſh of Haughton in the Spring, demiſed 
* to him 2 meſſuages, 10 acres of land, 40 acres of mea- 
245, 274, 319. dow, 40 acres of paſture and 100 acres of Moor in Haugh- 
ton aforeſaid; To hold from the 30th of Decemb. laſt for 

five years, and that the defendant did eje& him. Upon 

not guilty the jury found a ſpecial verdict, That before the 

ſaid treſpaſs and ejectment Margery Foſter was ſeiſed of the 

ſaid meſſuages, lands and tenements in fee, and the 8h. of 

Feb. 1652. by her deed of the ſame date betwixt her of the 

one part, and Mathew Foſter, her ſon, of the other part, 

did demiſe, grant, ' bargain, ſell and ſet over to the ſaid 

Mathew Feoftzr, his heirs and aſſigns, all her part and pro- 

portion of that capital meſſuage or farm, which formerly 
appertained to her father Robert Brough deceaſed, and then 

in her tenure or occupation, with all houſes, edifices, build- 

ings, lands, meadows, paſtures, feedings, commons, com- 

mon of paſture and arable lands whatſoever, as were apper- 

taining or belonging to her part of that farm-hold or tene- 

ments with the appurtenances, which the ſaid Margery 

Foſter then poſſeſſed, then being the tenements in the decla- 

ratign 


J 
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ration mentioned. The tenor of which ſaid indenture fol- 
loweth in theſe words following, vi. Articles of covenant 
concluded; condeſcended and agreed upon, 8 Feb. 1652. 
Between Margery Foſter, late wife of William Foſter of 
Helton in the Hole in the county of Durham, yeoman de- 
ceaſed, on the one part, and Mathew Foſter, her fon, of 
; Helten in the Hole aforeſaid, yeoman, on the other part, 
= as followeth : Imprimir, The ſaid Margery Foſter for divers 
4 cauſes her thereunto moving, and eſpecially fot and in 
conſideration of the ſum of 20/7. of lawful money of Eng- 


by land, to be paid by him the ſaid Mathew Foſter, unto the 
leli- aſſigns of the ſaid Margery at 50 f. every half year for four 
ged years next enſuing after the deceaſe of her the ſaid Mar- 
"hat gery, Hath demiſed, granted, bargained, ſold and ſet over 
ain- unto the aforeſaid Mathew Foſter, his heirs and aſſigns, all 
is 2 her part and proportion of that capital meſſuage or farm, 


which formerly belonged to her father Robert Brough afore- 
ſaid deceaſed, and now in her tenure or occupation, with 
all ſuch houſes, edifices, buildings, lands, meadows, paſ- 
tures, feedings, commons and common of paſture, and ara- 
ble lands whatſoever, as appertaining or belonging to her 


P. 44. 


. part of that. farmhold or tenement with the appurtenances, 
which the ſaid Margery Foſter now poſleſſeth; To have 
and to hold the aforeſaid moiety or part of all the aforeſaid 
premiſſes with the appurtenances whatſoever, unto. the 

an. aforeſaid Mathew Foſter, his heirs, executors and aſſigns ſor 

ſed ever, ſhe the ſaid Margery quietly and peaceably enjoying 

a- the premiſſes aforeſaid for and during her natural life. Item 

rhe the ſaid Margery is to have Mathew Foſter's barn with free 

or egreſs and regreſs without let or moleſtation during her na- 
on tural life for her full third part of all the houſes due to her. 
he In witneſs whereof the parties above named have hereunto 
he ſet their hands and ſeals the day and year firſt above writ- 
of ten. And the jury farther finds, that after (viz.) 5 No- 
he vemb, 1658. the aforeſaid Margery Foffer by her deed of 
t, ſeoffment executed by livery and ſeiſin, as well for and in 
id conſideration of the natural love and affection which ſhe 
o- the ſaid Margery Foſter did bear to Nicholas Foſter, her 
y ſaid ſon, as for the full ſum of 201. did grant, bargain, fell, 
n alien, enfeoff and confirm unto the ſaid Nicholas Fofter the 


tenements aforeſaid with the appurtenances ;z the tenor of 
which deed followeth in theſe_ words, This indenture made 
the fifth of November 1658. between Margery Foſter of 
Helton, &c. of the one part, and Nicholas Foſter of the 
ſame, yeoman, ſon of the ſaid Margery of the other part 


witneſſeth, That the ſaid Margery Fofter, as well for and 
. Mn 


P. 45. 
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in conſideration of the natural love and affection, which 
ſhe beareth to her ſaid ſon, as for the full and juſt ſum of 
20 J. to her in hand paid, or ſufficiently ſecured by her 
ſaid ſon, the receipt whereof ſhe doth hereby acknowledge, 
and thereof doth acquit, exonerate and diſcharge him her 
ſaid ſon, his executors and adminiſtrators, as for divers good 
and ſufficient cauſes her thereunto moving, hath given, 
granted, bargained, ſold, aliened, enfeoffed and confirmed, 
and by theſe preſents for her and her heirs, doth give, grapt, 
bargain, ſell, alien, enfeoff and confirm ynto him the ſaid 
Nicholas Foſter all that her capital meſſuage, farmhold and 


tenement ſituate, lying and being in Helen in the Hole 


aforeſaid, which deſcended unto her ftom Robert Brough 
deceaſed late of Helton in the Hole aforeſaid, late father of 


the ſaid Margery Foſter, together with all and all manner 


of houſes, edifices, buildings, barns, byars, laithes, ſtables, 
yards, garths, tofts, crofts, folds, gardens, orchards, lands, 
meadows, feedings, paſtures, commons, * common of paſ- 
ture, woods, underwoods, ways, paths, paſſages, profits, 
commodities, emoluments and appurtenances to the ſaid 
granted premiſſes, or any of them, belonging or in any 
wiſe appertaining, or to or with the ſame, or any of them, 
now or at any time heretofore held, occupied, uſed or en- 
joyed, or accepted, reputed, taken or known as part, par- 
cel or member of or belonging to the ſame; And all rever- 
ſion and reverſions, remainder and remainders thereof, or 
any part or parcel thereof ; 'To have and to hold the ſaid 
capital meſſuage, farmhold, tenement and premiſſes with 
their and every of their appurtenances, to the ſaid Nicks/as 
Fofter, his heirs and aſſigns for ever; To be holden of the 
chief lord or lords of the fee thereof, by and under the 
rents, duties and ſervices heretofore due, and of right ac- 
cuſtomed. And the ſaid Margery Foſter for her ſelf, her 
heirs, executors, adminiſtrators and aſſigns doth covenant, 
promiſe, grant and agree'to and with the ſaid Nicholas Foſter, 
her ſaid ſon, his heirs and aſſigns, That ſhe the ſaid Mar- 
gery Foſter, her heirs and aſſigns ſhall and will from hence- 
forth for ever hereafter ſtand and be ſeiſed of and in the 
ſaid granted premiſſes, and of every part and parcel thereof, 


to the uſe before mentioned and expreſſed, and to no other 


uſe, intent and purpoſe whatſoever. In witneſs whereof 
the parties aboveſaid to theſe preſent indentures have inter- 
changeably put their hands and ſeals the day and year firſt 
above written, 1658. And the jurors farther ſay, That 
the eſtate to Mathew Foſter was as well for natural love and 
afteAion, as for 20 J. there mentioned to be paid; and er 
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i Fofter died, having iſſue Thomas Foſter, and 
— 2 2 declaration, — the lands in the deed 
of 1652. are the ſome lands, and that Margery is 
yet alive; And that Nicholas Foſter 12 January 1558. 
entered into the lands in queſtion, &c, and b. came 
ſeiſed prout, c. and demiſed to the plaintiff; and the de- 
fendant by the command of Thomas Foſter entered upon him 
d and ejected him. And if Grace Foſter be guilty petunt ad- 
* vi ſamentum Curie. And if the be guilty, then they aſſeſs 
damages, ad. and coſts 407. and if not guilty, then not 
guilty z upon which record the caſe is ſhortly fuch ; Mar- 
gery Foſter ſeiſed in fee 8 Feb. 1652. makes a deed to Ma- 
thew Foſter in this manner: Articles of covenants concluded, 
condeſcended and agreed upon between Margery Foſter of 
the one part, and Mathew Foſter, her ſon, of the other 
part. Imprimis, The ſaid Margery Foſter for divers good 
cauſes, and eſpecially for 20/. to be paid by the ſaid Ma- 
thew to the aſſigns of Margery at gr. every half. year for 


granted, bargained, ſold and ſet over unto the ſaid Mathew 
Foſter, his heirs and aſſigns, All that, &c. Habendum to him, 
his heirs, executors and aſſigns for ever, the ſaid Margery 
quietly and peaceably enjoying the premiſſes aforeſaid, for 
and during her natural life. Item, The ſaid Margery is to 
have Methew Foſter's batn with free egreſs and regreſs 
without let or moleſtation during her life, for her full third 
part of all the houſes due to her. And this deed had not 
any execution beſides ſealing and delivery, and then the ſaid 
Margery 12 Jan. 1658. made a feoffment to Nicholas and 
his heirs, to the uſe of him and his heirs; Mathew dies 
leaving iſſue Thomas, who commands the defendant to 
enter. | | 7 858 

The only queſtion was, If any eſtate paſs to Mathew by 
the deed of 8 Feb. 1652. by way of raiſing an uſe. 

Turner for the plaintiff, That no uſe ariſes, becauſe 1. 
At the common law no freehold paſſes without the ceremo- 
nies of livery and ſeiſin, or attornment, Plowd. 25. a. Nor 
by the ſtatute of 27 H. 8. cap. 16. becauſe there it is only 
by bargain and ſale. And Coke upon Litthton 271. 5. Uſes 
are raiſed either by tranſmutation of poſſeſſion, as by fine, 
feoffment, common recovery, Qc. or out of the eſtate of 
the owner of the land by bargain and ſale, or by covenant 
on a lawful conſideration. And to raiſe an uſe there are 
four things requiſite, Mich. 18 Fac. Winch 59. Buckley 
verſus Simonds, 1. Sufficient conſideration. 2dly, A deed 
teſtifying it; and therefore Callard and Callard's caſe was 
that 


four years next after the death of Margery, hath demiſed, ® P. 46. 
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that no uſe could riſe by parol. 3d/y, The covenantor 
ought to be ſeiſed at the time. 4%, The uſes ought to 
agree with the rules of common law. Here is a good con- 
ſideration to raiſe an uſe according to PledaPs cafe Phrud. 
307. a. But the expreſs conſideration is 201. and this ex- 


| cludes the implied conſideration of being her fon, Expreſ- 


2 P. 47. 


ſum facit ceſſare tacitum, 7 Co. 40. 3. BedePs caſe, 11 Co. 
24. 6. Harpur's caſe, 4 Ce. 80. 6. Expreſs covenant takes 
away a covenant in law, 9 E. 4. 28. If an ordinary refuſe 
a clerk, who is a felon, generally it is ; but if he ſhew 
cauſe of this denial which is not ſufficient, as becauſe he 
wants tonſure or Ornamentum Clericale, he ſhall be fined and 
compelled to receive ſuch clerk, 5 Co. 97. a. The law 


never inquires for an aſſignee in law, when there is an af- 


ſignee in deed. 

OBjeft. The jury have found, that this conveyance was 
upon both conſiderations. 

Anſw. This cannot be aided by averment, Dyer 147. a 
and it is contrariant ; ; for the deed is found in hec words, 
and “ therefore the jury cannot find a thing which appears 
contrary to the deed and record,” and which 1s admitted by 
both parties. 2 Co. 4. b. Goddard's * 8 E. 2. Fitz. Ex- 
try 78. F. N. B. 205. l. 

True it is, there may be two a derations upon the 
raiſing an uſe. 1 Co. 176. a. Beaument and Villers cafe. 
But this is with this difference, when the uſes are directed 
to ſeveral perſons, and when to one and the ſame perſon, as 
it appears by that caſe and Beda/s caſe before. 

Objef. Conſtruction of a deed ought to be ſuch ut res 
magis valeat. 

Anfw. A freehold ſhall not paſs contrary to the rules of 
law. 8 Co. 94. Foxe's caſe. 

But admit ſuch averment may be, yet it ſtands not with 
the rules of law, and that ſuch eſtate may be ſo limited, viz. 
to reſerve an eſtate to her for life, to paſs a freehold in 

uro. 1 Co. 130. a. Chudleigh*s caſe, Trin. 15 Car. Peirce 


fot 
verſus Pitfield, and Dyer 55. a 


Allen contra. The ſole queſtion is, If by the firſt deed 
any uſe be raiſed to Mathew the fon. And here are two 
inquiries. 1½, AbſtraQtive, If the 207. had not been men- 
tioned if any uſe would ariſe. 2dly, If the addition of the 
20l. vitiate the operation of the deed for raifing an uſe. 
As to the firſt, that an uſe would have riſen, if the 20/. 
had not been mentioned; at the common law an ufe was 
only an equitable right to land, and therefore any contract 
either by deed or word would create an uſe ; then the ſta- 

tute 


— 
* 
- 
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tüte of uſes doth not alter the manner of raiſing of uſes; 
and therefore in Landon an uſe is raiſed by parol, Dyer 229. | 
a. Chibborn's caſe, and Popham 47. Callard verſus Callard, \ 
and the caſe of Dyer 296. b. is not truly reported, for the 
words were only in futuro, and for that cauſe only the uſe 
was not raiſed, Cro. Eliz. 345. per Coke, Mich. 10 & 11 
5 Elz. Page verſus Moulton. Promiſe to make an aſſurance 
= to his ſon will not raiſe an uſe, and the judgment in Cal- 
rds caſe was reverſed upon the miſtake that an uſe might 
be raiſed be parol. But now it is to inquire what contract 
will raiſe an uſe at this day. And in this conſider, 1, Ne- 
gatively, where it appears that an eſtate at common law 
ſhall be conveyed by intendment of the parties, there it 
ſhall not paſs by way of uſe, as Foxe's caſe is, 2 Roll'r 
Abridg. 786. Trin. 37 Eliz. Rot. 149. B. R. Tebb verſus 
Poplewel. A woman makes a deed to one, who ſhall be her 
huſband, the conſideration was cauſa matrimonii prælacuti, 
hy the words Dedi, conceſſi & ' confirmavi to the man and * P. 48. 
his heirs, and no livery ; but there was a warranty in the 
deed. And by Clench and Fenner an uſe doth not riſe to the 
baron; but by Popham contra The reaſon of the two juſ- 
tices, becauſe it is only a feoffment cauſa matrimonii prelocutt ; 
in this caſe no judgment is entered. But by Popham, If I 
ſay, After the death of ſuch an one my ſon ſhall have my 
land, an uſe ſhall riſe. And in Vivion's caſe, Dyer 302. 6. 
Plotuden would aver that the releaſe there made was pro 
fraterns amore, and ſo to make an uſe ariſe. But this caſe 
was compounded, and the daughters at law had a ſmall con- 
ſideration, and the land was enjoyed againſt the opinion of 
Plowden. 2dly, When the deed binds to make farther aſ- 
ſurance, there no uſe ariſes immediately. Dyer 162. Wing- 
feeld's caſe, Plowd. 302. b. 307. ö. Bainton's caſe, Dyer 96. 
8. 235. 3dly, When the deed doth not contain a preſent 
declaration of the uſe but in future, 21 H. 8. 19. Dyer 55. 
@. Burrow's caſe, 1 Co. 129, 154. Lord Paget's caſe, Uſe 
was void to a ſtranger, and the caſe of Buckley and Symonds 
is upon the ſame reaſon, viz. becauſe the tenor of the deed. 
was only by covenants and words de futuro and obligatory, - 
and not declaratory. But in the affirmative, when à cove- 
nant and grant is compleat and refers to a future act, there 
an uſe ariſes although the deed-be in form of a conveyance 
at common law, and the word covenant is not neceſſary, as 
BedePs caſe is: The word. Grant raiſes an uſe by way of 
corenant ; becauſe covenant is not obligatory, nor hath the 
effect of a covenant, and with this agrees Tebb and Pople- 
wel's caſe; and Callard's caſe was not reverſed, becauſe 
the 
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the words were only give and grant, but becauſe it was 
only by parol, Trin. 1649. Wats verſus Dix, The caſe az 
to this point was, that Wats granted, bargained, fold in 
conſideration that the bargainee had been at great charges 
for him for meat and drink, apparel and lodging, and for 
natural affeQion, and there was not any money paid, but 
the deed was inrolled. | a 

Trin. 165 J. C. B. Intrat. Rot. 65 5. Saunders verſus Savil. 
Henry Savil ſeiſed of a rent in fee 14 June 18 Car. by in- 
denture gives, grants and aſſigus to Henry and Mary his 
wife, and John Savil for and in conſideration of good will; 
Habendum to the ſaid Henry and Mary for their lives, the 
remainder to John Savil and the heirs of his body. And by 
Hale and Atkins, Although the conveyance was a convey- 
ance at common law, yet a uſe did ariſe thereby; Mich. 
1657. Sympſon verſus Keyles, in ejeQment, On not guilty 


' * pleaded, a ſpecial verdi was, That 7% Pullen the fa- 


ther ſeiſed of land 1 Septemb. 1640. by deed gave to his 
ſon in theſe words, viz. The father in conſideration of tender 
affeflion hath abſolutely given, and livery was indorſed, but 
not made; and adjudged an uſe did ariſe to the ſon. And 
a difference taken where the father by feoffment gives to a 
ſtranger to the uſe of himſelf, remainder over, there no 
uſe ariſes ; but when the conveyance 1s to the party himſelf, 
there the uſe will ariſe. 

Object. Cro. Fac. 127. Oſburn's cale. 

Anſw. There it was good by confirmation, and that was 
only on evidence. ; 

Object. Hill. 11 Car. B. R. Rot. 439. Pitfield againſt 
Pierce in ejectment: On not guilty pleaded, a ſpecial ver- 
dict found, that Thomas ſeiſed in fee makes a deed, which 
the jury found to be in conſideration of marriage, and it 
was in theſe words: Nuo all men that I have given and grant- 
ed, and do give and grant to John my ſon the lands in queſ- 
tion after my death, Habendum to him and to the heirs of 
his body. John dies and hath iſſue Elizabeth, John. the fa- 
ther enfeoffs Thomas the ſecond ſon. And it any eſtate 
Paſſed to Jon, the ſon, was the queſtion; and adjudged 
that no eſtate paſſed. 

But it was anſwered. This was a plain caſe, That the 
leſſor of the plaintiff cannot have title; for when tenant 
for life makes a feoffment, this is a forfeiture. And the 
reaſon of this caſe is within the ſecond rule before laid 
down, becauſe there is not any preſent execution, but after 
death. But in our caſe here, 1/7, There is a deed well ex- 


ecuted, for ſhe grants the enjoying it; and Callard's caſe is 
the 
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the ſame caſe in point. 24), This caſe is not capable of 
farther execution, becauſe there cannot be livery." 3dly, 
Here is allotment of dower. 4thly, When a deed hath 
two intendments, it ſhall be conſtrued to eſtabliſh, and not 
to deſtroy an eſtate. As to the 2d, The addition of 20ʃ0. 
doth not alter the caſe; the words of the ſtatute are, 
That the deed ought to be enrolled, when land is conveyed by 
reaſon only of any bargain and ſale, and here it is not a deed 


| : >. that veſts the freehold by bargain and ſale only. And it 


| there are two conſiderations, and both expreſs, then it 
would be without queſtion, Plawd. 4. ManxePs caſe. 2. If 
no conſideration had been expreſſed, it might be averred, 
as Mildmay's caſe is. And although one be expreſſed, yet 
the other may be averred. | 

* Objefi. As to BedePs caſe, „ 

I anſwer. Thaz caſe is not agreed, but by the council, 
11 Co. 24. b. True it is, another conſideration ſhall not be 
preſumed, but it may be averred. And as to Beaumont's 
caſe, Dyer 146. where the difference is, when it is to ano- 
ther perſon, and when to the ſame perſon, that is all one 
when money is given by a third perſon. But here needs no 
averment, becauſe it is for divers good cauſes and conſider- 
ations, as well as money; and the court here may take 
notice of the conſideration of him as ſon; and it was ad- 
journed. And after in Hill. 14 Car. a2. upon ſolemn argu- 
ment at the bench it was adjudged for the plaintiff. Vid. 
as to this point a good caſe in Ley's Rep. 57. Buckley's 
caſe, Trin. 15 Fac. in the court of wards. 


Collins and Walker. 


RESPASS for beating and impriſoning his wife, fc. Repleader. 

by * — juſtifies by warrant of the ſheriff, * Keb. 164. 
e plaintiff replies de injuria ſua ia abſque tali cauſa 

and iſſue upon it; and a nt Aa. 1271 

was moved for a repleader, becauſe de injuria ſua propria 

is not a plea to matter of record, but the plaintiff ought 

to have traverſed the warragt. But judgment was given 

for the plaintiff, becauſe it is good enough after verdict; 

and fo it was reſolved betwixt Oſburn and Deſmond, and 

Peter againſt Stafford, Hob. Rep. 244. Vid. 2 Leon. 81. 

Moor againſt Sir John Savage. | 


May 


Scire facias. 


P. 51. 


Amendment. 

1 Keb. 203, 
281, 292, 
299, 310, 313. 
3 Bulſtr. 61. 
Haver verſus 
Gibbons. Noy 
Rep. 121. 


Thimble- 


thorp's Caſe. 
Hetley 59. 
Wolfe's Caſe. 
Marſh Rep. 
17. pl. 40. & 
46. pl. 72. 
ibid. 


Term. Mich. 13 Car. 2. B. R. 


May verſus Spencer. 


CIRE FACIAS againſt the bail upon a writ of error 

according to the ſtatute of 3 Fac. The defendant 
prays Oyer of the condition of the recognizance, and upon 
that he pleads that the plaintiff proſecuted the writ of 
error with effect, and that thereupon the aforeſaid judg- 
ment was reverſed. Et hoc paratus eft verificare, where it 
ought to have been Prout patet per Recordum. And for this 
defect the piea was ruled ill, and judgment given for the 
plaintiff. _ y 


* Hodges verſus Hodges. 


RROR of a judgment in the Common Pleas ; The 
error aſſigned was, that there were not any pledges : 
And Powis for the defendant in the writ of error, inſiſted 
that this is amendable, or at leaſt aided by 18 Eliz. cap. 13. 
becauſe in the common bench the pledges are always in- 
dorſed upon the original, and when there is not.an original 
there are not any pledges; but then the court adviſed to 
pray a Certiorari upon alledging diminution ;3 and upon re- 
turn that there was not any ortginal, the court debated it 
largely. And to Wyndham Juſtice it ſeemed that it is aided 
by the ſtatute of 18 Elz. 
But Foſter and Twiſden contra. But upon examination, 
and no diminution alledged, that there was an original, an 
amendment was awarded. Vid. Dyer 288. pl. 53. F. N. 


B. 31. fol. 195. H. 8 Co. 61. b. Beecher”s caſe. 


Words. 

1 Danv. Abr. 
106. p. 20. 

1 Lev. 6s. 

1 Keb. 293. 


303. 


Orton verſus Fuller. 


CTION on the caſe for words, viz. Orton ſays, I am 

a perjured knave, but he is a perjured knave as well as 

J; for he and Field ſwore one for another : After verdict it 

was moved. in arreſt of judgment, becauſe the defendant 

fires perjury upon the plaintiff only by relation, viz. As 
well as I, &c. But adjudged for the plaintiff, ' 


Term. 


EE. Term. Mich. I4 Car. 2. B. R. P. 52. 


Buxton verſus Bateman. Derby. . 


CTION upon the caſe: The plaintiff declares that Caſe. 

A he is ſeiſed of an ancient meſſuage, and of lands C 6b. ; 
within the pariſh of F. and that he and all thoſe whoſe eſ- a. 
tate he hath in them, have time out of mind uſed to (it in! Keb. 345» 

a ſeat in ſuch an aiſle in the church in the ſame pariſh, and 44, 433, 45. 
that the defendant had diſturbed him, to his damages, Oe. 


The defendant pleads not guilty, and found for the plaintiff. 


» And Allen moved in arreſt of judgment, becauſe the plaintiff 
ed hath not averred that he and all they, in whom he pre- 
| ſcribes, have uſed to repair the ſaid ſeat, which he ought 
0 to have done according to the caſes, Co. 3 Inſt. 202. Corven 
*. verſus Pym, Cro. Fac. 366. Frances and Ley, 604. ibid. 
_ Dawny and Dee, Hob. 69. Boxthby verſus Bayly, 2 Bulſtr. 
3 150. May verſus Gilbert; and the ordering of ſeats in the 
it church being of eccleſiaſtical conuſance, the temporal law 
ed will not meddle with it, witaout ſpecial reaſon. 
Twiſden Juſtice, I have conferred with moſt of the 
judges in this caſe, and they are of opinion that the de- 
* claration is good enough without ſuch allegation of repair- 
. ing, this being in an action of the caſe; but if it had been 
5 in a prohibition, there perhaps it had not been good. But 


when it is as to ſuch houſe belonging, it is parcel of his 
franktenement, and then he doth not fi there by the licence 
of the ordinary. Wyndham and Mallet of the fame opinion, 
but Foſter for the defendant. But upon peruſal of the re- 
cord it was not tanquam meſſuagio prædict. pertinent. but only 
that he and all thoſe whoſe eſtate he hath in the ſaid meſ- 
ſuage, have uſed to ſit in the ſaid ſeat, c. And upon this 
Wyndham and the other judges ſaid, that they would ad- 
viſe; and upon that jt was'adjourned. , 


| In this term died Serjeant Bear of the county of Somer« 
ſet, who was the firſt Serjeant of the laſt call. 


E Sir 


P. 53. 


Caſe. 

1 Danv. Abr. 
179. P. 1. 

+ Lex. 64. 

1 Sid. 77. 

1 Keb. 288, 
346. 


Attainder. 
1 Lev. 73. 
1 Keb. 349, 
436, $49, 
615, 745: 


P. 54. 


1 bl 
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Sir Henry Harbert verſus Juſtinian Paget, Off- 
cer of the Court of King's Bench. 


AVET upon the caſe : The plaintiff counts that the 
defendant had the cuſtody of the records of this court, 
and ought to keep them ſafely; and that William Walker 
brought an action upon the caſe againſt the plaintiff for 
words, and recites the whole record, and that he recovered 
againſt the plaintiff, and had judgment upon it, and da- 
mages 106). And that this judgment was entered, that 

the plaintiff here Capiatur : And on this the plaintiff brought 
a writ of error in the Exchequer chamber, and that pend- 


ing this writ, the defendant Paget tam negligenter cuſladivit 


the records, that this error was amended, and made, that 
the defendint there ff in miſricordia, by which the plaintiff 
is made liable to pay the 106“. The defendant pleads Not 
guilty. And now this iſſue was tried at bar, and upon evi 
dence it was proved, that all the clerks of the office have 
liberty to go into the treaſury and to view the records, and 
fo have the clerk of the Nif Prins for Middleſex, and his 
clerks, and all the philizers of this court, although they are 
not clerks of the office. And alſo that the records have 
been frequently amended after error brought ; and in 4 Car. 
in C. B. in the lord SaviPs cafe, it was reſolved, That a 
record may be amended before a recordatur entered upon 
the roll; and upon all this evidence the jury found for the 


dcfendant. 


Wheatly verſus Thomas. 


[N ejectment. On not guilty, a ſpecial verdi& found 
that George lord Cobham being ſeiſed in fee of the lands 


in queſtion 13 Jan. 1557. made his will and deviſed them 


to Anne for lite, remainder to William for life, remainder to 


the firſt fon of William, remainder to George for life, 


remainder to his firſt ſon, Fc. And having two daughters 
Eliz. and Katharine limits them to Elizabeth for life, re- 
mainder to Katharine for life, remainder to the heirs males 
of his brother Thomas, remainder to the heirs of the body 
of William, his eldeſt ſon; George dies 4 & 5 Ph. & Mar. 
Anne dies, George dies without iſſue; 77illiam hath iſſue, 
Henry and George; George hath iſſue William; William hath 
iſſue Pembroke ; William enters, Henry enters, Henry and 


George are attainted 1 Jac. In 3 Jar. an act is made re- 
citing 
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citing the attainder, and confirms it; and then follows a 
proviſo in theſe words, Provided, and be it enacted, That 
the manor of Cooling (the lands in queſtion) ſhall be and re- 
main, and be held and enjoyed to Duke Brook, and the heirs 
males of his body, remainder to Charles, remainder to Wil- 
liam Brook, and the heirs males of his body, remainder to 
ſuch eſtates- tail as are mentioned in the will of George the 
deviſor : Sir Wilkam the fon of George ) Fac. was reſtored ; 
Henry dies 13 Fac. Sir William ſurvives and hath daughters 
Pembroke, Hill, Margaret and Frances, Sir William the fa- 
ther of Henry dies, 39 Bl. Frances one of the daughters of 
Sir William demiſes to the plaintiff. 

Baldwin for the plaintiff, The point is upon the act 3 
Fac. which takes notice of the attainder of Henry and 
George, by which Frances hath good title as heir of the body 
of William, eldeſt ſon of George. 1/f, This clauſe is rela- 
tive to the will of George, juſt as if it had been particularly 
recited, and ſo is the conſtruction of relative clauſes in 
grants, 9 C. 30. a. 20 B. 3. Bro. Patents 31 and gi. ſo in 
acts of parliament, Pu. 1 30. Buckley verſus Thomas. + 

1. O. The words of this proviſo are imperfect, (viz.) 
and for default of fuch iſſue ſhall be for fuch eſtates in tail, 
and doth not mention the eſtates. g 

Anfw. In an act of parliament words ought to be taken 
according to common parlance, as in, Arbitrement, Ec. and 
fo held and enjoyed are ſufficient. 

2, Obj. At the time of this adt Henry was attainted of 
treaſon, and alive, and ſo no perſon in eſſe to take as heir 
of the body of William at that time. 

Anſw. By this act there are five eſtates-tail to be ſpent 
before the will of George is to take place, (viz.) of Duke, 
Charles, William, Caliſihenes, John; and then comes the 
will of George by this act, and there is no eſtate in that 
will to Henry in particular; and it is-ſufficient if the eſtate 
take effect when the particular eſtates are determined. t 
Co. 63. Archer's caſe. And though in ſtri& and legal ſenſe 
William had not an heir at that time, yet Henry dying be- 
fore the particular eſtate ſpent, the daughters ſhall take, 
and the daughters are heirs, as appears by the record ; for 
Henry died 17 Fac. Suppoſe theſe four daughters ſhould 
bring a Formedon by the aid of that act of 7 Fac. they 
ſhall mention Henry and George in the writ, becauſe that 
act purges the attainder. . 

a. The intent of an act of parliament ought to be ob- . 
ſerved in its expoſition, and that was here, that as long as 


there was any iffue of George in being, the land ſhould not 
E 2 revert 


130, 146. 
1 Keb. 361, 


388, 459, 


17, 748, 
9, 914. 


1 Sid. 213. 


P. 56. 


revert to the crowh, for they had a care that none of the 
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remairders ſhould be barred ; and heirs. here ſhall not be 
taken as in 4 conveyance, but in an equitable ſenſe, as 8 


Aſſiſes pl. 5. per Thorpe, 8 Co. the Prince's caſe. 


3. This act is guaſi an act of reſtitution, which is mate- 
ria favorabilis, Co. 3 Iaſt. 241. I agree if this act had 


limited immediately eſtates according to the will of George, 


it had been a doubt whether good; but here it is after five 
eltates-tai} ſpent. 

Jones for the defendant. This act of 7, Fac. hath no 
operation in this caſe, becauſe there is a proviſo in it, that 
it ſhall not extend to the lands forfeit for treaſon. 

2. Henry at the time of his attainder had two eſtates in 
him, (vi. ) one in poſſeſſion, and another in remainder; 
I agree that the relative words make the thing paſs as well 


as if they had been verbatim expreſſed; but here Henry can- 
not take as heir to William, which he muſt do, if he takes 


at ally {viz.) by purchaſe; and when a man takes by pur- 
chaſe, all the eſtate ought to be deſcribed, Hob. 31. and 34. 
Aſhenhurſ?"s caſe ; ſo in Foſter and Ramſey's caſe, a deviſe to 
the heir of his brother, who was an alien; he could not 


take. | 


Ob;ea. He is capable of taking. when the remainder falls. 
Anſw. There is no intent that there ſhould be any con- 
tingent remainder. Et adjournatur. | 


Wynne verſus Lloyd. 


| Error to reverſe a Common Recovery in Wales. 


Ant-@ 16. 


PON the. Scire faciar ad audiendum errores, the Sheriff 
returned ſeveral ter-tenants, who pleaded ſeveral 
pleas, the one that he is but tenant for years of the demiſe 


of one Owen, another that there are other ter-tenants of 


the land, (viz.) A. B. Cc. not named in the writ, judg- 


ment of the writ. A third, That the plaintiff had en- 


tered into part pending the writ : To theſe-pleas the plain- 
tiff demurred. | 

Allen for the plaintiff, That theſe pleas are none of 
them good, becauſe ſhould theſe be allowed, the plaintiff 
might be infinitely delayed. 

* Williams for the defendants, That theſe pleas are good, 
becauſe the ground of a Scire facias to the ter-tenants, is, 
that they may ſhew ſomething to maintain their poſſeſſion, 
and 


8 


cernir 
Mich. 
* Foſl 
lowed 
could 


S. 
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and they may either plead in bar or abatement, and they 
may demand oyer of the record, Dyer 521. a. and they 
may have a releaſe to plead, they may plead jointenancy, 
Hill. 42 Eliz. Cro. Eliz. 139. Holland verſus Danſey. See 
in the ſame book 129 Charnsck verſus Worſley, Cro, Fac, 

32. Bartholomew verſus Belfield. Then as to the plea of 

entry of the plaintiff pendant the writ, it is a good plea in 
abatement. 1. Becauſe the nature of a writ of error is 
not to bar the right of the land, but to the action; and it 
lies not but when the plaintiff is prejudiced, and here the 
plaintiff is not prejudiced ſo long as he continues in poſleſ- 
ſion, be his poſſeſſion right or wrong; ſo tor this reaſon the 
bail ſhall not reverſe a judgment given againſt the princi- 
pal, becauſe it is but a conſequential prejudice. - adh, The 
end of the writ of error is to have reſtitution, which he 
needs not, when he hath already entered; but here is a 
difference between poſſeſſion by act in law, and when by the 
act of the party. Bridgman 56. Lid verſus Bethil. 
2dly, As to the plea that he is but tenant for years, it is a 
good plea, for it is no more tban an aid prier of him of 
whoſe leaſe he holds. Owen 157. Carew verſus Warren. 
So the parol ſhall demur upon ſuch a Scire fac. for nonage, 
Cro. Fac. 392. Herbert verſus Binion. 

Object. It is in the diſcretion of the court to grant a 
Scire fac. in ſuch caſe to the ter-tenants, 

The court hath now awarded one, and the tenants now 
may have thoſe advantages as are incident thereunto; and 
there are many pleas which the ter-tenants may now plead, 
which after the reverſal of the judgment they cannot plead, 
as a releaſe of errors. 

The court was of opinion that the pleas are but frivolous, 
and awarded that they plead in chief. Vid. poſtea. 


Hurſt's Caſe. 


* 


NE Edward Hurſt an attorney of the town-court of wandamus, 
Canterbury being turned out by the commiſſioners Poſtea 94. 
within the late act for corporations, moved now for a Man- — £6 
damus, and though it was "ſuggeſted that it is a place con- 162. 
cerning the adminiſtration of juſtice, and a precedent ſhewn ! Keb. 349. 
Mich. 1651. in the caſe of an attorney in Southwark, yet 558. — 
Foſter and Wyndham denied it, but Twiſden and Mallet al- & P, 57. 


lowed it; ſo the court being divided in opinion no writ 
could be had. Poſt. 94. 
Southcot 


Executor. 
1 Sid. 88. 
a Keb. 344, 


Account. 
1 Danv. Abr. 


229. p. 27. 


234. p. 
1 Keb. 
395+ 


386. 


. 
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Southcot verſus. Rider. 


ACT againſt the defendant as his · receiver; The 
1 defendant pleaded that the 20/. in demand was deli- 
- */* vered to him by the plaintiff to pay over to ſuch (perſons as 
354 Sir George Monk, c. ſhould think fit, and that they did 
award that they ſhould deliver it over to one Hatchall, &c. 
abſq ; hic, that he was his receiver alter vel alio mods ; and 
verdict for the plaintiff, and judgment quod romputet; and 
before the auditors lie pleaded a ſpecial plea ; (wiz. ) The 
act of oblivion; and upon that the plaintiff demurred. , 

Jones for the plaintiff. It is not a good plen,” becauſe it 
ought to have been pleaded in bar to the action, and not 
before auditors, for otherwiſe ſuch ſuits will be endleſs. 

Polexfen for the defendant. Many things may be plead- 
ed in bar and in abatement too, 41 E. 4 31. 9 E. 4. 15. 
Bro. Accompt 43 and 48. Latch. Sg. Hopton verſus Offen, 
and payment to the plaintiff or a ſtranger is a plea in diſ- 
charge, and yet may be pleaded in bar, Raft Eutr. 16. 19 
H. 6. 5. and this is à proper dea in diſcharge, for otherwiſe 
it would be infinite. Ihe court feemed that the plen was 
well enough, but the defendant pleads iſl as to the time, 
and when the plaintiff charges him as receiver from ſuch a 
time to ſuch a time, he muſt anſwer that preciſely ; and 
for that cauſe judgment was given for the plaintiff. 


| Hole Executor of &c. apuinſt Bradford, 
E of R. 


EBT upon the ſtatute of minifters for fifths againſt 
an executor. The defendant pleads Ni! debet, and 
verdi& for the plaintiff. Stroud moved for the defendant, 
that this action ſhall not charge the executor, it not being a 
duty in the teſtator. But, by the court, the executor is 
Thargeable, becauſe it was a duty in the teſtator; but eſ- 
cape lies not againſt the executor, becauſe the action is 
founded ex delio ; but it lies upon the ſtatute of 2 Ed. 6. 
* for tithes; and judgment was given for the plaintiff by 
the whole court. 8 N "= 


Baker 


er 
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Baker verſus Berisford. Covenant. 
Trin. 1657. Rot. 1902. 


HE plaintiff declares, that Abraham Baker was ſeiſed Cuſtom. 
T in fee of copyhold land in Weſtham in the county of 2 b. b. Abr- 
Eſſex, and alledgeth a cuſtom in the ſaid manor of H- ; Danv. Abr. 
ham, that the wife ſhall be endowed of the moiety of all 367. p. 6. 
ſuch copyhold lands as her huſband was ſeiſed of, and that | —w vg 
Abraham died having a wife named Mary, who had a mui- 2 Sid. 1, 9. 
ety of the ſaid land afſigned her for her dower, and that ' 1 
Jalm his ſon had the other moiety, and that Mary and Joùn — $38, <a 
joined in a leaſe for years to the defendant, rendering 100/. 
per annum (viz.) 50l. to Mary, and gol. to Fohn, and that 
Join dies, and the plaintiff as his widow demands 25/. 
And on Nil debet, and verdict for the plaintiff, 
. Fones moved in arceſt of judgment, That the breach is 
not according to the cuſtom, becauſe the wife is but to 
have a moiety, but here ſhe claims a moiety of a moiety, 
and a cuſtom ought to be purſued ſtrictly; but by the court it 
is direQly within the cuſtom, and adjudged for the plaintiff. . 


Billing's Caſc. 


ILLING. was committed to the Marſhalſea for divers Charge. 
miſdemeanors, and he being in priſon for the ſaid of- 1 Keb. 393- 

fences was charged with aQions, and judgments obtained 

againſt him; and the court was moved he might be dif- 


charged of thoſe actior-; and reſolved by the court, When 


a man is in priſon for criminal matters he is not chargeable 
with a civil action without leave of the court; but if he 
happen to be charged, fieri non debuit, ſed factum valet, but 
they ought to have moved the court firſt ; but now once 
charged he cannot be diſcharged. | 


* Dove verſus Darkin. Zjectment. 3 


UDGMENT was given againſt the defendant, and he prox. 
brings a writ of error, and aſſigns for error, that the 1 Lev. 80. 

plaintiff was dead at the time of the judgment given. The g _ 165 

plaintiff's entry is, That the aforeſaid plaintiff by A. B. 378, 413. 


his attorney venit & dicit, that he is in life, and iſſue there- 


upon, and found for the plaintiff in the writ of error that he 


was dead; and Serjeant Maynard moved that the juigment 


might be reverſed, Allen 
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. 3 H. 6. 1. Allen contra, Becauſe there ought to have been a Scire 
a. plac. 4 fac. againſt the executors of the party dead. 
Wild. There is neither executor nor adminiſtrator. 
Wyndham Juſtice. It is well enough, and a precedent 
comes near it, RaſtaPs Entries, Tit. Brief in Mort. pl. 1. 
Fil. 108. And it was adjourned. Poſt. 


| Wiſeman verſus Cotton. Hill. 13 Car. 2. 


Rot. 476. 5 
e 1 
Cuſtors. HE plaintiff counts, That whereas there was a diſ- 
Poſtea 76. courſe concerning the manor of Farninghem, and the 


z Dany. Abr. plaintiff affirmed that it was deviſable by the cuſtom of 
i Lev. 9 FMKent, in conſideration that the plaintiff would give the de- 
1 Sid. 17) fendant 55. the defendant aſſumed to give the plaintiff 405. 
if it were not deviſable, and avers that it is not deviſable. 
1 Keb. 288, The defendant pleads that it is deviſable by cuſtom ; and 
37%, 49» 595+ upon that a ſpecial verdit, That by act of parliament 
2 E. 6. the lands of Sir Henry Iſles amongſt others ſhould 
be from henceforth to all intents, conſtructions and pur- 
poſes as lands at the common law : They find that lands 
in gavelkind are deviſable; and if the act of parliament 
takes away the other collateral qualities, as well as the 
partibility, was the ſole queſtion. 
Jones for the plaintiff. ' By this ad all qualities of ga- 
velkind are taken away. 
Wirnington for the defendant, Deviſable or not, is not 
an eſſential quality of gavelkind. Lambert's Perambulation 
584, 585. Spelmar's Gloſſary, Gavelkind 412. 1 Inft. 140. 
Lambert 25 and 26. As for ather particular cuſtoms they 
Pp. 60. ought to be“ ſpecially alledged, as dower of a moiety, 2 
E. 4. 18.6. 5 E. 4. 8. but gavelkind ought not; but the 
court takes notice thereof, Cro. Car. 561. Launder verſus 
Brook, and Davies 50. Adjournatur. But the court inclined 
that the act had not deſtroyed this quality. Poſt. | 


Mould verſus Wallis. Covenant. 


en HE plaintiff declares upon an indenture of appren- 
2 Lev. 81. ticeſhip. The defendant pleads, That at the time 
5 — — of the entering into the ſaid indenture he was an infant. 
469, 513, The plaintiff replies, That by the cuſtom of the city of 

Londen, if one under age binds himſelf an apprentice, that 


it ſhall be good againſt kim, The defendant demurs, 
' Tons 
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Jenes for the defendant. It is a departure. 1 [nft. 304. ; 


2. If H. intitle himſelf in his former plea by the common 
law, in his ſecond plea he ſhall not enable himſelf by a cuſ- 
tom, but ſhould have pleaded it at firſt; ſo is Keilw. 75. 
5. the abbot of Bokefaſ?'s caſe. | 
Howel for the plaintiff. The caſe in 21 H. 7. pl. 29. is 
otherwiſe, where in aſſze the defendant pleads feoffinent 
of a ſtranger : The plaintiff replies, "That the feoffor was 
arr infant; The defendant rejoins, That there was a cuſ- 
tom that he might make a feoffment at fifteen ; and reſolved 
no departure : *Tis true, 37 H. 6. 5. there was a departure, 


ent 


iſe becauſe he began with a, general cuſtom, and concluded 
he with a particular one; and this ſeems: to be good by Cro, 
of Car. 642. Walken verſus Nicholſon; but no judgment is 
le- there given. 

0s. Wyndham Juſtice. It is not any departure from the title, 
le. but only a plea to the diſability. 

nd Twiſden Juſtice. Hutt. 63. TFennings verſus Pitman, 
nt ſeems to make it a departure, Cro. Car. 179. Guilbert 
id verſus Fletcher. The aQtion here is founded upon the co- 
= venant, and he doth not come in the replication and main- 
ds tain his action, but anſwers to the diſability, and ſo no 
nt departure. 


Fones. The book of 21 H. 7. 17. is contrary to Telv. 
14. Adjournatur. Vide Godb. Rep. 122. the ſame caſe pl. 
143. Moor 135. pl. 280. Stanton's caſe, ante, Granger 


verſus Hembrough. 
ot | 
p * Lawſon verſus Witherington. „P. 61. 
1 EBT upon an obligation conditioned to pay 1000. Condition. 
a upon the tenth day of January, upon three months 3 Paas Ab. 
# warning. The defendant pleads that the plaintiff had not EG 


given three months warning. The plaintiff demurs. - 1 Keb. 380, 
Weſtin for the plaintiff. I conceive three months warn- 5. 

ing ſhall be taken upon any tenth day of Fanuary after three 

months warning given by the plaintiff, and if it ſhall be 

ſo taken, then the defendant's plea is but in abatement of 

the writ, and ſo he pleading in bar, it is naught. Cre. 


. Eliz. 202. Iſbam and Paget verſus Hitchcock. 

 Tiwiſden Juſtice. Pleading in bar when it is in abate- 
G ment, 1s not good. 

; Wyndham Juſtice. Although it had been to pay on the 


tenth of January after the date of the obligation, upon 


three months warning by the obligee, though the obligee 
omit 


Term. Mich. 14 Car. 2. B. R. 


emit the warning, yet the money ſhall not be loſt; and ſo 
it it bath been reſolved in the time of Roll Chief Jouſtice, 
and the other ſhall be bound to pay it at any three months 
warning. Adjournatur. . 


Saunders verſus Edwards, 


a1 
Caſe. N an action on the caſe, the nlaintif counts that he iö a 
ug _ clerk of the inrolment office, and that the defendant 
1 Sid. 95. Crimen feloniee ei impaſuit, by which he bad like to have 
1 Keb - 389. {oſt his office. The — pleads, That as to the im- 
poſition of felony, otherwiſe than by ſpeaking of ſcanda · 
lous words, not (guilty; and as to the ſpeaking of the 
words, non infra duos annos. The plaintiff demurs. 
Mil for the plaintiff, This is not within the ſtatute of 
limitations, no more than ſlander of title, 

Fones for the defendant, The impoßtion of felony it is 
aCtionable. by it ſelf, and then the other words are withia 
the ſtatute. 

Wild. Crimen fehnice 7meponere cannot be by — 

alone, but by ſome ad, as carrying him before a Juſtice: of 
peace, Cc. 
. Twiſfden Juſtice. If the words are actionable at firſt, 
then the damages after do not give cauſe of aQion ; and 
the firſt plea is 2 full bar, and the otber fruitleſs, and of 
that opinion was the whole court; and ſo judgment for the 
defendant, niſi, Oc. 


P. 6 z N James Norfolk verſus Aylmer. 


Sheriff's Bond, DF upon an abligation, conditioned that whereas 

* Smith was committed to the Serjeant at arms by the 

e 391. Houſe of Commons, if the ſaid S ſhall be a true pri- 
ſoner, and pay all fees due, c. that then, c. The de- 
ſendant pleads the ſtatute of 23 H. 6. The plaintiff de- 
murs. 

Powys for the plaintiff. A ſerjeant at arms is not within 
that ſtatute, for it begins with keepers of gaols, and a ſer- 
jeant at arms is above ſuch a one, according to the rule 
given 2 Co. 46. and the office of ſerjeant at arms is pro- 
perly to attend the houſe, and not to be a keeper of pri- 
ſoners. It is true, that Cro. Eliz. 66. Bracebridge's caſe 
is, That the Marſhal of the King's Bench is without queſ- 
tion within that ſtatute. Serjeant at arms within the 

marches 


> 9» Ef OO mn  <h- 
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marches of Wales is out of this ſtatute. Cro. Car. 3og. 
Jolus verſus Stratford. | 

Levinz for the detendant. This obligation is void by 
23 H. 6. for it is within the words of the ſtatute, which 
are keepers of priſons, or other the officers aforeſaid. Crs. 
Elz. 108. Truſſel verſus Aſton. And as to the objection 
that a ſerjeant at arms is above a ſheriff, I deny it, and here 
this ſtatute ought to be taken according to equity, as ſome- 
times penal ſtatutes are, Trin. g H. 6. 19. pl. 13. Debt by 
the mayor of the ſtaple, Plow. 35. Debt againſt the keeper 
of Ludgate, Dyer 32 . Debt againſt the marſhal. 245, 
This condition is void at the common law. I/, It reſtrains 
trade and livelihood, 2 H. 5. 5. and Owen 143. 2dh, 
That he ſhall pay all fees due, Gr. until he ſhall bedifcharged 
by the Houſe of Commons, which may never be, becauſe 
they may be diſſolved, &c. 3dly, It is an obligation to pay 
fees before they are due, which is extortion. Co. 2 Inſt. 
210. Hut. Rep. 52. Et adjournatur. | 


Davies verfus Jones, 


R words of a Broker, ſpeaking of his profeſſion, He Words. 
A is a chrating knave, he hath cheated me with braſs monoy. 1 Feb. 39% 
After verdi& Penderten moved in arreſt of judgment, and 
cited Hutt. 13. Gitting verſus Redſeam's caſe z but reſolved 
by the court, That to call a tradeſman à cheat, an action 
will die if he ſpeaks of his profeſſion ; but to ſpeak it gene- 
rally it will not; and adjudged for the plaintiff. 


* Littleboy verſus Wright. Error, Marſpalſen. » p, 63. 


A CTION upon the cafe for words (vis) You are Juriſdidtion. 
£ A a whore, &c. per quad ſhe hath loft her marriage, and 2 Danv. Abr. 
verdict for the plaintiff and judgment; and now ſerjeant 37%, 5 
Maynard aſſigns for error, That it doth not appear that the | Sid. 85, 98. 
cauſe of action, ( viz.) That the Joſs of marriage was with- 1 Keb. 328. 
in the juriſdiction of the court, and the other words are 

not actionable, and for this cauſe judgment was reverſed. 


Vide Cre. Car. 570. Ireland verſus Blackwel, contra. 


Term. 


6 of 64. 


Diſconti 
nuance. 


® P. 65. 


Covenant. 

1 Lev, 88. 
1 Keb. 424, 
426. 


Term. Hill. 14 Car. 2. B. R. 


Sir Robert Foſter, Chief Juſtice. 

Sir Jobn Mallet, 

Sir Thomas Twiſden, Juſtices. 
Sir Wadbam Wyndham, 


Memorandum, The laſt vacation John Hern Secondary died, 
and Thomas Jebel of Eſſex ſucceeded him. 


Palmer verſes Richard. 


EPLEVIN. The defendant makes conuſance to 4. 
That one Knight was ſeiſed in fee of the place in 


which, Sc. and granted a rent-charge to f. and ſo makes 


conuſance for ten years rent. 'The- plaintiff replies in bar, 
that Knight was not ſeiſed in fee, and the defendant demurs. 
And ſerjeant Wild moved for the plaintiff to amend his 
plea, becauſe it doth not appear by the whole record that 
Knight is dead; and then, though Knight be not ſeiſed in 
fee, yet it he be alive the grant ſhall be good during his 


life. 


Twiſden. If Knight were alive at the time of the diſtreſs, 
the defendant ought to juſtify ; for if. tenant for life grant 
a rent, if the grantee diſtrain, and aſter tenant for life dies, 
he ought not to make avowry nor conuſance, but to juſtify, 
becauſe the taking was lawful. In this caſe the record 
being entered, Read for the plaintiff came too late to have 
it amended ; but then Wild moved to have leave to diſcon- 
tinue, and it was granted. 


Eliot verſus Blake. 


N covenant, The plaintiff declares upon an indenture 
dated 7 Sept. 1657. whereby the defendant covenants, 
that he one T. V. would deliver to the plaintiff ſo many 
maunds of ſalt-peter at ſuch a rate before the 20th of 
Odftober 


9 
x 
ww 
| 
3 
4 
K 


Term. Hill. 14 & 15 Car. 2. B. R. 


OAtber enſuing, the plaintiff paying ſo much a maund, and 
to the performance thereof the defendant binds himſelf in 
£00). The defendant demands Oyer of the deed, and by 
the ſame it appears, that between the ſame covenant and 
the obligation, there is a proviſo, That it the defendant 
ſhould between that and the ſaid 207A of Ofober be diſa- 
bled by the ſea, Ec. to deliver the ſaid ſalt-peter, then the 
deed ſhould be void. The defendant pleads, That he with- 
in the time aforeſaid had prepared one thouſand maunds of 
falt-peter, and that the boat wherein it was put was caſt 
away, and ſo he was diſabled. The plaintiff replies, that 
the defendant had ſufficient ſalt-peter over and above what 
was caſt away; and iſſue thereupon, and found for the 
plaintiff, and damages 300l. And Allen for the defendant 
moved in arreſt of judgment, That there is a variance be- 
tween the deed and the declaration, for in the declaration 
the proviſo is omittcd, 

Jones for the plaintiff. 1½, The action is brought upon 
the covenant, and not upon the penalty, and the reciting of 
the penalty is but ſurpluſage. 2dly, The declaration is ſuf- 
ficient without recital of the proviſo, according to Ughtred's 
caſe, and the defendant ought to plead the proviſo; and of 
this opinion was the whole court; and judgment was there- 
upon given for the plaintiff. 


The King verſus Giſlifer. 


HE churchwardens and overſeers of a pariſh in the Apprentice. 
county of Derby place a child, which was the baſtard 1 


child of one Mary Newton with the defendant, according tween the pa- 


to the ſtatute of 43 Eliz. c. 2, and do appoint the defen- riſh of Heston 
dant to receive the ſaid child; the defendant appeals to the | me — 1 


ſeſſions, and there the juſtices make an order, that the de- B. K The 


(ai 18 ice: nell ion 
fendant ſhall take the ſaid child as his apprentice; and now 3 _ 


the defendant brought his Certiorari and femoved the ſaid Defendant was 
order into this court. compellable to 

Allen moved to quaſh the ſaid order; and ſome ex- * Þ 66. 
ceptions he took to the form of it, (viz.) 1ſt, It doth not le an Ap- 
appear that this child was a poor child. 2dly, Nor in prentice, by 


what trade he ſhall be an apprentice. But to theſe excep- _—_— * 8 


tions the court anſwered; 1ſf, That it ſhall come on the juice laid, 
That if by any 
means he could, he'd conſtrue the ſtat. to compel the party, becauſe it was ſoadvantageous 
a thing to the common-wealth. But the bufineſs was referred to the juſtices ofafliſe,who or- 
dered that Steers ſhould take an apprentice, and for diſobeying this order, an attachment 


was granted, 
other 


Vie. 


P. 67. 
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other part that ſhe is not a child within the ſtatute. And 
2dly, Huſbandry is intended by that ſtatute, and fo ſhall be- 
ee to be meant in the order until the contrary do 
appear. But the main queſtion upon the order was, Whe- 
ther the defendant within this ſtatute may be compelled to 
take an apprentice. And Allen moved that he could not. 
1/7, By this ſtatute the churchwardens and overſeers may 


bind out fuch an apprentice as well out of the pariſh as 


within it, and then it ſhall be inconvenient that ſtrangers 
ſhall be compelled in this caſe. 24d/y, The words of the 
act are, That it ſball be binding to the apprentice, as if he or 

had been bound themſelves by indenture; ſo that the intent 
of the a@ was, That the apprentice chiefly ſhould be bound, 
and not be chargeable again to the pariſh, and not the party 
who may be but tenant at will. 3dly, This act extends 
over all England into corporations, London, &c. And if 
any one ſhall be compelled to take an apprentice, an alder- 
man or any other perſon of quality may be charged to take 
ſuch an apprentice. 

Bigland contra. That it hath been the received opinion 
ſo amongſt the judges from time to time. And at length 
fer Fofler, Mallet and Wyndham the order is good; but 
Twiſden contra. And Wyndham ſaid the judges of Serjeants 
Inn in Chancery-lane were divided in this caſe. And Twi/- 
den ſaid that the judges in Fleet-ſireet were of his opinion; 
and thereupon it was ordered, that the order ſhould be con - 
firmed; and that the law might come in debate, an infor- 
mation ſhould be exhibited againſt the defendant for got 


perfarming thereof. 
Braham verſus Aſpinal, C. B. Error. 


1 debt upon an obligation, conditioned to pay money at 
the houſe of one Jarrow in Mood ſireet magna, Londen. 
The defendant pleads, that he paid the money at the ſaid 
houſe in Moadſtreet, but names no pariſh, and upon that a 


Venire fac. iſſues to the pariſh of St. Michael Mood ſſreet, 


and found for the plaintiff, and judgment; and the defen- 
dant brings a writ of error, and after the record certified, 
* alledges diminution in the Fenire fac. and upon the return 
thereof it appears to be as before, and the now plaintiff aſ- 
ſigns this for error, for that the pariſh of St. Michael is not 
named in any part of the record. 

' Twiſden. The words of the ſtatute of 21 Fac. cap. 13. 


are by reaſon the viſne is ſued out of more places or of 
fewer 
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fewer places than it ought to be, ſo as one place be right 
named, are to be intended when ſome of the places are 
named in the record : And therefore if an action is laid in 

D. and a Venire fac. iſſues de 154 Comitatus ; there al- 
though the Venire fac. be awarded to more places, yet it is 
not good, becauſe the body of the county was not named 
before in the record; and it was adjourned: But after- 
wards it was ruled good being after verdi&, becauſe it ſhall 
be intended St. Michael is in Great Moodſtreet; and judg- 
ment-was affirmed. 


The King verſus Hardy. 


NDICTMENT of a forcible entry, for entering into a Indiftment. 
copyhold, and that the defendant ejecit & diſſeiſtvit the — 8 
party: And Powis moved to quaſh it, becauſe it ought not 

to be diſſeiſtvit upon 21 Fac. cap. 15. and ſo is Coke 4 Inft. 

176. in the margent; and for this cauſe the indictment 

Was quaſhed. 


Stonehouſe verſus Bodvil, 


1 plaintiff declares upon an Indibitatus afſumpſit for Aſumpft. 
phyſick, wares and commodities provided and deli- Panv. Abr. 
vered for the daughter of the defendant at his requeſt ; 1'Keb: 439% 
after Non aſſumpſit, and verdict for the plaintiff, Williams 88 
moved in arreſt of judgment, becauſe it is a collateral pro- 

miſe, and ſo no debt, and conſequently the plaintiff ought 

to have declared ſpecially : But the whole court reſolved 

it well enough. For that, 1/f, It is for wares provided and 

delivered (for ) not (to) the daughter of the defendant, and 

ſo after a verdiC it ſhall be intended delivered to the defen · 

dant for the daughter. 2d/y, An action of debt will lie for 

this; as if the father deſire one to find phyſick for his 
daughter, debt lies againſt the father, and ſo Indebiiatus 
aſſumpſit; and judgment was given for the plaintiff, 


* Sir Edward Bathurſt verſus Cox. Mich. 14 Car. 2. + P. 68. 
Rot. 783. 


EBT for 40s. impoſed as a fine upon the defendant Contempt. 
at a court leet of the plaintiff 's, for a contempt 2 Danv. Ab. 
there committed ; the contempt was, T hat he put on his hat * — 
in the court, and upon the ſteward's admoniſhing = ot 465. 
uch 


Mandamus. 
Antea 31. 

1 Lev. 23. 

1 Sid. 71. 

1 Keb. 2, 50, 
61, C8, 79. 
131, 150. 
234, 458. 
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ſuch his doing, he anſwered, I do not ualue what you can do. 
And adjudged for the plaintiff. 


Vernon verſus Alſop. 


* plaintiff declares upon a bond of 14. The de- 
fendant demands Oyer of the condition, which is, 
That if the defendant pay 2s. a week till 1 4/. be paid, and 
upon default of payment the obligation ſhall be void. The 
defendant pleads, That the 17th of October ſuch a year he 
made default of payment; judgment / adio. The plain- 
tiff demurs, and adjudged for the plaintiff, becauſe the 
condition is ſenſeleſs, and then the obligation is in force 
and ſingle. c 


If H. be convicted upon verdi& upon an information or 
indiament, his fine ought io be ſet in open court, and not 
privately in the judge's chamber, 


Dr. Widdrington's Caſe. 


OCTOR Widdringten having formerly brought his 
| Mandanius to be reſtored to his fellowſhip in Chriſt- 
College Cambridge, and upon that the maſter, Dr. Cudworth, 
and the fellows made a return which ſeemed to the court 
ſufficient, and thereupon he could not obtain a writ of reſti- 
tution; but he finding that the return was very falſe, 
brought his action upon the caſe, and thereupon a reference 
was procured to certain commiſſioners, (viz. The biſhop 
of London, the lord chamberlain, and ſome of the judges ; 
and upon hearing the whole buſineſs Dr. Widdrington was 
cleared, and awarded to be reſtored: And now he moved 
by Allen, That in regard the return was ſcandalous, and 
might hereaſter tend “ to his diſparagement, and ſince the 
other ſide were willing that all things before paſt might be 
buried in oblivion, the ſaid return might be taken off the 
file, which he ſaid might be, ſince all parties concerned 
were conſenting thereunto. But the court did ſomewhat 
doubt of that, they not knowing any precedent ſor the with- 
drawing any record of the court: but they made a rule, 
that the record ſhould be daſhed through in the nature of a 
cancellation; and with that Allen was content. 


Townſend”: 
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Townſend's Caſe, 


” 


Ap OWNSEND, having ſerved as an apprentice for feven 1. 4,mue. 
years, in Oxford, with a tailor, his maſter refuſed to 1 Lev. 91. 
make him free; and ſerjeant Holloway moved to have a ay des 
Mandamus to he directed to the mayor and others to make — — 
him free; and though at firſt it was doubted whether ſuch 

a writ would lie any more than for one who had ſeven 

ſtudied the law to be called to the bar, yet it was at laſt 

agreed, becauſe it differed from the caſe of the barriſter ; for 

in the laſt caſe there is no perſon to whom the writ ſhould 

be directed; but here the mayor and corporation are to be 
commanded -to do it; and if this writ would not lie, it 

would be a great diſcouragement to trade; and a precedent 

was ſhewn, Paſch. 18 Car. in Norwich, of a Mandamus 


granted by Bramſtone. Vide paſtea. 
Manſer verſus Shelley. 


＋ E plaintiff obtained a judgment in debt, and re- Reroea tien. 
ceived the money, and made a letter of attorney to 1 Salk. 87. 
another that he might acknowledge ſatisfaction; and aſter- 

wards, and before ſatisfaction acknowledged, revokes his 
warrant: And Allen moved that the attorney might pro- 

ceed, and that the court might ſave him harmleſs ; and 

the court gave rule, that no proceeding ſhould be upon the 
judgment without motion firſt made in court for it. Vida 

Latch fol. 8, 


* Wynne ver/us Lloyd. p. o. 


THX dilatory pleas being now over- ruled, the plaintiff e. 
in the writ of error aſſigned errors, which were now Antea 16; 5s. 
argued. . Poſtea 956, 
Finch ſolicitor general for the plaintiff. Here is a reco- has, Abr. 
very againſt the vouchee, who appears by attorney, and 49. p. 7. 
there is no warrant of attorney; And 1/f, All recoveries 3 * 
are erroneous if the party does not appear either in perſon . 
or by attorney, and here is no good warrant, berauſe the 368, 459, 717 
commiſſion to take a warrant of attorney iſſues before the 1 
ſummons ad Warrant ixandum, which is, 1, Contrary to 
the nature of a warrant of attorney to be given before plea 
pleaded; and a general warrant of attorney is not good. 
2dly, It is coptrary to the words of the commiſſion, which 
- F ſays, 


p. 71. 
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ſays, that a writ of ſummons now dependeth. Co. Fas. 
fel. 11. Arundel verſus Arundel. | 

2. The caption of the warrant of attorney is naught, 
becauſe before the commiſſion. 3. This ſhall not be ſup- 
plied by an intendment, that there was another dedimws, 


and that this cannot be right, becauſe, 1. The writ of 7 
error commands to ſend up the record cum omnibus ea tan- fine 
genti bus. 1 a fit 

2. Tis a Dedimus between the ſame parties. and 
Object. Cro. Eliz. Jonſon and Pavie's caſe was objected. wi 


Anſw. There is nothing there could falſify that intend- 
ment; but here are ſtrong preſumptions to the contrary ; 
ſo is Cre. ac. 392. Herbert and Biniow's caſes | 

Williams contra. Here is a good record in a common 
recovery, and the errors alledged are only in the way, and 
proceedings thereunto. . Theſe errors are repugnant to 
the record of the recovery it ſelf, and not aſſignable, no 
more than that there was no fuch perſon as the judge be- 
fore whom the recovery was had. Mich. 38 and 39 Eliz. 
Cro. Eliz. 531. Hobert's caſe. Telv. 33. Arundel verſus 
Arundel. Then as io the errors themſelves, here are all the 
neceſlary parts of a recovery. As to the firſt, of a Dati- 
mus being before the warant of attorney, theſe things are 


to be conſidered. 1. The nature of a Dedimus, that it is rol 
not any part of the 'recovery. 2. Admit it to be a part, defenc 
yet it is no ſubſtantial part, and ſo helped by the ſtatute. TRI 
The common practice. 4. The judgments in thefe plead 
aſes. 5. The courſe in North-Wales. 6. The 'warrant guilty 
Here upon the roll. As * to the firfl, At common law a arreſt 
fine or recovery could not have been levied by Dedimut, 6.99 
for the ſtatute of Carliſle 15 E. 2. gave firſt the Dedimuz ; —__ 
but that ſtatute is only directory, and at the diſcretion of Ray 
the court; and 5 Co. 38. a. Tey's caſe, and 40. Dormer's ply a1 
caſe, Where the parts of a fine are reckoned up, a Dedithmu: fo + 
Poteflatem is no part thereof; and this objection had been El. 2 
pertinent to have ſtopped the judgment, but now factun misſea 
valet, as Tey's caſe was. As to the. ſecond, It is helped by charge 
the ſtatute of 27 Ez. cap. 9. as a Venire fac. wanting, or 2 4 
as Norris's eaſe cited in Gage's caſe, 5 Co. 45. ö. As tothe Ee 
third, It is the conſtant practioe. As to the fourth, Reco- res hop 
veries have always been conftrued favourably for the up- 5 4 
holding of them, and therefore a common recovery may be a 15 
of an advowſon, 5 Co. 40. Dormer's caſe; and yet a writ — 
of entry will not lie thereof, 4 E. 3. 162. So it ſhall bind wo " 
* 


an infant, Cro. Car. 224. Newport's caſe, and variance in # 
fine hurts not, Cro. Jar. 77. Earl of Bedford's caſe. And 
a like 


Mes vi 
Brian 7 
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a like error in a fine alledged, and allowed well enough, 
Cre. Elz. 275. Argenton and Weſtover. As to the fifth, It 
is the conſtant courſe in North# ales to take nes before 
Dedimus. As to the fixth, Here is a good warrant upon 
the record, 

Twiſden Juſtice, There is a great difference -between a 
foe and a recovery; for a Dedimus Poteſtatem is not part of 
a fine, but a warrant of attorney is part of the recovery 
and it was adjourned. Poſt. 


William Baily ver/us Thomas Birtles and Katherine 
Ux. ejus, Execuirix of Richard Baily. 


N an action upon the caſe, the plaintiff deelares, That Cafe. 

he the 2674 of Of. 12 Car. 2. was poſſeſſed of a cow * Keb. 273, 
of the value of 4/. 107. and being ſo poſſeſſed 23 Nev. in “s. 

the twelfth year he did deliver the ſaid cow to the ſaid 

Richard in his lifetime, to keep the fame in his paſture 

ſafely for the uſe of the ſaid William, to the ſaid William to 

be redelivered when Richard ſhould be requeſted ; which 
cow the ſaid Richaf afterwards, (viz.) the ſaid 23d of 
November did ſell and deliver to one William Modard for 
4. 35. 4d. and the ſaid monies did convert and diſpoſe to his 
own uſe ; and that the ſaid Richard in his life-time, nor the 
defendant after his death dum ſola, nor the defendants after 
marriage did not pay the “ 4/. 3s. 4d. The defendants # Pp. 72. 
plead that their teſtator was not guilty; the jury find him 
guilty ad dumnum 40. 3s. 4d. and 535. 4d. for coſts; and in 
arreſt of judgment it was moved by Bigland, becauſe this 
is a tort for which the executor is not liable to anſwer, but 
moritur cum perſona. 
Raymond tor the plaintiff, I agree that things which im- 
ply a wrong in themſelves, as actio perſonalis moritur cum per- 
ona, as the wrongful taking of the profits of the land, Cre. 
Eliz. 206. Tosley verſus Wyndham : ſo of an eſcape or any 
misfeaſance: but for non-feafance the executors ſhall be 
chargeable ; as for not payment of money levied upon a Fieri 
facias, as Cro. Car. 539. Dickenſon verſus Gilford, this very guit in the Ec- 
difference agreed; for non-feaſance ſhall never be vi A ar- cleſiaſtical 
mis, nor contra pacem, 9 Co. 50. b. Count de Salop's caſe; for —— 
this reaſon an action hes againſt the executor upon 2 E. 6. for — 
tithes : So this teren, anten fol. 5 7. Hole againſt the execu- paid by the 
tors of Bradford for fifths due to the widow of a ſequeſtered ra op Bagg 
perſon. But notwithſtanding this the court ſaid it was a 48. p. 
tort, and that the etecutor ought not to be charged with it. Pulbecks Tit, 
Mes vide Savile Rep. 40. difference priſe, 3 Leon. 241. Sir fel. G. ce 
Brian Tuck's caſe. F 2 Term. 


9 P. 73. 


Caſe. 

Antea 38. 
Read verſus 
Grapler. 


Executien, 
3 Danv. Ab, 
5. P. a2. 
2 Sid. 125, 
1 Sid. 107. 
1 Lev. 95. 
+ Keb. 453, 


8, 482 
4065 "my 


P. 7+ 


* 
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Nerdbam an Attorney of this court prayed for the 


filing of a Scire facias, which was ſued forth five 
terms ago againſt the bail, and two MWicbils re- 
turned upon the ſame, and he had neglected the 
filing of it; but the court would not grant it. 


Fitch verſus Vinor, 


FN an ation upon the caſe, the plaintiff at the Nig 


Prius was nonſuit, becauſe the Nift Prius roll is, That 
the plaintiff was in ſuch a benefice in the year 1662. 


whereas the plea roll is 1626. and fo the plaintiff is deſti- 


tute of his proof; and now Wild ſetjeant moved to et 


aſide the nonſuit according to Week's caſe, Cro. Car. 203 


gnd it was adjourned. 
Turnor verſus F elgate, 
Intr. Trin. 1656. Rot. 130. 


HE caſe was thus, Felgate recovered againſt Mole, and 
Turner was his bail; Felgate obtained execution againſt 
Turnor, and his goods were levied; and thereupon Nene 
moved the court, for that there was ſome miſcarriage in the 
proceedings againſt him in obtaining that execution, be- 
cauſe there was no Ca. ſa. ſued out againſt Mole, that the 
matter might be referred to Mr. Hern the ſecondary ; and 
upon his examination he found the proceſs unduly , ſued 
forth, and ſo the execution was ſuperſeded againſt Turmr, 
and a vacate made of it; and then Turnor brings treſpals 
againſt Felgate for taking his goods, and upon debate upon 
a ſpecial verdi& the plaintiff had judgment, and recovered 
damages for his goods taken; and now Turnor “ brings 
Scire faciat to have reſtitution for his goods taken upon the 
aforeſaid erroneous execution, and for which he had al- 
ready recovered damages in an action of treſpaſs; and 
1 upon 


Term. Paſch. 15 Car. 2. B. R. 
upon motion made by Felgate the Scire facias was ſuper» 


bs ſeded as being a very unreaſonable thing for Turnor to 4 
have double ſatisfaQion, | 

the The King ver/us Wright. 

five 

re- NFORMATION of perjury ſet forth, that Sir John perjury. 

the Lee brought treſpaſs in C. B. for cutting of trees againſt 1 Sid. 148. 


Garward, and that the defendant there pleaded Not guilty ; * eb. 531. 
and upon the trial there the defendant ſwore that the ſaid 
William Garward ultimo Funii 12 Car. 2. did cut ſixty trees 
of the value of Bol. ubi revers he did not cut ſixty trees of 
the valve of 8o/l. and verdiQ againſt the defendant. 
Allen moved in arreſt of judgment. 1. In recital of the 
action brought in C. B. and the iſſue joined, it is ſaid that 
it was awarded, Quad venire faceret hic quodecim, which is 
in B. R. and fo the trial was coram non Fudice, and then ro 


A perjury can be committed. Yelv. 111. Pain's caſe, 3 Inft. 
166. 

662. 2. It is ſaid, that in that action Jurata ponitur in reſ- 

deſti- peflum coram Domino Rege, ſo an action is begun in C. B. 

>) ſet and tried in B. R. and it is not after a verdict, for there is 

205 no mention of a yerdict to be in that action of treſpaſs, 


and ſo not helped by any ſtatute; and for this cauſe it was 
ſaid until, c. But afterwards the exceptions were over- 
ruled, and judgment againſt Wright to ſtand on the pillory, 


and be fined 201. 

101 The Earl of Stamford verſus Gordal. 
4 1 moved that the defendant might put in gail. 
ay ' good bail to the plaintiff's aQion; for although the ! Danv. Abr. 
he. action is but for words, yet the ſame being ſpoke againſt 3 = 
** an earl, the court may compel ſpecial bail; and it was 1 Mod. 16. 
* granted, nf. | 

ſued N . . 
po ate; Juſtice Twiſden declared, That there is a rule 
ſpak made among the jydges, when any one prays a Certiorari at 
— A judge's chamber, to remove an indictment out of London 
_ or Middleſex, he ought to give notice of his deſire to the 
uy other ſide three days before, otherwiſe the Certiorari is 
* not to be granted; and there it was queſtioned whether an 


inmate be a nuſance at common law. 


Whitehead 
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EP.45 © Whitehead ver/us Brown. Error in the Palace 
Court, | 


Court. N an Aſſump/it the plaintiff declares, that the defendant 
3 _ I was N to the plaintiff within the juriſdiction for 
1 Lev. 96. nurſing a child; and for error it was alledged, that it is not 
Keb. 481, ſet forth that the nurſing was within the juriſdicion. 
* Twiſden. The jury within the particular juriſdiction 
cannot take notice of that which was done out of it. 
MMulam. There is a difference between a debt arifing 
upon a collateral act, and an Indebitatu: Aſſumpſit ; for in 
the later it is a debt every where, as it is a duty veſted in 
the plaintiff. : | 
Foſter Chief Juſtice. In debt for money due upon the 
| fale of an houſe, the plaintiff muſt ſhew that the houſe is 
within the juriſdiction; but when it is indifferent to the 
court, where the debt may ariſe; it ſhall be preſumed {to 
be within the juriſdiction of the court. 
Twiſden. Particular juriſdictions are not to be ſupport- 
ed by implication and intendment; and it was adjourned. 


| Harvy verſus Martin. 


Words. THE plaintiff declares, that he is, and hath been, and 
* was ſuch a day the maſter of a bark. And the de- 
fendant ſaid to him, Thou art a cheating knave and a cheating 
rogue, and thou haſt cheated my ſon-in-law, John Bradley, of 
a cable-rope, which belonged to the bart. On Not guilty, 
and verdict for the plaintiff, ones moved in arreſt of judg- 
ment, becauſe the words are not applied to the plaintiff's 
profeſſion as he is maſter of a bark, as Hill. 1656. Geigh- 
ton verſus Kiffen, of a reeder, Jou cheated Mr. Rawley of « 
pannel of reed, is not actionable. Wyndham ſeemed for the 
plaintiff. Twiſden. I remember the caſe of the reeder. Ft 


adjour natur. 
P. 76. * Wiſeman verſus Cotton. See before, 59. 
Cuftom. „, A LLEN for the plaintiff. The 48 of 2 E. 6. hath 
ee ; taken away the cuſtom of deviſing, and the cuſtom 


1 Lev. 79. of gavelkind is altered to all purpoſes, and that appears, 
2 — 22 1ſt, From the words of the act. 2. From the meaning 
1 Keb. 283, thereof. 3. From the conſtruction that hath been made 


372, 492, 50s. thereupon. As to the firſt, The words are, That the lands 
| be 


* 
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ze clearly changed, and be no wiſe departible, and ſhall be from 
henceforth to all intents, conſtructions and purpoſes as lands at 
the common law, and as if they had been of the nature of ga- 
velkind. Ar to the 2d, the meaning, every act of parlia- 
ment ought to be interpreted according to the words, if 
there be not a particular reaſon to the contrary. 


Here it is abjefed, That the words ſhall only refer to 


the partiblen . 

Anſw.” In conſtruction of an act of parliament that is 
moſt reafonable which makes all the words thereof opera- 
tive. 2. It that had been the meaning thereof, there was 
no reafon why the words ſhould be ſo general, Cviz. to ol! 
conflrufions and purpoſer. 3. The meaning was, that their 
eſtates ſhould be altogether according to the common law, 
they being gentlemen, it being prejudicial, that their lands 
ſhould be according to the cuſtom in gavelkind; as to de- 
viſe is inconvenient in the opinion of gentlemen of that 
country. And by the cuſtom of gavelkind upon a writ of 
right eſſiſors ought to chooſe the grand aſſige, and not 
the knights. And the grand aſſixe ought to conſiſt of ga- 
velkind men. As to the zd, The conſtruction and conſe- 
quence of law upon this act, 1. The cuſtom of deviſing is 
of the ſame nature of being endowed of the moiety, of 
being tenant by the curteſy without iſſue, and other cuſ- 
toms. Now conſider the form of pleading theſe cuſtoms. 
The book of cuſtoms of Kent, Vet. Magna Charta 147. b. 
begins thus: Theſe are the cuſloms which the men of Kent do 


mother cuſtom, Paſch. 4 E. 1. C. B. Roc. 2. Margeria que 


fuit uxor ſohannis Daggenham petit medietatem of ſuch 


land. The defendant pleads, Quad mulier amittet dotem ſi, 
&c. The plaintiff replies, Quad bene & verum eft que la 
eſt tie] cuſtom, mes el ne unque fuic covert ſecundum legem 
de gavellind. The defendant rejoins, Quad fornicata eſt. 


olaim in their gavelkind tenure. So that gavelkind is the 


& 


The jury finds that it is not neceſſary by ſuch cuſtom, * and + p_ 


that the law of gavelkind ceaſes when gavelkind ceaſes. 2. 
Theſe cuſtoms are taken notice of to be incident to gavelkind, 
and there needs po preſcription for them, but only in gavel- 


kind, Fitzh. Aid 114, 129. Raſtal, Dower in Demand 6. 


"There, for the moiety of dower in gavelkind, the cuſtom is 
only laid in gavelkind; but it is other of dower of a moiety 
in a city, for there the cuſtom is more particularly alledged. 


Did. pl. J. in Norwich. So in Proceſs 1, & 2. and Voucher 10. 


Object. To be indowed of a moiety is not incident to ga- 
velkind ; for in North-Wales, whete is gavelkind land, the 
feme is not dowable of a moiety. 

: : . Anſw. 
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Anſw. There it is otherwiſe. 

Object. It ought to be otherwiſe alledged. 

Ae. The gavelkind is thus pleaded, and ſo are the 
caſes put upon it; and the caſe 5 E. 4. 8. b. pl. 23. is miſ- 
taken ; for where it is ſaid there, Tha they ought to 12 
ſcribe, it ſhould be, That they ought not to cab 

_ Otherwiſe it is not ſenſe ; Quad curia conceſſit.. 

Wild ſerjeant for the defendant. Where an gt is du- 
bious we ought to conſider, what was the miſchigf which 
it intended ro prevent, Now the miſchief ber was the 
diviſion of families. 1 Jaſt. 140. 6. 

Wyndham juſtice, If it had heen the intent of the par- 
liament to take away all gavelkind cuſtoms, they would 
have mentioned more than only the partiblenels. 

T wiſden accordant, and he denied the opinion of Lambert 
Thut if the king purchaſe gavelkind land, that it ſhall go gaps 
his ſons ; for Lambert had it out of Plowden 247. a. from 
Southeote's opinion; and he from 35 H. 6. 28. 4. 

Mallet and Foſter of the ſame opinion. And judgment 
was sien for the defendant. 


Nurſe verſus Barns. 


Damages. THE plaintiff declares, that the defendant in conſideray 
tion of 10/, promiſed to let him enjoy certain iron 

| mills for fix months; and it appeared that the iron mills 

were worth but 200. per annum, and yet damages were gi- 

ven to 5000. by reaſon of the loſs of ſtock laid in; and per 

Curiam the jury may well find ſuck damages, for they are 


not bound to give yy the 10/. but alſo all the ſpecial damages. 


* 7 
P. 78. » Par verſus Evans. 
= Court. PROHIBITION was prayed. to the court of admi- 
1 Keb. 489, .ralty, for that the plaintiff here did ſue upon a re- 


500, 15. coginzance there, taken by way of ſtipulation, by one that 
was but ſurety in the nature of bail; and that court not 
being a court of record, they cannot take any recognizance. 

Ney 24. But after long debate reſolved, in favour of trade, 
fuch a ſtipulation is good, and ſhalt bind the ſureties. Vid. 
Gedbolt 260. Greenway veritis — pl. 359. | 
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the 

nuſ- by [ 

2 Sir Robert Hide Chief Juſtice, 

ich Sir Jobn Keeling, 

the ; 
" Memorandum, This laſt vacation Sir Robert Foſter 


Chief Juſtice of this court died, and the firſt day 

of this term Sir Robert Hide was fworg Chief 
© Juſtice, F. 

| . 


+ 


Murch verſus Lands. 


A T a trial at the Ni Prius the plaintiff changed the . 
Venire fac. and panel, and had a jury which the 1 Keb. g61, 
defendant knew not of, and he moved by Jones for a new 97+ 
trial. And Twiſden juſtice upon that cited a caſe upon a 
trial at Eſſex aſſiſes, in which the jury was changed. And 
reſolved by all the clerks of that court in the time of Ho/den 
ſecondary, that the defendant cannot be aided, if the firſt 
Venire fac. was not filed, becauſe the defendant may have 
reſort to the ſheriff and have view of the panel to be pre- 
pared for his challenges. t if the firſt Venire fac. was 
filed, then the defendant ſhall have a new trial; and after 
this the defendant took care to file the Yenire facias : And 


ay 
n 
ls 
- 
1 
7e 

8. 


— upon this caſe put by Twi/den the court inclined againſt a 

- new trial ; but it was adjoureed to inquire of the clerks for 

t the courſe in this court, . | | 

t „ 

. * Kitchin and Knight verſus Buckley. „P. 80. 
, . . g © . 


Intr. Trin. 15 Car. 2. B. R. Rot. 1236. 


HE caſe was, That two tenantg in common bring co- Covenant. 


i * Danv. Ab. i 
vñjenant againſt leſſee for yearsfory not repairing the — 1 + 
4 *- Lev. 109. 21 
Sid, 157, 1 Keb. 665, 573, Vide Bendl. 89. Kel, 114. a, 5 
» @ 0 thing 
6. 


-_ 


Two tenants 
in common 
may join in an 
action upon 
the caſe for 
obſtructing a 
water -courſe, 
Noy 135. 
—4 verſus 
Browick. 


P. 85. 
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thing demiſed, and whether they ought to ſeves or join 
was the queſtion after verdict for the plaintiff; and the 
court inclined they ought to join, becauſe it was a perſonal 
action; but it was objeQed, that it ſavoured of the realty, 
And where Littleton fpealzs of actions perſonal, it is to be 
intended that the action is grounded upon the contract or 
poſſeſſion of the plaintiffs; and it was adjourped. 
Afterwards Jenes angued for the plaintiff, and gited Lit- 
tleton, S$:. 311, 312. In all actions real tenants in com- 
mon ſhall not join; but in perſonal, where damages- only 
ought to he recovered, there they ſhall join, as in debt for 
rent; and that to*Kefw, 114. a. L oppofe Pafth. 18 H. 6. 
6 & 17. That tenants in common may join in- forfier of 
Faux faits ; they ſhall join in detinue for deeds, 1 Int, 
197. 6. And they ſhall join in a Warrantia Charte, 1 Inft. 
97. and Hill. 28 E. 3. go. b. pl. 12. which is intended there 
by Coke. They ſhall join in waſte in the Teuuit, Moor 40. 


pl. 127. Baldwin pro Defendente. In all actions perſonal, 


where the poſſeſſion is concerned, there they ſhall join, 
Littleton, Sed. 315. In mixt actions they may either join 
or ſever, as in a Parco fratlo, Mor 452. pl. 617. So in 
account, Gedb. go. pl. 101. So if two tenants in common 
make a leaſe for years rendering reat, and then one of them 
dies, the executor and the ſurvivor ſhall join in debt, or 
they may ſever at their pleaſure. But if the leaſe be for 
life, they ought to ſever. Godbolt 283. pl. 404. and Dyer 
326. pl. 1. Huntley's caſe. Debt by one tenant in common 
againſt leſſee for years, and a demutrer upon it, and Moar 
40. pl. 127. In actions that ſavour of the realty they 
ſhall not join, as in a. Caſſavit, nor in an aſſiſe, Lit. ſect. 
314. nor in an avowry, 317. And this action ſavours of 
the realty; and ſo it was ruled in Mich. 1657. B. R. Baker 
and Berisford, Bro. Jeinder in Action, 35. g 

Hide Chief Juſtice. Although the thing of which, (viz.) 
the houſe, is in the cealty, yet the action is not ſo. 

* Twiſden juſtice for the plaintiff, and alſo Wyndham ; 
and as to Berisford's caſe it is not law. 

Kelyng juſtice. The caſe of Littleton is upon the perſo- 
nal contract; but it is a queſtion if the tenements be con- 


veyed over, and this contract deſtroyed, if the tenants in 


common may join. And in all caſes by Litt. the parties 


are jointenants of the profits; but here it is a covenant, 
and this concerns the profits, and ſo of neceſſity they ought 
to join; and judgment was given for the plaintiff, 

* + 


Pain 


IS WAY TD Wal _ 
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Pain was convicted of perjury upon an information at Perjury. 
common law for giving evidence, and was fentenced to Keb. 566. 


land on the pillory two days, at We/iminſfler and Alder/- 
gate-ſireet ; and to be impriſoned a month without bail or 
mainpriſe, and fined 1004. | 

| Long verſus Emot. 


EEA was brought in this court, of lands in Ejecmest 
a 


the county of Lancaſter ; and upon trial the judge at ——. Ned- 

eſter aſſiſes cauſed the Poſtea to be marked, and to be Benet, ; 

moved in court, if it lies, the defendant being in cuſtody ; «/ Chefter hers 
and it was adjourned. Vid. Mich. 2 R. 3. 18. pl. 45. Hill. “ B. R. 


27 H. 6.6. 4. pl. 35. 


Farr was indicted at common law for forgery of a war- Forgery. 


rant of attorney, and he demurred upon the indictment, 
and adjudged againſt him, and his ſentence was, That he 
ſhall be ſet upon the pillory the. firſt day of the next term 
with a paper, and then at the Exchange, and pay 100 marks, 
and impriſonment during the pleaſure of the court. 


- © Hawes & Uxor verſus Wheeler. 


1 plaintiff brings an action in Lenden for theſe Words. 


words, -T hou art a whore and my huſband's whore, 
and the defendant removes this by Habeas Corpus into this 
court, and Simpſon moved for a procedendo; and it was 
granted by three juſtices, Hide chief juſtice diſſenting, 


* Some part of this term I attended in C. B. during which # 
time Bridgman chief juſtice argued this caſe that follows. 


Bate verſus Amherſt and Norton. S»/ſex. C. B. 


1 for lands of the demiſe of Peter Under- Deviſe. 
word, Upon Not guilty pleaded, the jury found a g 
ſpecial verdict to the effect following : Stephen Norton ſeiſed 5a. 


in fee of the lands in queſtion the 20th of February 1651. P. 5: 


made his will in writing, and by it gave divers legacies, 
{viz.) 300). to, He. Item. I give to my brother Anthony 
Norton, 3ol. per annum. Item, I give all my land in Kent 
end Suſſex to one of my coufm Nicholas Amherſt's daughters 
that ſhall marry with a Norton within fifteen years. And I 


mate Nicholas Amberſt my executor. Nicholas Amherſt had 
f > three 
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three daughters, Elizabeth, Anne and Mary; Stephen Nor- 


ton the defendant marries Elizabeth; the leſſor of the plain- 
tiff marries the heir at law. And the ſole queſtion was, if 
the heir at law or the deviſee ſhall have the land. | 
Bridgman chief juſtice. Here are two things to be con- 
ſidered, 1. Here being a deviſe to one of the daughters of 
Nicholas Amherſt, who marries with a Norton; if this deviſe 
be not void for the uncertainty; If it had been to one of the 
daughters without more ſaying, it had been without queſtion 
void, for two may marry with a Norton. But as to this 
point all agreed, that the deviſe is good notwithſtanding the 
uncertainty. As to the ſecond point, admitting the deviſe 
is good in reſpe& of the perſon ; yet if it be good altoge- 
ther, becauſe here is an immediate deviſe to one of the 
daughters who marries with a Norton. 2. Being limited to 
Nicholas Amherſt to gather rents, c. and then to Nicholas 
for fifteen years, and then-to the deviſee that ſhall marry 


_ >. awith a Norton. As to the firſt, although the words are not, 


P. 83. 


who ſhall firſt marry with a Norton, yet it is all one with 
them, for theſe reaſons : Firſt the law ſupplies theſe words 
in a deed, 6 Cu. 36. ö. the biſhop of Bat#'s caſe. 2. In the 


king's grants, if two conſtructions be made, and one makes 


the grant void, then the other ſhall ſtand; ſo here. 3. It 
is agreeable”. with the reaſon of the law, becauſe a thing 
which once veſts ſhall not after be deveſted. 4. Non pre- 


ſumitur pluralitas, that more than one ſhall marry with a 


Norten, and the words in the will fix in a ſingle perſon. 
And there is a difference when there is incertainty in the 
* event, and when in the perſon, as in all caſes of contin- 
gencies: And as to Taylor and Sayer's caſe, Cyo. Eliz. 742. 
that is not law. As to the ſecond point, If it had been im- 
mediately deviſed to the daughters, then if a deviſe to ſuch 
of the daughters as ſhould marry a Norton be good. 2. Ni- 
cholas his intereſt for fifteen years be determinable upon the 
marriage of one of the daughters with a Norton. As to 
the firſt conſtruction, without queſtion there may be a con- 
tingent executory deviſe without an eſtate precedent limited 
to that, becauſe it leaves an eſtate in the deviſor and his heirs 
till the contingency happen ; and where it is to a ſtranger 
till ſuch a thing happen, there is difference betwixt them, 
the reaſon of law holds in both. If I covenant to ſtand 
ſeiſed to the uſe of ſuch a ſon as J. S. ſhall name, it is a good 
conveyance, if he nominate, 1 Co. 176. ö. Mildmay's caſe, 
8 Co. gs. a. Manning's caſe. And here it is to be conſidered 
if Amherſt had an eſtate for fifteen years, here he leaves no- 
thing to the heir, becauſe Nicholas had the profits till mar- 


p riage, 


— = wel ww, = © 


< 
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riage, and then to the daughter; and then it is a deviſe 
made to one for years, the remainder in contingency, which 
is void. 1 Co. 130. 4. Popham 3. The caſe of the earl of 


hy Bedford. But here is a contingent certain, as 2 Bulſir. - 
127. Robert's caſe, and Jay and Brown's caſe in C. B. The | 
_ queſtion is if good by immediate deviſe, Dyer 304. pl. 50. 
if A deviſe to an infant in ventre ſa mere is not good. So a 
the deviſe to a college which is not yet erefted, Hob 32. Cun- 
do den and Clerk. In an executory deviſe it 1s not void, but 
hi ſhall deſcend to the heir in the mean time. 1. Although 
— in a conveyance a freehold cannot commence in futuro, yet 
i in an uſe or a deviſe it may. As a deviſe or feoffment to 
lx; the nſe of A. after my death, remainder over, is. a good 
2 conveyance, becauſe it riſes out of my eſtate. Mick. 13 
to Car. 1. B. R. Long againſt Smith. In caſe of a deviſe, Cre. 
las Eliz. 919. Hainſworth verſus Pretty, and 878. Pain's caſe. 
; Deviſe to F. S. for fifteen years, remainder to the right 
27 heirs of J. D. is not good; but for fifteen years, remainder 
* to the firlt ſon of J. D. is good ; becauſe the deviſor takes 
9 notice that he hath not a ſon, and intends a future act, and 
us the law aids him which was Inops confilii ; ſo here the de- 
viſor intends futurely. 
1 As to the other point, That if it were an immediate de- 
r viſe, it is a deviſe to an infant in ventre ſa mere for 15 
'S years, if it be with a remainder over it is good by way of 
2 executory deviſe. An eſtate in futuro and a contingent pre- 
8 cedent makes an executory deviſe; theſe executory deviſes 
Yo were grounded upon the common law, as Goodcheap's. caſe, 
2 49 E. 3. 16. a. cited * in the lord Stafford's caſe, 8 Co. 76. P. 84. 
* 3. 7 Ce. 9. a. 11 H. 6. 13. a. Bro. Deviſe 32. And the 
7 words of the ſtatute of 32 H. 8. are not that H. deviſes to 
q any perſon or perſons, but at his will and pleaſure ; and 
ſee Cro. Jac. 394. Blandford verſus Blandford ; and ſo he 
o concluded for the defendant, and judgment was given ac- 
1 cordingly. | 
| In the caſe of one Ferrars, againſt whom an informa- 
tion was exhibited for forgery : It was reſolved by all the 


juſtices, That although the jury be charged and ſworn in 
the caſe of a plea of the crown, yet a juror may be drawn 
or the jury diſmiſſed, contrary to common tradition, 
which hath been held by many learned in the law, 


Herbert 


Reſtitution. 
1 Sid. 149. 
1 Keb. 334, 
343, $38, 
600, 614. 


8 
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Herbert vr nd Tuckal. Zjelimem. 


PON evidence in a trial at bar the queſtion was, Tf 

one was of full age at the time of his will made by 

him. And upon evidence it appears, that he was born the 
14 of February 1608, and he made his will when he was 
of the age of 21 years within two days; and to prove his 
nonage the defendant produced an almanack, in which his 
father had writ the nativity of the deviſor, and it was al- 


lowed to be ſtrong evidence. 
The King verſus — &c. 


N an indictment of forcible entry removed here in . 

R. The defendant pleads to it in bar of reſtitution 

the ſtatute of 31 El. cap. 11. That F. S. is tenant for 

liſe of the tenements, and that he was in poſſeſſion for the 

Fpace of three years and more before the indiQment, and 

that the deſendants as ſervants entered as to them beſt ſeem- 
ed fit; and upon this plea the king demurs. 

* Winnington for the king. 1/7, Here being particular eſ- 


dates ſet forth in the plea, it is not ſnewn how they com- 


-menced, which ought to have been. 2. It appears, that 
the parties indicted have not any eſtate, but that they are 
only ſervants to him who hath the eſtate. 3. They en- 
tered as ſervants, and it is not well pleaded where the com- 
mand was made. 

Janes for the defendant. As to the 3d, the conſtant 
pleading over- rules this; for to ſay, That he. entered as ſer- 
vant, without ſaying by . command, is well enough. As 
to the ad, they ate within the ſtatute, becauſe their poſ- 
"ſeſſion is the poſſeſſion of their maſter, and ſo the ſtatute 
intends. As to the 1/, This plea is not like to a plea 
where a man is to derive an eſtate. 


Hide chief juſtice. As to the %, Although it had been 


only ſaid, Pat »he was in poſſeſſion for three years, it had 


been good enough. As to the 3d, The command is not 
'traverſable. As to the 2d, There is not any acceſſary in 
this caſe, and the poſſeſſion. of the ſervant is the poſſeſſion 
of the maſter. | 

Twiſden juſtice. To the 2d, A ſervant is within the 


ſtatute. _ 
Wyndham :aftice accordingly, as to the 2d, for the reaſon 
aforeſaid. 
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aforeſaid. As to the ½, It is good according to the words 
of the ſtatute. As to the 3d, It is only formal. 

Kelyng juſtice. To the ad, Here the perſon enters with 
force, and then the party oufted ſliall be reſtored, and the 
ſtatute of 31 Eliz. cap. 11. ſhall be taken ſtrictly. | 

Hide chief juſtice. Reſtitution doth not lie without con- 
viction. | 

T wiſden and Kelyng juſtices. Reſtitution is of duty, 
but re-reſtitution is of grace. But after reſolved, that the 
plea was not good, becauſe it is not ſaid that the defen- 
dants were in poſſeſſion three years before the inquiſition 


found, according to Dyer. 


 Guilbeft and Marti. Covenant. 


HE action is laid in the county of Humpſbire for not Vime. 


repairing of an houſe in Barkſbire ; and upon Non in- 
fregit Conventionem, a verdi& was found for the plaintiff: 


And it was moved in arreſt of judgment. And Guidot for 601. 


the plaintiff ſaid, Where the foundation is in one county, 
and the breach in another, the plaintiff hath election in 
which county he pleaſeth to bring his action; and here is 
not any miſ- trial, becauſe the covenant is tranſitory, as in 
an eſcape. | 

Sawyer for the defendant ; and he cited Bro. Viſne 19. 
22 H. 6. 1 3. öl. 16. 16 H. . 1. 

Twiſden juſtice. The deed is now agreed to be where 
the plaintiff hath alledged it, and therefore good for the 

laintiff. 

; Wyndham juſtice for the plaintiff. If the iſſue had been 
ſpecial the trial ought to have been in Berkſbire; but here 
is matter general alledged by the defendant, and he doth 


not“ join in a particular iſſue, and he may give in evi- # p. g6. 


dence any collateral thing. 

Kelyng for the defendant. The thing in itſelf is local. 

Hide chief juſtice. It is not a general iſſue, but upon a 
particular breach, viz. the repair of the houſe. 

Twiſden juſtice, The general iſſue here was Non eſt 
ſfaclum. And becauſe two juſtices were againſt two, the 
caſe was adjourned. 


Lee verſus Raynes. 


THE plaintiff declares, as executor of YVaviſor, of à A umpft. 
promiſe made thirteen years before: The defendant 1 Keb. 566, ; 

pleads Nen aſſumpſit infra ſex -annor. The plaintiff replies, 378. A 
that | 
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that he aſſumed within fix years. The defendant rejoing, 
as before; and iſſue was joined upon it, and found for the 


. plaintiff. And it was moved in arreſt of judgment, be. 


®P. 87. 


lized. 


cauſe the plaintiff in his replication hath departed from his 
count. Cro. Car. 228. Tyler againſt Vati. 

Hide chief juſtice, Twiſden and Wyndham juſtices for 
the plaintiff. Becauſe if the defendant had demurred upon 
the replication, it had been for the defendant ; but here he 
hath joined iſſue, and therefore good. 

Kelyng juſtice for the defendant. Becauſe the plaintiff 
ought .to have given an account of the time betwixt the 
time laid in the count and the replication ; but after judg- 
ment was given for the plaintiff. 


Terry verſus Hooper & U'. 


T HE plaintiff declares, that he is a lime-burner, and 

ts his living by buying and ſelling thereof; and the 
defendant ſaid of the plaintiff in arte ſua, John Terry is a 
runaway, and he is a baſe cheating rogue, and John Terry 
ſhall never think to bring John Webb where he is himſelf, 
and rather than ſo I will ſpend 20l. On not guilty pleaded 
and found for the plaintiff, it was moved in arreſt of judg- 
ment, becavſe he doth not ſay, that the defendant” ſpoke of 
the trade of lime-burning, but de arte ſua generally, and 
he may have another trade. 

Fones for the plaintiff. In ancient time it was the con- 
ſtant courſe in declarations to lay a Colloquium of the plain- 
tiff; „undd it was a grand doubt if it was good without it, 


until Cro. Fac. 673. Smith and Ward's caſe. And there 


reſolved de Quer ſupplies the Colloquium, Cro. Car. 515. 
Words of an attorney in his profeſſion. And 2. lime- 
burner is ſuch a profeſſion of which he may be ſcanda- 


Wyndham juſtice. Lime-burning is ſuch a trade of 
which a man may be ſcandalized, and fo in any lawful oc- 
cupation whatſoever, for it. is his livelihood. 2. The 
flouriſhes in a declaration are of no effect, but only to ag- 
gravate damages. 3. The ſaying here De arte ſua are ap- 
plicable to his profeſſion; and a man may ſpeak occaſion- 
ally to the prejudice of the plaintiff without having diſ- 
courſe of his profeſſion. As if two are ſpeaking together 
of another, and a third perſon comes in and afficms a ſcan- 


dal of him; this is commonly the worſt ſcandal ; and there- 
fore judgment for the plaintiff. | 


T wiſden 


caſe in ( 


divided 
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- Twiſden to the ſame intent. 
Kehyng juſtice for the defendant: That De arte fs can · 


not be applied to bis, profeſſion of ene pg. : 
4. chief juſtice ag; the defendant. Buying and ſelling - 
is not incident to the art of lime-burning ; and he cited a 


caſe in C. B. 164g, accordingly, and becapſe the gourt was hs 2a 
divided no „5. was 4 5 * 


Palmer verſus Fleſhecs. 


HE plaintiff declares for ping his 0. Special Cafe. 
T verd'f finds that H. ſeiſed of a piece of ground, and 8 5 


building a meſſuage upon part of it, he grants the other 1 Lev. 122. 
part of the ſaid ground to A. who builds upon it, and ob- Gd. 267, 
ſtructs the lights of the firſt meſſuage; and if he could, =p i $33, 
was the ſingle queſtion upon the ſpecial verdict. And by 625, 704, 836. 
Twiſden and Wyndham juſtices, that he may; but by Ke- 
H, that be may not. id. Cre. Elig. 118. Bury and 
Pope, 1 Lean. 168. fl. 234. 


4 
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Frohibition. 


N P. 89. 


4 * 


Sir Robert Hide, Chief Juſtice. 
Sir Thomas Twiſden, 18 

Sir Wadbam Wyndham, © > Juſtices, 
Sir John Kelyng, 


— —— __ — 


Sharrock ; verſus Bourchier. Probibition. 


H E plaintiff ſuggeſts that in the county of Line 
there is a prebend called Langford prebend, withiz 
the county of Oxford; and the prebendaries of that pre. 
bend and their farmers have had, time whereot, Sc. the 
granting. of the office of commiſſary within the ſaid pre 
bend of Leng ford, and that Dr. Pecklington prebendary there 
made a leaſe to Copley of this prebend for three lives; and 
that the leſſee grants to the plaintiff the commiſſaryſhip; 
and the defendant pretends that the diſpoſal of this com- 
miſſaryſhip. belongs to the dean and chapter of Lincoln, who 
had libelled for it in the court of Arches, and that the free 
hold of it would come in queſtion, 
Wyndham juſtice. The prebendary cannot grant thi 
Power to make a commiſſary over to his leſſee, no more 
than he may grant a thing which is annexed to his ſpiritui 
function. : | 
 Twiſden juſtice. Although it is not grantable, yet the 
freehold or power to grant is determinable at common law, 
Kelyng juſtice. It may be granted by the prebendary, 
for it ſeems to be a peculiar, and that this office runs with 
the prebend which is demiſed, and is not an afſigament dl 
the ſpiritual function, and therefore a prohibition lies. 
Hide chief juſtice. The grant of the prebend cum ami 
bus advantagiis doth not paſs this power to grant the com. 
miſſaryſhip; but it is meerly eccleſiaſtical. And becault 
the court was divided, no prohibition was granted, but be 
rule was, That all things ſtay as before the motion till tar- 
ow * conſideration. But after Hide chief juſtice (aid, 
at the right of the office did come in queltion, and up" 
that a prohibition was granted. You!; 
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© Young verſus Collet. 


UDITA QUERELA. The plaintiff deelares, that Audita Que- 
whereas Jolm Collet in Hill. 1685. brought an action * 460 

of treſpaſs of aſſault and battery and falſe impriſonment 356, 634, 

againſt him to his damage of 500/. and had a verdi@ for 640. 

Sol. damages, and 4 marks cots, and had judgment. And * 

by an act of parliament held 25 April 12 Car. 3 lt is | 

enacted, That all offences, fc. viz. The act of oblivion. 

And in fact ſays, that this aſſault and impriſonment was by 

virtue of an ordinance for the regulating the exciſe, and in 

purſuance of it. The defendant pleads that it was not in 

purſuance of that ordinance ; and found for the plaintiff. 

Widdringten ſetjeant moved in arteſt of judgment, that Sometimes an 
an Audita Dyerela lies not in this caſe; for it is ſaid by ann | 
Stoner 27 E. 3. that an Audita Qyerela is a new kind of ac- ſie although 
tion, and that it commenced only 10 E. 3. and not before, there be not 
And it doth not liegvhere there is any other remedy at law my 
for the plaintiff, either by plea or otherwiſe. And here 203. pl. 75. 


the plaintiff might have pleaded this ordinance, by virtue nf att ang 


incol 
vithis 
t pre 
the 


pre of which he juſtifies the impriſonment in evidence upon Colley. 
then the trial, 1655. upon the meal a, and no Audita Querela 
4 and lies where remedy may be had in another manner. 1 Inſt. 
thip; 290. 6. | | | | 
com. ild ſetjeant for the plaintiff, The meal act doth not 
who appear to the court, nor can the court take notice of it; 
fret and this writ is grounded upon an act of parliament ſubſe- 
quent. 5 | 
thi Kelyng juſtice. The intention of the a& of oblivion 
more was to prevent new animoſities, but for thoſe things that 
ritus were reduced to judgment, it was not intended that they 
ſhould be undone, and therefore an Audita Querela doth not 
t the lie. | | 
| law, Twiſden juſtice. It ſeems that the defendant bath waived 
daf, this exception; but if he had Yemurred upon the count it 


had been for him without queſtion. | 
Wyndham; The act of oblivion is more comprehenſive 
than any courſe before. 


omi Hide chief juſtice. The act of oblivion only diſcharges 
com- aQs of hoſtility, and not judgments obtained for ſuch aQs. 
cauſe Aud it was adjourned. 

[i the 

| * G 2 Carperitet 
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* 8 a . 
„P. go. © - Carpenter ver/us Marſhal. 
» TN JECTIONE frme at the bar, of a leaſe by Phil. 
1 Ab. E dated the "ox April 1659. The defendant — * 
Not guilty, The plaintiff made title, that the land in 


+ 4 py # 

* zig queſtion is dutchy land lying out of the county palatine, 
: x Sid. 18g, and there was a leaſe for years made of it to J. rendering 
we Keb- 643, rent, arid ſhews a grant of the reverſion the 7th of Fac. to 
me Ferre and Phillips under the great ſeal, county palatine 
feal and dutchy ſeal, and that Phillips ſurvived, and the 
rent was Conſtantly paid to him during the leaſe, which 
ended in the year 1658. and in the year 1659. Phillips made 
the leafe ut ſupra. The defendant ſhews a patent 8 Car. 1. 
to him, reciting that former patent to Ferrers and Phillips, 
and that it was void, becauſe it paſſed only an intereſt in 
. reverfion, and no attornment had, and fo grants the rever- 
fion to the defendant x and this being doubtful whether the 
former patent were good to paſs the eſtate without attorn- 
ment, and that upon Co. 4. Inſt. 209F 210. it was found 
; ſpecially ; the only queſtion in this cafe being, Whether at- 
tornment was neceſſary or not in this caſe. | 
Jenes for the plaintiff. That the grant is good without 
gttorament. 1. Some things are to be premiſed coneern- 
ing the three ſeals here, the ſeal of the dutchy is pleaded, 
Raſtal's Entries 524, and 636. But by the ſtatute of 37 
H 8. cap. 16. Lands lying out of the county palatine ſhall 
aſs under the durchy ſeal. By the common law lands 
coming to the king im his natural capacity participate of the 
rerogative, Plow. 213. a. and . And now it is to ſee if 
the ſtatute of 1 H. 4. hath altered this; and it ſeems it 
hath not, the words are, That the lands taliter & tali mods 
pertrafentur, fc. ficut pertractari deberent fi ad Culmen dig- 
nitatis Regie effumpti minime fuiſſemus. The ends of this 
ſtatute were, 1. To preſerve mheritances. 2. To preſerve 
the reputation: and yet to more pufpoſes the lands partake 
of the prerogative where the ends are not croſſed ; as the 
king within age may grant them : So to have aid, Plow, 
x Leon. 151. 221, 4. before iſſue joined, Cro. Eliz. 240. Double uſur- 
ard and the pation doth not put the king out of poffeſſion of a church 
town of Wal- he hath in the right of his dutchy. As to livery, 21 E. 4 
den'scale., 60. 4. 26 H. 8. 9. the reaſon of that is, That it is a pri- 
vilege adherent to his perſon, and cannot be ſeparated, as 

livery, tender of a ring, demand of rent, Sc. 
P. 91. 2. If theſe lands do not paſs without attornment, the 


king will be in a worſe condition than a common * 
or 


ine, is faid that the tenant is compellable by Englith writ ; but | 
ring this only forces the perſon, and impriſons him, but does * 
. to not paſs the land it ſelf. And as to that that is faid, ait ® 
tine hath been uſed ; There cannot be an uſage time Without 

the memory, c. becauſe it begins ſince 1 H. 4. For authori- 
ich ties in the caſe, there is Co. 4 [nff. 209. and fo concluded 
ade for the plaintiff. | 
1. Mieſta for the defendant. Attornmem is as neceſſary as s 
br, livery, and no difference betwixt them; and ſo ate the 

in books 21 E. 4. 60. 26 H. 8, 9. The reaſons of attorn- 

4 ment are, 1. Notoriety. 2. Eledtion of the tenant of his 

the landlord, Moor 153. In Bonule's caſe ; by Beaumont attorn- 

. ment ought to be: And the ſtatute of 2 & 3 Phil. & Ma- 

ne nie, cop. 20. faith, That the lands there annexed thall paſs 

at- by attornment, Cc. | g 

| Kelyng juſtice. No difference betwixt livery and attorn- 

ut ment in this caſe. 

Ne Twiſden. Coke, when he delivers the opinion in 1 uff. 

d, well knew how theſe lands ſhould paſs out of the crown, 

37 being attorney general ; and it is the conſtant courſe that no 
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for a common perſon may compel the tenant to attorn, but 
the king cannot; for a Puid Furis c/amat doth not lie for 
the kirg, becauſe a fine by the king 1s always by render, 5 
6 Cv. 68. a. If a fine be levied to 41 ufe, the Cefluy que Co. . Rep 
ofe ſhall have the rent without attorament, 4 of 210, It #* * 


attornment ſhall be adjoined. But afterwards it was ad- 
judged for the plaintiff, for they were guided by precedents ; 
for Twiſden and Wyndhem ſaid, That if it were res integra” 
they could not find any reaſon why attornment ſhould not be 
as well as ſivery upon a feoffment ; but becauſe the prece- 


gents are contrary, judgment was given for the plaintiff. 


Ford verſus Welden. 


F a prohibition the plaintiff ſuggeſts, that the defendant ordirary. 
libelled for defamation in the court of Arches, and he is 1 Keb. 638, 
an inhabitant within the dioceſe of Landen, contra formam ess g. 
Statuti 23 H. 8. cap. g. | | 

Powis for the defendant, That a prohibition ſhall not go; 
he cited Cro. Car. 339. Gobbet's caſe, where a prohibition 
in ſuch caſe was denied, becauſe there had been a compoſi- 
tion betwixt the biſhop of London and the archbiſhop, for 
ſuch / jutiſdiction; and the archbiſhop doth not viſit in the p. ge 
dioceſe of London for that cauſe. | ” 
Kelyng 


Mandamus. 
Antea 69. 
1 Lev. 91. 
1 Sid. 107, 
i Keb. 458, 


470, 659. 
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Kelyng juſtice. The dioceſe of London is not within the 
joriſdiction of the Arches, but the archbiſhop hath a pecu- 
* liar juriſdiction there, conſiſting of 14 pariſhes, Co. 13 
Rep. 4. and the miſchief here was intended to be prevented 
by the ſtatute; and ſo is Mich. 5 Car. 1. Cro. Car. 162. 
Cadwalder verſus Bryan, Heb. 185. Jones verſus Jones; 
and therefore a prohibition lies. 6 
Wyndham, A prohibition doth not lie, becauſe the 
Arches is within the dioceſe of London; and if there be any 
cauſe to remit the juriſdiction of the biſhop of London to 
the Arches, it ought to be determined by the civilians, ac- 
cording to the ſtatute; and the compoſition mentioned in 
Gebbet's caſe amounts to a licence. | "ap 


Twiſden juſtice, A prohibition hes. Althodgh there 


was a compoſition'before, yet now the ſtatute takes it away, 
and the agreement betwixt the ordinaries cannot prejudice 
the people for whom the ſtatute was made; and as to Gob- 


bet's caſe, the reaſon there is not good, for the biſhop of 


Londen cannot agree that the archbiſhop ſhall not viſit ; and 
adh, The compoſition intended ought to be pleaded. + 
Hide chief juſtice. A-prohibition doth not lie; and he 
affirmed that ſuch writ is ex gratia, and not ex debito Fuſti- 
. but Kelyng and T wiſden poſitively denied that; and 
ecauſe the court was divided the matter reſted as before. 


Townſend's Caſe, 


"HE mayor and commonalty of Oxford return to 
4 Mandamus to them directed, Thaf if any perſon binds 
himſelf to be an apprentice, it is by the courſe of their 
corporation to be inrolled, and that the ſaid Townſend by 
indenture obliged himſelf to be an apprentice to one Colley, 
by which he covenanted that he would not contract matri- 


 mony Curing his apprenticeſhip, and that the ſaid inden- 


ture was inrolled according to the ſaid uſage; and that the 
ſaid Townſend within the firſt two years of his apprentice- 
ſhip did marry, and after this he ſeryed rather as a journey- 
man than an apprentice. And to this return Holloway took 
exceptions; 1. Although he covenants that he will not 
marry, yet if he marry, this is only a breach of his cove- 
nant, but not any cauſe to bar him of his freedom. 2. 

The return that he “ ſerved rather as a journey- man than as 
an apprentice 1s uncertain and not poſitive; and for this 
cauſe the writ of reſtitution was awarded. 


Sands“ 


Term. Hill 13 & 16 Car. 2. B. R. 


Sands Caſe. 


: 2 T H E eldeſt ſon of Sir George Sands having a wife dies 
ones + inteſtate, and adminiſtration is granted by the prero- 
5 gative court to Sir George Sands as the next of kin; an 
the now the wife libels in the eccleſiaſtical court to repeal theſe 
any letters of adminiſtration, and to grant them to her z. and 


Sic George upon this moves for a prohibition ; and the court 
1 granted it; and reſolved by the ſtatute of 21 H. 8. it is in 
de eledion of the ordinary to grant adminiſtration to the 


* wiſe, or to the next of blood. 2. The father is next of 
here blood; and the caſe of my lord Brook cited in Rateliff's caſe 
yay is not law. 3. When the ordinary bath once granted ad- 
. miaiſtration, he cannot repeal that, and grant it to ano- 
Babe ther, becauſe he bath executed his power. Cro. Car. 49. 
> of Futherbie's caſe. | | 
and F | ky | 
i Keys verſus Braydon. Error in Ireland, Ejefiment. 
e 
— HE plaintiff obtains a judgment againſt his own 
ejector, in a caſe where an infant was in poſleſſion ; 


and the party concerned in the land brings a writ of error in 
the name of the feigned defendant. The plaintiff pleads 
in the writ of error the releaſe of the defendant ; and the 
court held ſuch releaſe ſhall not be allowed. And the court 
will not permit the party to proceed to try the iſſue if the 


* releaſe be good or not, becauſe it is to bar the right of a 
7 third perſon. 

b And Hide chief juſtice ſaid, That ſuch releaſe was offer- 
7 ed in C. B. in a caſe between the lord Leceifter and the 
3 lady Holburn, and the court of C. B. refuſed to allow it. 

n- 

he * Hurſt's Caſe. | 
e- e | 

A A MANDAMUS was granted in the caſe of Hurſt to 
5 reſtore him to the place of an attorney in the town- 


court of Canterbury, and upon the return of the writ, re- 
ſtitution was granted, becauſe an attorney is not ſuch an 
office of which the commiſſioners for corporations have a 
power to intermeddle. 


Morgan 


Admiaiſta- 
tion. 6 
3 Danv. Abr. 
407. p. 1. 
1 Sid. 179, 


403. 

1 Keb. 667, 
683. 

3 Salk. 23. 


Error. 
1 Keb. 70g, 
740. 755. 


98 


Mandamus. 
Antea 86. 

1 Lev. 78. 

1 Sid. 94, 
18 

1 Keh 349, 
354, 387, 5* 
675. 


Aard 

1 Lev 129; 
1 Sid. 180. 
x Keb. 658, 


P. 95. 


Prohibition. 


py Morgan verſus Man, 


— 
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EB T on an obligation. The defendant demand: 
oyer of the condition, which is to perform an award; 
and then pleads Nullum fecer? Arbitrium. The plaintiff re. 
plies, and ſets forth the award, and affigns bteach for non- 
payment of the money, The defendant rejoins, That one 
Anne Callins the teſtatrix of the plaintiff recovered againſt 
him on a judgment in an action of battery arid falſe impri- 
ſonment, and this judgment was one of the cauſes ſub- 
mitted, and the arbitrators had notice of it, and they did 
nothing concerning it, 'The plaintiff furrejoins, That the 
award was as well concerning that judgment as of other 
things betwixt them; & Joc paratus eft werificare. The 
defendant demurs; and Jones for the defendant, Here the 
plaintiff ought to have concluded to the country, and not 
to have ſaid, Et Hoe paratus eft verificare, for here is an af- 
firmative and a negative, which make -a good iſſue, which 
may be tried. 7 1 
Wild ſerjeant for the plaintiff. 1. This is aided upon a 
eneral demurrer, becauſe only matter of form. 2d, 
ere is a departure, becauſe the deferidant cannot rejoin 
concerning an award, when he hath pleaded before that 
there was no award; and upon debate it was reſolved, This 
is a departure, and therefore adjudged for the plaintiff ; but 
the ſaying, Et hoc paratus eff verificare, where he ought ta 
have concluded to the country, is matter of ſubſtance z but 
for the departure judgment was given far the plaintiff. 


* Wilks verſus Ruſſel, 


T was moyed for a prohibition to the ſpiritual court. 

The plaintiff ſuggeſts, that the defendant ſued him be- 
ing executor, for tithes, and to have double damages, which 
doth not lie againſt an executor. | 
 Kelyng juſtice. If by the common law an executor ſhall 
not be charged, if the ſpiritual court will ſue him; there 
a prohibition lies, becauſe it expoſes the executor to a De- 
veſtavit ; but the reaſon of Kelyng was diſallowed, and a 
prohibition was denied. Vide Fitzherbert's Nat. Br. 51. 
Roll, 1 Fart, 919. | 


Term. 
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The Judges being 
Sir Robert 'Hide Chief Juſtice, 
Sir Thomas Twiſden, 
Sir Vadbam Wyndham, > Juſtices, 
Sir Jobn Kelyng, | 


Memorandum, This term died Sir Thomas Wide 
_ drington Serjeant at Law, who was of Gray's 
Inn, and by birth, of the county of Nor- 
thnmberland, 


Theoderus Humfrys one of the clerks of Mr. Paget, Cuftos 
Brevium of this court, complained of the ſaid Paget for 
hindering him to take Clerks Fees due to him for tran- 
ſcribing Records of Nifs Prius for the Weſtern Circuit: 
And the Court ordered Paget to refund upon Account, 
or elſe to be committed, a 


It is a Rule of this Court, That if Bail be put in before . 
a Judge, the Plaintiff hath twenty days to accept or * 
diſallow of it, and after that to file it under the pain 
of ten Shillings. : | 


Wynne verſus Lloyd, 
ONES for the defendant. A vouchee may appear in Error. 


attorney gratis without a ſummons ad Warrantizandum, po 
Trin. 22 E. z. J. ö. pl. 2. Fitzh. Voucher 197. Trin. 
13 H. 7. 24. fl. 1. A caption before the time that it 
ought to be taken, is good enough. Hutt. 135. Champer- 
noon's caſe. And afterwards judgment was affirmed by all 
the judges, becauſe it was reſolved a good warrant of at- 
torney, Poſt, » | 


Bawman 


perſon, Fitz, Voucher 230. and be may come in by — 3 35, 
134 


RP 
WD 
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2 \ |: * | 

*P, 97. Bowman ver/u Milbanke. 4 

3 PON a fpecial verdi& found, Oe. (viz.) I give al 
2 Danv. Abr. to my mother, all to my mother; and reſolved lands do 
ig E . not paſs by theſe words, by the whole court. 


P. 1. 1 Ley. 130. 1 Sid. 191. 1 Keb. 719. 


Brocket in ringing was taken up dy the bell- rope, and by 
it he was killed; and now the coroner took an inquiſition 
upon his death, and found the bell to be a Deodand. And 
Siderfin for the church-wardensg moved, That the bell is 
not to be a Decdand, becauſe a bell is already given to 
God and to the church. And bells were invented about the 
year of our Lord 400. by Paulinus a biſhop here; and by 
Hide chief juſtice, the caſe of: Fitzh. ; Corone 389. of a 
mill-wheel, is not law. And it was adjourned. Vide 
Stamf. Placit. Corone, lib. 1. cap. 12. fol. 20. 4. Fitz, 
Corone 405. 
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Charleton verſus Finney. 


Pleadiog. 1 debt upon an obligation, the condition was, That if 
1 Sid. 215, he paid all ſums which ſhould be expended about, c. 


_ 759 that then, Sc The defendant pleads that he paid all. 


Dye: 121, a, The plaintiff replies he had not paid all; & hc paratus eſt 
7 5 verificare. The defendant demurs generally, and alledged 
3 Ben for the defendant, 'That the plaintiff ought to have con- 


verſus Bunny, cluded to the country in his replication, becauſe there is a 

OSD. affirmative and an negative ; for otherwiſe there ſhall never 

—— be an end of pleading, but it ſhall be infinite; and ſo is 
Cro. Cor. 164. Duncomb verſus Smith, and Telv. 13). 
Alexander verſus Lane. And of this opinion was all the 
court. And Twiſden put a difference when the plea is in- 
volved, and when it is direct. 


Leech 


— 
— 


We "0 77 RO 


. 
. 


— 
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Leeck and five others being of the jury at Fuſtice- Hall Jurors, 


in the Old-Baily this laſt ſeſſions, retuſed to find certain 
Qgakers guilty according to their evidence, and upon this 
they were bound to appear here this firſt day of the term, 
and they appeared accordingly, and the court directed an 
information to be drawn againſt them, and upon that they 
were fined. Vide the ſame caſe, 3 Leon. 147,, Vide paſtea 
138. The King againſt Wagfff, 

, 9 8 


Note; 1 H. 8. It was laid to Empſon's charge, That he 
being recorder of Coventry, and there fat with the mayor 
and other juſtices of the peace upon a ſpecial gaol-delivery 
within that city, on the Monday before the feaſt of St. 
Thomas the apoſtle, 16 H. 7. A priſoner that had been 
indicted of felony, for taking out of a houſe in that city 


certain goods to the value of 20s. was arraigned before 


them, and becauſe the jury would not find the ſaid priſoner 
guilty for want of ſufficient evidence (as they after alledged) 
the ſaid Sir Richard Empſon ſuppoſing the ſame evidence 


wherein they remained four days together, till they were 
contented to enter into bond in 40l. a- piece to appear before 
the king and council 15 Hill. whereupan they keeping their 
day, and appearing before the ſaid Sir Richard Empſon and 
other of the king's council according to their bonds, were 
adjudged to pay every of them 81. for a fine, and accord- 
ingly made payment thereof, as they were then thought 
worthy ſo to do. But after at a ſeſſions holden at Coventry 
1 H. 8. an indictment was framed againſt him for this mat- 
ter, and thereof was found guilty, as if therein he had 
committed ſome great and heinous offence againſt the king's 
peace, his crown and dignity. Hollinſbed, part 2. in the 
time of 1 H. 8. fol. 804. and fel. 1104. in the caſe of Sir 
Nicholas Throckmorton, 1 Mar. 


Note; Before Weſtm. 2. cap. 30. Some juſtices are ſaid 
to rule over the recognitors of afſize, and made them give 
a preciſe verdi without finding the ſpecial matter. 2 Inf. 
422. | 


Term, : 


to be ſufficient, cauſed them to be committed to ward, * P. 99, 


. P. 100, 


1 Sid. 236. 
1 Keb. 827. 


1 Keb. 845. 


2 P, 101. 
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Adams verſus Tomlinſon. 


12323 was given for the plaintiff in B. R. upon 


which the defendant brought a writ of error in the 
Exchequer-chamber,” and after the writ of error brought, 
the plaintiff in the firſt action brings an action of debt upon 
the judgment, to which the defendant pleads Nul tiel Re. 
cord. And reſolved the plea is naught ; for not withſtand- 
ing ſuch a writ of error an action of debt lies upon the 
judgment, as Dyer 32. 6. pl. 5. and 6. and 18 E. 4. . But 
Bendl. 20. pl. 31. takes this difference, That when the ac- 
tion of debt is brought before the writ of error, the action 
continues good. But if the writ of error is Grit brought, 
debt does not lie; but in Limbny and Langs caſe the 
judges held it was all one, and that a writ of error is not 
any Superſedear to an action of debt; and that notwith- 
ſtanding the writ of error, the bail may bring in the prin- 
cipal in diſcharge of the mainpernors. 


Clerk verſus Molineux, 


| an action upon the caſe for an eſcape againft the ſheriff 
of Nottingham. The defendant pleaded, That during 
the time the priſoner was in his cuſtody he received a writ 
of privilege from the marqueſs of Mewwcaſtle, reciting that 
he was a juſtice of peace of the ſaid county, and Cuſto; 
Rotulorumy and that the ſaid priſoner was convened before 
the juſtices at the quarter - ſeſſions, and that by the law of 
England the prifoner ought not to be moleſted eundo & re- 
deundo during the time that he had cauſes there depending, 
and commanded the ſheriff to diſmiſs him, which the de- 
fendant accordingly did. To this plea the plaintiff de- 
murred; and it ſeemed an ill plea, becauſe the juſtices 
can't cauſe an arreſted perſon to be diſmiſſed. Vide Brow. 
* 1]. 1. 18. #ilfons againſt the ſheriffs of London, where the 
court held, that if a man was arreſted in the face of the 
court, the court had power to diſcharge him, but not 


otherwiſe. 
Patrick“ 


Wee = 


2 
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Patrick's Caſe, | 


and Phuries Richard Bryan makes this return : viz. I hat 


as the revenues of the ſaid college ſnould happen to fall out) 
in the univerſity of Cambridge, and aſcertains the place ad 
Hudendum E orandum. Which preſident and fellows for the 
time being, according to ſuch ſtatutes as the biſhop of Ce- 
wventry, Jean Somerſeth chancellor of the Exchequer, and 


live, ſhould make, ſhould be governed, piniſhed- and de- 
prived. "That Andrew Ducket ſhould be the firſt preſident, 
and names the other four fellows, clerks. That the ſaid 
preſident and four fellows may afterwards admit more ſel- 
lows. That the name of the college ſhall be Reginale Cal- 
legium Sandi Margatete & Sanfli Bernardi in Univerſtate 
Cambrigiae. That 15 April 26 H. 6. Margaret founded 
the college accordingly, and made the ſaid Ducket preſident, 
and the other four fellows, and that they might chooſe 
others. The biſhop of Coventry, Somerſeth and the others 
before appointed, make and ordain ſtatutes and orders; 
amongſt which they ordain, 1. That the college be called 

en's College, and that in the ſame be one preſident, whom 
all others in emnibus licitis & honeſlis muſt obey. That 
there be nineteen fellows, whereot every one mult take 
holy orders within two years after they become maſters of 
art, unleſs the preſident and greater part of the fellows ſhall 
give them longer time. 2. That none of the fellows fow 
diſcord, and if any be found ſo doing, they injoin the firſt 
time admonition by the preſident or his deputy ; the ſecond 
time by the preſident and two fellows; the third time ex- 


the fellows, or any of them, the preſident muſt call the 
fellows together three ſeveral times in three days ſpace ; 
and if they cannot compoſe the differences, then as well 
the preſident as the fellows are bound 3 


WRIT of Mardarur was directed out of the King's Mandamus. 
A Bench to Richard Bryan, the ſenior fellow of Yyeen's : _ 65. 
College in Cambridge, to admit and pronounce Simon Patrick a Ke 
preſident of the ſaid college, being Debito modo electus pre- 294, 
ſident, or to ſhew cauſe to the contrary. After an Alias © 
164, 259. 
king H. 6. 30 Martii 26th of his reigh, by letters patent H 
under his great ſeal of England, gave licence to Margaret 
queen of England his conſort, tliat ſhe might found a col- 4 E. 4. cre 
lege to conſiſt of one preſident and four fellows (more or leſs, cle. 


others whilſt they lived, or the greater part of them ſhould - 


pulſion. And if * diſcord ariſe between the preſident and # P. Toz. 
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of the chancellor, and the greater part of the præpoſiti of 
the colleges, under pain of expulſion. That king Jane: 
9 Martii 3 Fac. confirmed all former charters and grants to 
the univerſity and ſcholars of the ſame. And farther, that 
the chancellor of the ſaid univerſity for the time being (if 
within the town or ſuburbs) or in his abſence, the vice- 
chancellor, per Cancellarium Univerſitatit prædictæ in wu 
parte deputat” frve appunctuat, ſhould be ordinary viſitor 
(where no ſpecial viſitor was nor ſhould be otherwiſe ap- 
pointed) of all colleges and halls in the ſaid univerſity. 
That no ſpecial viſitor is appointed of this college. That 
Dr. Edward Martin late preſident died ) April 14 Car. 2. 
and that ever ſince Edward earl of Mancheſter hath been 
chancellor, and out of the town of Cambridge and ſuburbs | 
thereof. That Dr. Dillingham is his vice-chancellor. That 
the town and univerſity of Cambridge are within the dio- 
ceſe of the biſhop of Fly. That at the death of Dr. 
Martin, and ever ſince, Mathew Wren was and hath been 
biſhop of Ely. That Simon Patrick hath not made his ap- 
peal to the chancellor, vice-chancellor or biſhop, and there 
fore he the ſaid Richard Bryan cannot admit of pronounce 
the ſaid Simon Patrick preſident. | 

Maſters pro Patrick. I conceive the return to be inſuf- 
ficient, and the ſtatutes of the college recited are not ma- 
terial, and the letters patent are not well applied. 1. It is 
ſaid That the college is within the dioceſe of the bi ſbop of Ely; 
but it is not ſaid, That it is within the juriſdiftion of th 
biſhop ; and it may be within a peculiar of the dioceſe, in 
which the biſhop hath nothing to do. 1. A college is : 
temporal corporation, Coke ſur Litt. 250. a. Dyer 255. b. 
Finch. 92. 2. A college is temporal, viz. To pronounce hin 
preſident. Dyer 209. Deprivation is a temporal act, E 
contrariorum eadem 'eft ratio. And it is not requiſite that 
the preſident be in orders. 44 Aff. 9. 8 

Object. This college is founded ad ſtudendum & orandun, 
which implies that it is ſpiritual. . PO” 

Reſp. Coke ſur Lit. 342. a. An hoſpital, though founded 
ad orandum, is lay, for every one is bound to pray ; and ad 
fludendum doth not refer to divinity. And the fellows here 
are to enter into orders, 'but it doth not here appear that the 
fellows are in orders. 

* Objef. An impropriation cannot be to a lay corport- 
tion, but it may be to a college. 

Reſp. It may be to a nunnery, Pld. and yet that is n0 
ſpiritual corporation. And this court is the proper place 


for redreſs and examination of this matter, becauſe _ 
wile 


—- 8  & 5 


» 5 2 Sw, 
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wiſe here would be a failer of juſtice. Cu. ft. 4. 71. And 
here can be no prejudice to any one by allowing a Manda- 
nur; for notwithſtanding ſuch a writ, the party grieved 
may try his right, viz. the party whom the ſeignior fellow 
hath already admitted preſident. 

Authorities in the caſe are theſe ; Fitz. Aſſiſe 1 50. 8 E. 
3. 69. 9 H. 6. 32. Dyer 209: 6 H. 7. 14. In the caſe of 
a free chapel. So in caſe of the granting of letters of ad- 
miniſtration, Luſtin verſus Carver, Stiles Rep. And in 
caſe of the uſher of a grammar ſchool, Crayford's caſe ; 
and ſo prays a Mandamis. . 

Brampſton contra. This college being founded for a ſpi- 
ritual end is a ſpiritual corporation. Linwood 111, '& 155. 
The orders of the Carthuſſant. 8 Af. pl. 29 & 31. L. 5 E. 
4. 127. and Allen and Naſbe's caſe. ry 

Jones pro Patrick. This return is inſufficient; becauſe it 


doth not contain an-anſwer to the writ ; for the return ſays 


that Mr. Patrick hath not appealed ; but ſhews no cauſe 
he ſhould appeal, 34 H. 6. 41. but in truth, the return is 
to the juriſdiQion of the court. I ſhall conſider the return 
in two points, 1. As without reference to the letters patent, 
and 2 What influence the letters patent have upon the 
ſame. yu 

As to the 1/7, The king gives licence to the queen to 
et ect a college ad ſiudendum & orandum, and no viſitor is 
appointed; and whether there be any remedy in this courtto 
reſtrain a gtievance, is the queſtion, This court hath ju- 
riſdiction to-reftrain and take cognizance of all miſdemean- 
ors extrajudicial. Co. 11. 98. Bagg's caſe. 1. If there be 
no temedy for this here, there is remedy no where. 

Object. Mr. Patrick ought to appeal to the viſitor. - 

Reſp. It doth not appear by this return that there is any 
viſitor, And 1. The foundation doth not appoint any viſi- 
tor. And 2. The law doth not appoint the founder to be 


viſitor; and if it did, queen Margaret the foundreſs here. 


was a foreigner and died without ifſue : And we ſhall not 
intend any viſitor when 'tis not mentioned, becauſe a return 
ought to be certain, and is not to be conſtrued by intend- 
ment, for the party cannot reply tp it. 


Object. The ordinary of the dioceſe is viſitor. - FP. 104 


Reſp. 1. There is no authority in our law for that, in 
caſe of a college. 2. The experience in the univerſity is 
totally againſt it ; for the biſhop appoints viſitors, but not 
the biſhop of the dioceſe. 3. When the letters patent re- 
cited in the return were made, the law was not ſo taken, 
for *tis added as a ſupplement, who ſhall viſit. - 4. The 

nature 
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ture of this corporation doth not allow the biſhop to be 
viſitor; for I take it for a rule; that where the head of the 
corporation is conſtituted without the concutrence of the 
ordinary, there the ordinary hath no juriſdiction, be the 
corporation ſpiritual or temporal. 1, For a ſpiritual cor- 


poration; as an hoſpital. F. N. B. 42. 6. 50. p. In caſe of 


a free chapel the ordinary ſhall proceed per pœnam cor poralem 
£ non pecuniariam. The king's chaplain may be viſited as 
& private perſon, but not in his politick capacity 6 H. 9. 7. 
He cannot viſit a chaplain, becauſe he comes not in by his 
act. In caſe of a dean, in temps Ed. 6. Br. Præmunire 21. 
In caſe of an abbot, 9 H. 6. 32. If he comes in by elec- 
tion without the concurrence of the ordinary. 2. For a 
temporal corporation, it is plain; and here this college is 
not a ſpiritual corporation, becauſe neither the perſons nor 
employment are ſpiritual. The preſident is not to be in 
orders; the employment ad ſtudendum & orandum ; all learn- 
ing ; ed orandum. S0 mult all lay profeſſions, hoſpitals, a 
private ſchool, a workhouſe is ad oper xdum E orandum. It 
is the duty of every one. | 


As to the 2d, Let us conſider what influences the letters 


patent have in this caſez I conceive they alter not the uſe. 
1. Here are no reſttictive or negative words, as to the ju- 
FiſdiQtion, as in act of parliament, or as in the grant of 
conuſance of pleas, {eo Quad wullus Fuſticiarius ſe intromit- 
tat. 2. It doth not appear that there was any viſitor at the 
time of the teturn. The. vice-chancellor ought to be 
hereunto appointed, and he doth not viſit guatenus vice- 
chancellor. | 2 

Objed. A preſidentſhip of a college is not an office of a 
publick nature. 1 4.85 

Reſp. Bagg's caſe is, that this court hath conuſance of all 
wrongs, be they private or publick. 2. But then is of a 
-Publick nature more than the petty corporations in Corneal, 
or any petty borough. . | 

And for authorities, there was no precedent for Bagg's 
caſe ; but the judges finding the miſchief, did out of the 
foundation of law frame that writ z and here the preſident 
cannot have an aſſiſe, and therefore ought to have this writ. 


P. 10g. * Finch ſolicitor general contra. I agree the power of 


this court to be very great, and Bagg's caſe taken cum grano 
ſalis is good law. But in all caſes where the foundation of 
8 corporation is eleemoſynary (be it lay or ſpiritual) the or- 
dinary is viſitor thereof. Linwood cap. de Religioſis Domibus 

Verbo Ordinarius. Locus pius non puteſt fundari eo modo guod 

non poſit Epiſcopus ſe imromittere. And if the ordinary is 
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be not, then the founder is viſitor; and if neither, then the 
be king, as fountain of authority; and if fo, then the king 
be grants this authority by his letters patent. A man cannot 
he reſort to this court, but either it muſt be per ſallum or per 
. gradus, Hob. 23. Dr. Tames's caſe, and Kenne's caſe. De- 
of. privation is not queſtionable here, and 13 Fac. Huntley's 
_ caſe. The conſequence is great. Where the founder 
* names a viſitor and prohibits appeals from him, yet an ap- 
I peal from the viſitor is not reſtrained. . Magdalen chlege in 
hls Oxferd is ſo founded, ABſque ullo Appellationis remedio ; and 
is reſolved inter Dr. Pierce and Dr. Yarbury, ſuch clauſe doth 
* | not reſtrain an appeal from the viſitor; although it was 
A there objeQted, that he might come into this court, but re- 
1 ſolved he ought io reſort to the viſitor, and the words are 
we contrary to common right. See the clauſe of Omni appel- 
bg latione remeta, Co. Inft. 4. 340. | 
* Raymond pro Patrick. | ſhall waive the exceptions to the 
a form of the return, which is at the beſt but argumentative; 
It and out of which the conſequence intended cannot without : 
much incertainty be deduced, to wit, "That the college is 
* within the juciſdiQion of the biſhop of Ely, therefore not 
e. within the juriſdi ion of this court of B. R. For a man in 
Pe ſome caſes may have retreſs in both juriſdictions F. N. B. 
of 51. 5. He may fue here and there for a penſion; and that it 
4 is within the dioceſe of the biſhop, therefore it muſt be 
be within the juriſdiction, whereas it may be within ſome 
de peculiar, Such a return by a ſheriff hath been reſolved 
* naught, as Plowd. 14. a. Manxel's caſe. In Habere facies 
ſeiſmam the ſheriff returns, that another is tenant of the 
1 land, and ſo he cannot give poſſeſſion without treſpaſs, it is 
no good return, But I ſhall waive theſe exceptions, and 
ll ſpeak only to the main point intended in the return, which 
7 is this, That this college is within the juriſdiction of the 
l, biſhop of Ely, who is proper ordinary, and that Mr. Patrick 
A ought to apply himſelf to the biſhop and not to this court, 
'$ which in ſhort is, That the biſhop of the dioceſe, where no 4 
* ſpecial viſitor is appointed, is de communi jure viſitor of col- _ 
if leges in the univerſities. In examining of which point, as 
* to our caſe, „I ſhall humbly crave leave to premiſe three P. 106. 
f things, which I conceive will be' granted me on the other 
1 ſide, for they are very plain. 
I. Upon the whole record, upon view of the writ and of 
- the return thereof together, it doth moſt plainly appear to 
p the court, that the plaintiff Mr. Patrick is greatly injured, 3 
a and that by the defendant Mr. Bryan, and ſo deſerves no 
g more favour than a Tort-feaſor ; for the plaintiff by the writ 
g H ſuggeſts, 
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ſuggeſts, Vu debito modo elefius fuit Pra fidens ejuſden 
Callegii, & in locum Prefidentis Collegii predifti, admitti fl 
obtulerit ; and that notwithſtanding, Richard Bryan the de- 
fendant being ſeignior fellow, & cui pertinet Prefidentem fic 
electum pronunciare, & perſonar: fic eleflam admittere, & 
acere eedum Prefidentem jurari  coram communitate Col. 
legit in Capella ejuſdem ad menſam Domini perſonaliter præ ſen- 
tari, prædiclum the plaintiff in Præſidentem admittere renuit. 
The defendant returns, The foundation of the college, and 
ſome certain ſtatu:vs (ſo many as he thinks make for his 
turn) the letters patent, and that the college is within the 
mls of the biſhop of Ely, Ec. and ſo he cannot admit 

; but not one word that the plaintiff was not duly 


elected, nor that Mr. Bryan is not the perſon that hinders | 


the plaimiff's admittance, botlr which by filence are agreed 
unto by Mr. Bryan; but that the plaintiff hath not taken a 
right courſe. 

2. That the letters patent as to the matter in queſtion 
are of no coucernment : 1. Becauſe they are not reſtriQive, 
fo as none other ſhall viſit but the chancellor or vice-chan- 
cellor. 2. Becauſe the vice-chancellor mult be in ea part: 
2 froe apbundtuat, which is not here alledged to be 

: So that they make nothing in this caſe, and this be- 
ing poFra Hi already, I thal) ſpeak no more to them. 

3. That (contrary. to what hath been by the way al- 
ledged, but not proved on the other ſide) every eleemoſy- 
nary foundation is not viſitable by the ordinary; tis ſaid, 


8 AF. pl. 31. That the ordinary ſhall not viſit but where 


*P, 107. 


he bath inſtitution and induction; and with that agrees the 
opinion of Keble, Hill. 6 H. J. 14. pl. 2. But admit that 
the ordinary may viſit where he hath not induction, yet his 
power ſhall not extend to all eleemoſynary foundations; for 
Regiſt. Orig. 35. a. A prohibition is to an officer of the 
court of Canterbury and his commiſſary for the holding plea 
concerning the grammar ſchool of Fernedun, in a ſuit be- 
tween the abbot and convent of Battel and William Pipad, 
Regiſt. 41. a. Another prohibition “ to the archdeacon of 
Taunten for holding plea concerning an hoſpital, and yet 
nothing can be more eleemoſynary than ſchools and hoſpi- 
tals. And could the ordinary by the common law have 
viſited all foundations eleemoſynary, the ſtatute of 2 H. 5. 
cap. 1 had been to no purpoſe, which doth enable the ordi- 
nary to correct the abuſe of lay-hoſpitals ereed for the 
purpoſes therein mentioned. So that I do conceive, as it 
is of hoſpitals, ſo of all other eleemoſynary foundations, 


and without ſpecial viſitors. 8 Af. pl. 29. and Coke J. 10. 
31. 
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31. 4. If the hoſpital be ſpiritual, the biſhop ſhall viſit; 
if lay, the patron : for ſo the writ in the Regiſter before 
cited is, fol. 41. Totum in temporalibus fundatum exiſlit. 
And the ſtatute De circumſpecte agatis, 13 E. 1. Epiſcopus 
teneat placitum in Curia Chriſttanitatis de iis que mere ſunt 
ſpiritualia. - And Linwood 53. expounding what ate Mere 
Spiritualia, ſays, Rye non habent mixturam temporalium. 
And if there be no viſitors ſpecially appointed, then in com- 
mon'reaſon, and according to the rule of law, Ne deficeret 
Tuſlitis, the king. So that now, whether this college upon 
the whole record be of a lay or ſpiritual foundation, is the 
queſtion: for if ic be fpiritual, then I muſt acknowledge 
the biſhop of Ely (admitting the court ſhall intend its being 
within the compals of his dioceſe to be within his juriſdic- 
tion) in all things ſpiritual ought to viſit ; but if it prove a 
lay corporation, then I conceive the king is to viſit, for no 
founder appears, Ne Curie Regis deficerent in Juſſitia exli- 
benda, Co. Inſt. 4. 213. And | do conceive this college, as 
it is here deſcribed, to be of a temporal and lay founda- 
tion. Ia the proof whereof I thall make no difference be- 
tween it and other colleges of the univerſities; for if any 
difference, it will be on my fide, the foundations of other 
colleges being more ſpiritual than this. 

1, From the end” and purpoſe of its foundation, viz. Ad nodin. de Rep. 
fludendum & orandum. 1. Ad ſtudendum, which may be, |. 3, c. 7. de 
and by experience we ſee hath always been humane learn- — — 
ing principally, viz. logick, philoſophy, mathematicks, Cc. #1 d. Trent, 
And the conſtant, practice founded upon the opinions of |- 5: c. 3. 
learned men concomitant with practice. Camden in his Þ.13:. and 
Britannia 381. deſcribing the univerſity of Oxford, ſays, Clergy Syno- 
That the places of learning were in old time called Studia, 2 — 

a . . e nes 
tor that they were deſigned pro bonarum literarum ſtudioſis; ad Flet. c. g. 
and in his deſcription of Cambridge, having repeated all the pag. 541, 542. 
colleges in that univerſity, amongſt which he names this of 
Queen's, ſpeaking in commendation of this univerſity, / 
will, ſays he, let paſs litt e monaſteries and religious houſes, * P. 108. 
So that he makes a plain diſtinction between the colleges in 
the univerſity and religious houſes, And St5w in reckoning 
up all the colleges of both univerſities and their foundations, 
fol. 450, Ec. ſhewing ſome originally founded for gram- 
mar, others for logick, others for other ſciences, reckons 
none of them barely for eccleſiaſtical matters. Linwood 155. 
K. Cop. De Magiſtris, ſays, A college is only Habitaculum 
Scholarium ; and 161. Cap. De Hereticis, Verb. Ipſius luci, > 
where treating of the juriſdiction of the ordinary in puniſh- 
ing hereticks, puts this queſtion: What if the place be 
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* 109. weed ex pounds the words * of Circumſpefle agatis, De mor- 
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Non laben: Ecclefiam Parochialem, qui eſt lacus Religioſus, vel 
Collegium, aliuſve hcus qui non fubeſt Eccleſia Parochiali ? 80 
that Collegium (which | take to be in the univerſity) is a 
place diſtin& from Locus Rehigioſus. And in truth, if we 
obſerve the foundation of all religious and eccleſiaſtical cor- 
porations and ſocieties, not one was ever ſeen whoſe end 


was Ad fludendum. Their deſign was either to pray pro ani- may 


mabus, or to obſerve ſuch and ſuch canonical hours, accord- 2- 
ing to ſuch and ſuch an order, their mattins, veſpers, com- mon 
pline and other divine offices tending to divine worſhip, 5 
which was already by the church prepared to their hands, tual ( 
and ſuch as men of little or no learning might perform, 2 
They might contemplate upon what was already invented 12 
and ſtudied, and agreed on to their hands, but not excogi- | 1. r. 
tate new matters in religion. They went on in a circle, ve 
and where they leſt off at night, they began the next morn- th 
ing. They were not injoined A ftudendum, but Ad cele- 2 _ 
brandum divina. True it is, fome members of ſuch foun- ſo] _ 
dations have becn ſtudents, and have profited in arts, and PH 


have written leained tracts, but they were not injoined to 
do ſo ; for *tis not ſtudy, but Celebratio divinarum makes an 
eccleſiaſtical corporation. For ſuppoſe a man fhould ere 
a ſociety, and direct that it ſhould be to ſtudy the ſchool- 
men or the fathers, to enable them in the polemical parts 
of theology, or to paraphraſe or make a comment upon the 
bible, as the Sehola Conimbricenſis did upon Ariſtotle, this 
would not be a ſpiritual corpota ion; for that the ſpiritual- 
ty conſiſts in ce/ebrands divina & fungends divinis »fficiis, and 
not in Nudends. 2. Ad orandum is no mote than what is 
implied, for with all ſtudies that muſt be concomitant. A 
lawyer by the lord Cyle's rule of Quatuor orabis may be as 
well an ecclefiaftical perſon, if Ad orandum ſhould make him 
eecleſiaſlical. I may ſay of this word Ad orandum, as Lind- 
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tali peccato. 1. ſays he, Non intelligas de omni peccato mortali, 
fed de tali cujus punitio de fui natura ſpectat ad forum Eccle- 
fiaſlicum ; for if the church ſhould rake conuſance de ra- 
tione cujuſlibet peccati mortalis periret temporalis gladii uri. 
dictio, tor that every evil a& would have ſomething of mor- ah 
tal ſin in it. So if the injunciion of ſaying one's prayers 
would make a corporation ſpiritual, none almoſt of thoſe, 
which are out of doubt lay hoſpitals, but in their creaticn 4 U 
would be ſpiritual. Nay in Pit's and fames's cafe, Hob. 2 
121. Prayer for ſouls was injoined, and yet the hoſpital 
was lay. And denomination is from the greater part of the 
imployment, viz. If it be to celebrate in Ecclefraſticis, * 

| 3 that 


tainin 
remiſs 
riſdid 
his w 


— 


Term. Hill. 16 & 17 Car. 2. B. R. 


that makes an eccleſiaſtical perſon. They were Divino 
mancip* ſervitio, and did Deo ſervire. As to the objection, 
that the fellows are here injoined to be in orders, it hath 
been anſwered : 1. The preſident is not injoined. 2. They 
may be diſpenſed with amongſt themſelves. 

2. From the uſe. 1. How they ate uſed in the com- 
monwealth. 2. What acts they do not compatible with a 
ſpiritual corporation. To the 1/f, 8 Aff. pl. 29. A ſpiri- 
tual corporation is nat chargeable with ſubſidies, nor taxed 
amongſt the laity. Now a college in the univerſity is ſo 
| taxed in every act for ſubſidy, as we may ſee 21 Jac. 3 Car. Roy poet cre- 
1. and the laſt act for ſubſidi-s, 15 Car. 2. only there is a ate DoQtors in 
proviſo to diſpenſe with their payment. 2. The univerſity gg i _— 
ſends burgeſſes to the parliament, which they could not do e. 1. pag. 394 
if they were a ſpiritual corporation, Et eadem eft ratio partis 22 _ 
& totivs, if the whole be lay, the eſſential parts cannot be fat Pet int 
ſpiritual. 

3- From their conſtant application to the temporal power 
upon all occaſions of grievances' amongſt them, and the 
balking the biſhop of the dioceſe. Linwood fol. 155. cap. 
De Magiſiris. When books of Wickcliff were ſpread 
abroad, and others pretended to expound the ſcriptures, a 
canon was made, that none ſhould do ſo, but by licence 
from twelve of either of the univerſities, to be allowed by 
the archbiſhop of Canterbury, not the biſhop of Ely, or of 
the dioceſe. 5 E. 2. M. 8. Riley 533. One Roger Baketon 
having a deſire to take his degree in the univerſity, was de- 
nied, and thereupon he brought his Afandamus dire ed to 
the chancellor and maſters of the univerſity. Tefte Rege 
28 die Martii al York. Riley 534. In the fame year the 
univerſity thought themſelves ſo far from being a ſpiritual 
corporation, ® that they excluded certain ſcholars who wereof P. 110. 
the order of the predicants, and denied them any privilege | 
of the univerſity, and thereupon theſe ſcholars (waiving the 
biſhop of the dioceſe) apply themſelves to the king, and ob- 
tain a Mandamus direQted to the chancellor, Regentibus & 
non Regentibus of the univerſity, commanding them to allow 
the complainants the privileges by them challenged. Te/te 
Rege, 29 Martii 6 E. 1. Ca. 2 Inſt. 640. Rex non intro- 
mittit ſe de his que ſpectant ad forum Eccl:fraſticum, proſe- 
quatur coram Ordinario jus ſuum. Riley 601. Clauſ. 19 R. Teſte Rege, 
2. M. 24. Robert Lichlade, a ſcholar in Oxford tor main- 18 Juli. 
taining lolardy was complained of, and the univerſity was 
remiſs in puniſhing him; the biſhop takes not upon him ju- 
riſdiQtion though in a cauſe of hereſy, but the king direQs 
his writ to the chancellor of the univerſity to remove him: 

In 
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ſor then the writ was oppoſed with the argument, that 
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In which writ the words are very remarkable, That thi; 
Licklade did publicare, communicare & docere opiniones nefa- 
rias, ac concluſſenes deteſtabiles in fidei Catholice læ ſianem, (5 
Univerſitatis prædictæ fubverſionem, niſi brachio Regie Ma- 
jeſtatis (not the viſitation of the ordinary) citias reſiſtatur; 
and then commands that they ſhall examine Ver Inquiſitionen 
vel alio modo legitima fi ipſum talem inveniri contigerit : Per 
Ingiifitionem according to the common law, and not by ec- 
cleſiaſtical proceſs. 50 E. 3. pars 2. membrana 8. Jah 
Wolverton's cale. A Mandamus to reſtore a fellow in Can. 
bridge, who was turned out, of the univerſity ; and F. C. 
rody 6. the very ſending the writ ſhewed a right to the ju- 
rifdiQtion till the contrary be thewed. 21 E. 1. 
318. March 181. Habeas Corpus for a ſcholar impriſoned 
by the vice-chancellor, no application to the biſhop which 
had been proper, if oppreſſed by falſe accuſation for hereſy, 
&c. All which precedents ſhew that the colleges were d 
temporal conuſance; or at leaſt not ſubje& to the viſitation 
of the ordinary. 5 Mar. A commiſſion iſſued to viſit the 
univerſity of Cambridge, amongſt which viſitors were ſome 
biſhops, viz. Cheſter and Chiceſter, but the biſhop of Eh 
was none. The letters patent in the return do imply that 
the biſhop had nothing to do with this matter. 

] will not repeat the anſwers which have been made to 
the objeRions, as 3/7, That an impropriation may be to a 
college, which 1/?, hath not been reſolved ; for none have 
ſo been. All the impropriations they now have being here- 
tofore impropriated to religious houſes before the diſſolu- 
tion. 2. It was not reſolved, whether an appropriation 
may not be to a lay * corporation, there being no judgment 
in Aden and TothiPs caſe. 2. That the act to be done is 
temporal, and no more than the writ De admittendo Cleric, 
F. N. B. 38. and induction is a temporal thing. 8 Fac. Bulftr. 
J. 1. 179. Holt's caſe. And an action ſies againſt the arch- 
deacon for not inducting, F. N. B. 47 H. 3. 51. 6. and then 
Cote fur Lit. 96. ö. If there be remedy in foro ſeculari, 
then none in Eccleſiaſtico. As for Dr. Leers caſe it wi 
not reſolved judictally, and if it had, this point was not in 
queſtion. As for Dr. Widdringtor's caſe, I conceive though 
the concluſion of that caſe do nor, yet the reaſon given by 
the court upon granting the Mandamus will make for me; 


there were ſpecial viſitors, the-court ruled, that a writ 
ſhould go, becauſe it appeared not to them till the retur!, 
that there were ſuch, So that they took no notice that the 
biſhop ſhould viſit ; who is notorious. of 

$ 


C. B. Ru. 
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As for precedents, Hob. 270. tantum habent de lege, guan- I. 3 E. 4. 118. 
tum habent de Juſtitia, and they are built upon reaſon ang - Is 12 
juſtice ; now though am not able to produce any other ,,., ;; ley re 

recedents, than what | have before mentioned; ver {as {re cr, Dyer 
hath been by thoſe who have argued on my fide alteady ob- “s. 4. Pl. . 
ſerved) there is as much reaſon for this writ (if not much 
more) as to ſwear a town-clerk, churcl warden, conſtable, 
mayor or head of ſome corporation; nay for a ſcavenger, 
to command him to take upon him that office. Mich. 1652. 
The caſe of the inhabitants of Clertenwel, and in Bagg's 
caſe, and 4 Inſt. 71. In any caſe where there is oppreſſion, 
which I conceive extends to this caſe, it appearing to che 
court that my client hath right to this place, but held out 
by a dilatory return. Laſtly, This writ will not conclude 
the right of either party; but duly elected or not elected 
will be tried in an aſſize, or other action, às in the caſe of 
the abbot of Fountain, g H. 6. 32.b. And this very argu- 
ment was prevalent with Bryan chief juſtice in 6 H. 7. 14. 
where the caſe was, A free-chapel was annexed by licence to 
Magdalen college in Oxford, the maſter avows for rent by 
the name of maſter of the college and Cuſtos Capelle; and 
it was objected, that whereas it was ſet forth, that the 
union was by the licence of the ordinary, it did not appear 
whether the ordinary had any juriſdidtion or no; and no 
reſolution as to that point: But ruled by Bryan that it was 
all one to the tenant, whether it was a free chapel or viſita- 
ble; for the rent was due, and no prejudice could be to the 
tenant by determining either way. The prejudice was the 
thing conſidered * by the court. So here no prejudice in & Þ 12. 
granting, but much by not granting; and ſo I pray the writ 
to ſwear Mr. Patrick. | 

Baldwin contra. There are 4 things inquirable in this 
caſe. 1. Whether this college be a fpiritual or a temporal 
foundation. 2. Whether by this return it appears, that 
there are any ſpecial viſitors for this college. 3. Whether 
this court may intermeddle with the government of the col- 
lege. 4. Admitting it may, whether it may do it per 
Saltum, or whether Mr. Patrick ought not firſt to have ap- 
pealed to the biſhop. 1. *Tis a ſpirituat foundation, the 
fellows are called clerks, and (ergo) their ſludy is theology, 
and the ſtatutes of the college are, That they muſt enter 
into orders, and every college is of a ſpititual foundation. 

1. From the end, for the advancement of learning, 11 H. 
4. 47- per Thirning. A grammar ſchool is ſpiritual. Sd. 
Hiſt. de Diſmes, 121. Hoſpitalers and templers ar- relj- 
gious, and yet no part of the clergy. Linwo:d de Reli gioſſit 

118. 
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118. 2. Colleges are governed as other eccleſiaſtical cor. 
porations. 8 Afſ. pl. 29, and 31. 3. A thing of an eccle- 
ſiaſtical nature may be annexed to a college. 6 H. 7. 13 
10 H. 7. 19. 11. H. 6. 26, and 27. Ce. Lib. 5. 10. 
Caudry's caſe. 7 E. 3. Qu. Impedit 19. Dyer 255. Allen 
Clerk's caſe. 2. It appears there are no viſitors. 3. This 
court cannot intermeddle. 1. Becauſe a college is a ſpiti- 
tual foundation, and hath a proper viſitor. Spelman's Gh. 
verb. Viſitator, Trin. 13 Car. 1. Allen verſus Naſh. Ejed. 
ment of the demiſe of Huntley. The defendant gave in 
evidence a deprivation of the leſſor by the high commiſ. 
ſioners; but reſolved, That if he had been deprived by the 
ordinary, the court could not have intermeddled. 2. 43 
inconvenienti. For it a Mandamus ſhould lie for putting in 
fellow, it would lie for a fellow that is turned out; and ſo 

it would be a charge to the ſcholars, and it would be againſt 
the dignity of this court to take notice of every trivial of- 
fence ariſing between the ſcholars in the univerſities. 3. 
This court did never intermeddlc in this kind. So Dyer 
376. Error of a judgment in the cinque ports. 
Object. Dyer 209. Covenye's caſe. 
Reſp. That caſe makes for Bryan my client. 
ObjeA. Hern's caſe, who was a fellow, and had a Man- 
damus to reſtore him, being turned out, 1 
Reſp. The viſitor of thai college was then the archbiſhop 
of Canterbury, and that ſee was then vacant, and ſo there 
was no proper viſitor in being. As to Crayford's caſe, 

* P. 113. Reſp. * Hobart Rep. 17. James's caſe. The king is foun- 

| tain of juſtice and diſtribotes it accordingly. 4. Admit- 

The caſe ſo- ting that reſort might be made to this court, yet it ought 

lemnly argued not to have been per ſaltum. 5 E. 3. Fitz. Error. Curie 


by 4 judges : 
> Pa _ Y adviſare dult. 


Keiling for the 
Mandenus. Towiiſden and Wyndham reve. 


The King again The City of Canterbury. 


Privilege. N information was exhibited againſt John Percival, 
i Lev, 189. T h:mas Godfry and Walter Wilford, Eſq; for a riot 
and aſſault by them made upon one Baker, a meſſenger of 

the king, at the three Kings Inn in Canterbury. To which 

the defendants pleaded Not guilty, and a Venire facias iſ- 

ſued to the ſheriff of the city of Canterbury (which is a 

county of it ſelf) and the ſheriff returned a Venire feci 

ducdecim, Cc. Then there went out a Diftringas, and 

upon 
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upon that the ſheriff returns, That the city of Canterbury 
is an ancient corporation, Ic. known by ſuch name; and 
that by letters patent bearing date the ſixth of his reign, 
king James granted to the ſaid city, &c. that they ſhould 
not be compelled to go out of the ſaid city upon any caule 
whatſoever, Ec. the ſufficiency of which return was very 
much queſtioned by the court. | 
Hardres counſel for the ſheriff, to make it good, argued, 
That the grant of exemption is good in point of creation, 
for which he cited 18 H. 8. 5. 42 A/. pl. 5. 39 E. 3. 
15. But the queſtion (ie ſaid) would be, Whether the 
words are ſufficient in the king's caſe; and he conceived 
they were, becauſe they are, that the citizens, Fc. ſhall 
not be compelled to appear before the king, or any judge 
in any jury, aſſiſe, recognition, &c. (excepting high trea- 
ſon,) and the occaſion of the granting this patent he hoped 
would make it apparent, that it was the king's intention 
they ſhould be exempted; for 23 H. 6. Exemption was 
granted to the citizens, and yet they went out of the city 
to afſiſes, notwithſtanding the firſt charter was confirmed 
1 E.4. But 4 Fac. a queſtion aroſe upon a tiauſe of this 
charter, when one Robert Lad was indicted for murder, and 
jt was referred to the lord chief juſtice Hobart and the 
attorney general, and they certified that the charter was not 
ſufficient, becauſe the B. R. was not compriſed in it, ac- 
cording to 8 H. 6. 21. 21 E. 3. 64. 11 Co. Rep. 64. 
Dr. Foſter's caſe coram Rege; then comes this charter of 
6 Fac. and if this does not aid in cafes where the king is 


concerned, the patent will ſerve for nothing, for the“ pre- P. 11 


cedent charters have all the other clauſes included in them. 
He confeſſed exemption did not extend to the king, unleſs 
he be named, and the words licet tangat nos. 42 Af. pl. 5. 
8 H. 6. 21. 39 E. 3. 15. But here the words are equi- 
valent, and that is well enough. 8 IH. 6. 19. Then as 
to the time of pleading this charter, it comes ſoon enough 
upon the return of the Diſtringas, for it can't come upon 
the return of the Venire fac. becauſe no man is mentioned 
in it till it is returned. 18 H. 8. 5. Citizens ſhall not have 
advantage of a charter upon an appearance, but upon the 
return, 27 FH. 6.5. 34 H. 6.25. 35 H. 6. 42. And 
if the return is naught an action will lie againſt the ſheriff, 
becauſe he did not obey the writ of allowance, which is 
alſo returned. 2 Inſt. 130. 18 H. 8. 5. 22 E. 3. 20. 
Debt againſt a Grecian; The defendant prays to be tried 
per medietatem lingue upon the Diſtringat, and it was al- 
lowed, becauſe it appeared upon the declaration he was an 
alien, 
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alien. And, it differs from the caſe in Dyer 35 7. Stanf. 
89. becauſe there it did not appear in the declaration that 
the defendant was an alien, for which reaſon he prayed the 
return might be allowed. But at another day in Eaſter: 
Term 17 Car. 2. the court was of opinion that the return 
was naught. 1//, Becauſe the ſheriff having returned 
upon the Venire fac. that there were probi & legales homines, 
and now upon the Diftringas returning, that they ought 
not to appear, c. contradicts himſelf, and is eſtopped by 
his firſt return. 2. The ſheriff ought not to claim this 
privilege, but every ſingular perſon that is deſirous to have 
the benefit of it. 3. He ought to have averred that there 
are no inhabitants in the city beſides men of the corpora- 
tion; for which reaſons the return was quaſhed, and the 
ſheriff fined a hundred pounds, and un Alias Diſtringa; 
was iſſued out, 


- i" 
1 A 
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Sir Robert Hide Chief Juſtice. 


Sir Thomas Twiſden, 
Sir Madbam Wyndham, | Juſtices. 
Sir Jobn Keeling, 


—— — 


Ward verſus Marſh.' 


N an aQion upon the caſe for ſpeaking theſe words of Words. 
the plaintiff, Tou are a baud, and I will prove you a baud, \ Dan": Abe 

and you took 55. for a clean pair of ſbeets for two whores and 1 Sid. 241. 

two rogues. And at another day, ſbe is a baud, and I will i Keb. 863. 

her baud, and will have her carted for a baud. Upon 

Not guilty pleaded,” and found for the plaintiff for all, and 

intire damages given ; it was moved in arreſt of judgment, 

that the firſt words are not actionable; for it is one thing 

to call another baud, and another thing to ſay ſhe keeps a 

baudy-houſe. But by Kelyng juſtice, an aQion lies for cal- 

ling one baud, becauſe a baud is puniſhable in the ſpiritual 

court by eccleſiaſtical cenſures ; but judgment was ſtaid 


until, Ce. | 


* 


The King againſt Middleton. 


DLETON was indicted at Guild- Hall in London, Error. 
and the ſeſſions there were adjourned to the ſeſſions | Kev. 367; 
at Juſtice-Hall, and there he was tried, and judgment gi- 
ven againſt him for aſſault, battery and wounding of F. . 
And now he brought his writ of error, and aſſigned for er- 
Tor, that all the adjournments of the ſeſſions are in the 
preter-tenſe. But by the court *tis the uſual courſe in in- 
diaments, and therefore * well enough, and all the prece- * P. 116. 
dents are ſo, and therefore judgment was affirmed. 


Williamſon 


* 


— 


* 
* @ 


2 — f Williamſon verſus Bolton and others. 
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Io F treſpaſs and impriſonment, The defendant juſtifies 
2. ; that London is an ancient city, Cc. and in it there is, 


and has been time out of mind, a court of orphans which 
hath governed them, and granted the cuſtody of them; 
and that there is, and time out of mind has been ſuch 3 
euſtom, that if any takes away and eloigns an orphan, the 
court may commit the eloignot to Newgate till he diſcover; 
where the eloignee is, and that one Amos Pain, a citizen, 


died 1 Jan. 14 Car. 2. leaving iſſue an infant named Mary 


of the age of thirteen years, who was committed by the 
ſaid court to the defendant Bolton, c. and that the plain- 
tiff took her away out of the defendant's cuſtody and eloigned 
her, and that upon this the defendant was ſummoned to the 
ſaid court, and appeared, and there refuſed to diſcover 
where the infant was; upon which the court adjudged that 
he ſhould be impriſoned; and this is the ſame impriſon- 
ment. To this plea the plaintiff demurred. And Williams 
for the plaintiff argued, 1. That the cuſtom of it ſelf is 
naught. 2. That it is not well pleaded. As to the firſt, 
That the cuſtody of orphans appertains to the mayor and 
aldermen, and that they may commit without ſummons, 
By Bagg's caſe there ought to be notice and ſummons to the 
party. 2 Inſt. 46. 2. There is no lawful trial for the party 
to acquit himſelf, but only the diſcretion of the mayor and 
aldermen, confeſſion of the party and examination of wit- 
neſſes. 3. The duration of the impriſonment, becauſe 
the party may be innocent; and the words, till he be diſ- 
charged by due courſe of law, do not aid him, becauſe there 
1s no remedy by Habeas Corpus nor by appeal. 4. The 
extent of the cuſtom is to all manner of perſons, and ſo 
may extend to peers, and others not citizens; beſides the 
party has an ordinary remedy, viz. Raviſhment de Gard. F. 


VN. 142. g. 


2 Inſt. 142. Dyer 245. 6. 


91119. 


Fitz. Gard. 
166. 


Object. The cuſtom is confirmed by act of parliament. 
Reſp. That is of no value, if the cuſtom is unreaſonable. 
22 Car. 1. B. R. Eſtwicl's 
caſe. As to the ſecond, the cuſtom is not well pleaded. 
They ought to ſhew how this appears that he is guilty, 
Specot's caſe, 3. This caſe is out of the cuſtom, becauſe 
it appears that Mary Pain was not married at the time 
of the commitment. 4. The cuſtom is to have all her 
eſtate, though it be in any part of the realm, and out of 
the liberty of the city. 

Wild 
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Wild recorder contra, for the defendant. f. This crime 


of eloignment of a child is in the natute of a theft, and he 
called it a plagiary. As to the 2d, It is in yain to plea 


There is à difference betwixt a plea and a return, for. a 


plea ſhall be taken according to common intendment. As. - "KK 
to the 4th, This is a court of record, and a court of the+ + 


city of London, and grounded upon the cuſtom of London. 
Hutt. 30. Andrew's caſe, Hob. 247- Luc lꝰs caſe. ' 


As to the 1/} Objeftion, Here is a conviction without | 


trial. a 

Reſp. The court hath no other courſe by cuſtom than 

examination, which ſhall be intended legal examination. 
As to the 24 ObjeHion, Duration of impriſonment, that 

is grounded upon the reaſon of the common law, as in a 

Homine replegianda, Reg. 79. 

As to the 4th Objefion, (viz ) The extent of this cuſ- 


| tom to peers. 


Reſp. 1. Perſon ſhall be intended ſuch which ſhall be 
ſubject to impriſonment. 2. Peers are not exempt from 
contempts. 11 H. 4.15. 

As to the 5th Objeflion, That there is an ordinary re- 
medy, F. N. B. 142. 

Reſp. This is only for damages, but here it is for the 
perſon it ſelf. | 

As to the 6th Objefion, He ought to have ſhewn how 
this appears. 

Refp. This appears upon examination, and the offence 
appears, (viz.) The taking away the orphan. 

As to the 7th Objeftion, That the caſe is not made ac- 
cording to the cuſtom, becauſe it does not appear that 
Mary Pain was unmarried. 

Reſp. Conſider the time in the plea, viz.) 1 Jan. 
14 Car. 2. Amos the father died leaving Mary within the 
aze of fourteen, and the twenty-ſeventh of the ſame month 
the cuſtody was committed to the defendant, and the twen- 
ty-ninth of the ſame month ſhe was eloigned, and ſhe ſhall 
not be intended to be married without making it appear; 
and the plaintiff ought to have ſhewn this; and the whole 
court was for the defendant ; and judgment was given ac- 
cordingly for the defendant. 


Amcots 


SG 2 


ſummons for him that is preſent in court. As to the 3d, 


a 
. 


* "EC, 


92 7 


w\ ? 


Infant. 
2 Dan Abr. 


3. P. 3. 
LL, 163. 


- 2 Sid. 262. 


1 Keb. 896, 
909, 934. 


0 
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„ Amcots verſus Amcots. 


IRR OR upon a judgment in C. B. in a Formedon in 
remainder. The plaintiff counts of a feoffment, 38 
H. 8. by Alexander Amcots, and makes title to himſelf; the 
© tenant being an infant, by guardian pleads, "That John Am- 


cots was ſeiſed in fee, and prays that the parol may demur; 


the guardian dies, the demandant counter-pleads the age, 
and traverſes the ſeiſin in fee and diſcent; and upon this 
was a ſpecial verdict; and judgment for the demandant ; 

the tenant brings a writ of error, and aſſigns for error in 
the manner of the judgment, (viz. ) That it is final where 
it ought not to be ſo. 

Newdigate ſerjeant for the plaintiff, In the writ of 
error the judgment ought not to be final, but only a re- 
ſpondes ouſter. 

Here are tour things to be premiſed. 1. That it is all 
one in a ſpecial verdi& as in a general verdict. 2. The 
nature of the plea is conſiderable. 3. The infant had no 
diſadvantage. 4. There is a difference when there is a de- 


' murrer upon ſuch plea, and when a ſpecial verdict, and 


when a demurrer is in the ſame term, and when in another 
term. 1. In reſpect of the nature of dilatories in general, 
1 Inſt. 134. In all pleas by the tenant, in diſability, the 
law giveth liberty to pray in aid and voucher. 9 Co. 84. 
Conye's caſe. In a Ceſſavit againſt an infant, the parol 
ſhall demur. 2 Iaſt. 291. Infancy is preferred before dower. 
Cro. Fac. 398. | . 

Object. Here is a verdict. 

Reſp. It is the ſame as if verdict, and no difference in 
reaſon z for the plaintiff might have demurted, and a de- 
murter is more tedious than a verdict. 2. When it is an 
iſſue upon a collateral point, the judgment ſhall not be 
final, but » Reſbondes ouſter. Appeal 18 E. 3. Fitz. Out- 
lawry 47. Bro. Peremptory. 28 Aſſiſe, pl. 52. 6 Aſſiſe, 
ms 40 Alle, pl. 2. L. 5 E. 4. go. Bro. Peremptory 

Fiteh. Iſſue 14. Bro. Peremptory 69. 1 Inſt. 135. 
8. | Entries 32 T. 

Object. Delay. 

Reſp. We muſt diſtinguiſh between delays, for dilatories 
are allowed in real actions. If it be a delay that an infant ſhall 
not be prejudiced but with a contempt, it ſhall be one. Crs. 
Eliz. 467. Holford verſus Plat, 8 H. 7.8. It is error to deny 


a dilatory ; this plea is not found to be falſe, /viz.) minority. 
Obfeck, 


wum 
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@ Objeft. 24 E. 3. 76. Bro. Peremptory 22. by Willg, P. 119. 


E. 3. 80. l. 2. 
1 Thi was of that caſe is, If he had been of full 


age it ſhould be peremptory ; but here the plea is not 


falſe. 
Object. If a demurrer in another term. Fitz. Voucher 


17 and 119. 


Reſp. It is the ſame reaſon, for none ſhall be prejudiced 7 
by the act of court; as adjournment, continuance, Ec. - 


Voucher is in ſtead of a plea in bar; it is not a delay with 
contempt no more than 8 H. 7. 57 Plow. 364. Fitz. Aſſiſe, 
43. The delay is by the demandant himſelf, for he im- 
parled four terms. | 

ObjeA. Latch 177. Cademan's caſe. 

Reſp. The concluſion was not good; the demandant 
himſelf prayed only that the tenant ſhall be ouſted of his 
age, and thergfore no other judgment ſhall be given in a 

lea after Darrein Continuance. Tel. 18. Hawkin's caſe. 

Jones for the defendant. As to the prayer of the de- 
mandant, it is fo in all pleas to the writ, quod breve caſſe- 
tur. It is a general rule L. 5 E. 4. go. 6. in every action, 
if iſſue be joined and found, it is peremptory for the tenant 
or defendant; and no difference betwixt an infant and ano- 
ther, if the books and authorities do not contradi& this. 
In the caſe of a counterplea of a voucher, this is not ia na- 
ture of a plea in har, becauſe it is not peremptory after de- 
murrer, before the ſtatute of Weſim. 2. cap. 6. Excommu- 
mcution, 3 H. 4. 3. 50 E. 3. 20. But theſe differences 
are to be obſerved, 1. In every dilatory plea, after iſſue 
againſt the tenant, it is peremptory. 2. Upon dilatory de- 
murrer it is not peremptory in one caſe, viz.) after the 
Darrein Continuance, L. 5 E. 4. 139. 2 E. 4. 10. Telv. 
112. Fitz. Iſſue 14 and Age 122. by inſpection it is not 
peremptory, becauſe by the judges. The reaſon is. 1. 
Upon a verdict the delay is greater. 2. The matter of 
fact lies more in the intelligence of the plaintiff. 

Twiſden juſtice. This is à ground, If a dilatory be 
pleaded and found againſt him, it is peremptorys Au- 
Journatur, 


Pritchard"; 


* - 1 - 


. 
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P. 120. * Pritchard's Caſe, 
* Parliament. 4 HE Houſe of Lords in parliament made an order 
7 Sid. —1 5 for the apprehending of Pritchard to commit him to 


r Keb. 871, priſon, Before the order executed the parliament was pro- 

— wry rogued. The ferjeant at arms five days after the proroga- 

tion of the parliament arreſted the ſaid Pritchard, and had 
him in cuſtody, and now he brings his Habeas Corpus. 

Coleman for the defendant. 1. The return here lis inſuf- 

© ficient, becauſe it is not ſhewn that he was committed by 

virtue of an order of the Houſe of Lords. 2. Becauſe the 

commitment is not lawſul, for every prorogation is guaſ a 


> new parliament. 3. He is committed for not payment of 

| | fees; and it doth not appear what. 

EL Kelyng juſtice. If a man be committed by parliament 
1 which is prorogued, the court may bail him. Here the 


return is not ſufficient, becauſe no day is mentioned when 
the warrant came to the ſetjeant at arms, and therefore the 
party ought to be diſcharged. 
Wyndham juſtice to the ſame intent, becauſe it ſhall be 
5 preſumed that the party was taken after the parliament pro- 
= ; rogued. Bro. Parliament 86. Fvery ſeſſions is a new parlia- 
ment. 1 H. 7. 20. Flowerdew's caſe. Judgment given in 
parliament may be executed by the chancellor quia tranſit in 
rem judicatam. | | 
Twiſden juſlice accordingly : Be the perſon taken before 
or after the parliament prorogued he is to be diſcharged. 
Hide chief juſtice of the ſame opinion. 22 E. 3. 23. A 
writ came to the chief juſtice of this court to remove a 
record. By the court he was diſcharged. * 


% 


Whaley ver/us Anderſon. 
Mich. 14 Car. 2. Rot. 399. 


Treaſon. T* ejectment of a demiſe from Springate and Stapley. On 

ES Not guilty pleaded, the jury found a ſpecial verdiQ, 

. 874, gos, That William marqueſs of Nerv · caſtle being ſeiſed in fee the 
999, 933. 19. of May 16 Car. 1. demiſed to More, Wolrich and Aleſtry 

for ninety- nine years, upon condition to pay 25000. in the 

* P, 121, year ® 1700, and 200l. per annum in the mean time; More 

e dies, and then Wolrick and Aleſtry 12 Febr. 17 Car. 1. 
aſſign to Warren and Lanyon. Edward Whaley purchaſes 


the reverſion, Warren and Lanyon 1 November 1656. 
aſſign 


err 


— 
a 


W TW 62 


tainder Edward 


- 
* 


Feftn: Paſth. 17 Car. 2. B. R. — 
aſſign tq Sir Charles | Harbord, and agree; that if Wh 

half a year's intereſt and principal upon the 1 77 
vents. theh the zflignee (hall be in truſt for him. Edward 
Maly doth not pay the principal in 1658. by indepture 
betwixt Springate, te for the uſe of his daughter upon 
thattiage with Jon Maly. Harbord aſſigns to Springate 
in ttuſt by the direction of Edward Whaley to permit Jain 


Whaley to take the profits of 200/. per annum, the remain- 
der to the wife for life, and the reſidue for the charges of 


the triftees, and after to Edward Whaley. The 2500. 
was paid by Springate to Sir Charles Harbord ; the marriage 
took eſfe & j the laſt indenture was not in truſt for Edward 
While, The ped of April 12 Car. 2. by the act of at- 
haley was attainted, and all manors, Cc. 

of which he was ſeiſed were forfeit ; and upon the whole 
matter, If for the plaintiff, Wc. and the main queſtion was, 
}f this traſt ſhall be forfeir to the King by the act of 
attainder. | | 
Pies for the plaintiff. The king hath no title in law to 
theſe lands. t. Whar _— or intereſt Edward Whaley had 
by theſe indentures. 2. What may accrue by this torfejs 


fore, As to the 2 There are three indentures, and ſo 


many pretences. 1. A reverſion upon ow of 2500/: 
2. Edvard Whalty had « contingent truſt by the ſecond in- 
denture. 3: The refidue of the profits was to him. 1. 
He cannot have a right by the redemption, becauſe the 
king ſhall not be in a better plight than WAaley bimfelf. 
As to the 2d, touehing the intereſt upon the contirigent, 
This is paſſed, and depends upon an act to be done; which 
was got done, viz.) payment upon November following. 
The, third upon the third indenture. If by this limitation 
of the refſdue of the profits, the king hath a titfe to the 


land? And he conceived not. 1ff, The verdict finds that - 


the truft was to Fel Whaley for 200. a — and to the 
truſtees for their ex pences, and then to Edward Whaley: 


The jury doth not find that any reſidue remains, nor that 


the land is of any value, and then no ſurplus ſhall be in- 
tended. To the 2d, If the intereſt of the king ſhall ſwal- 
tow the whole land? And he conceived not. 1. 1 . 
that in caſe of forfeiture upon attainder the king is intitled 
to perſonal things intirely ; as in the caſe of an obligation, 


a horſe, c. the attainder * of one jointenant ſhall forfeit # 
all, bur not of things in poſſeſſion, which may be divided. 


3 Infl. 55. Chattel reat in poſſeſſion; anff Plow. 243. 
intimates ſo much, becauſe he inflantes only in intire 


chattels. 


P. 1224 


e l 
Gil, Dame Hale's caſe, Leaſe for years forfeit by 2 


. jointenant. 


Reſp. The pleadings of this caſe ſhew the caſe to be of 


A leaſe aſſigned to baron and feme after marriage, and fo 


ng moieties betwixt them. 2. The reaſon of this caſe is 
the relation from the time of the forfeiture, which is there 
a diſpoſition ;. but in caſe of jointenancy the one may grant 


only a moiety ; but in our caſe there, is no jointure, and 


they cannot take the profits together; but there is a prior- 


iy g time. between them, they may be tenants in common 
ception of the profits. The words of the act of 


parliament are, Al! lands, &c. of which Edward W haley 


had any eſtate, ar any in truſt for him, ſhall be veſted . in the 
king, &c. But there is atio a ſaving to all ſtrangers ; the 
king ſhall have the ſame cſtate in law as the party had is 
equity, and not more; and therefore if the truſt had been 
for John for life, the remainder to Edward, the king ſhall 
have only the remainder, and not the poſſeſſion, Here 
Edward ean never have the poſſeſſion of the land. If Ed: 
ward had brought his Subpena, he ſhould never have the 
ſſeſſion, for there. ate precedent eſtates; hut the truſtees 
all deliver the ſurplus io Edward, It is like to the ſtatute 
of uſes, for, this ſtatuie o of attainder executes truſts. If the 
truſt had been, . that the 1ruſtees ſhall permit the Cefluy que 
ruſt to perceige and. take ſuch annual ſum, it ſhall be 
veſted in the king. 

Bigland for the Ann. Conf der the cafe, 1. With- 
out reference to the. deed of ſettlement, and then the caſe 
is, 1. When Edward Fheley purchaſes the reverſion he hath 
a right of redemption. 2. When the mortgagee and the 
reverſionet join in an aſſignment ; although the money was 
not paid at the day, yet the truſt remains. Where an eſ- 


tate is once veſted in the king, nothing ſhall deveſt it. 1 f. 


123. 


118. Cro. Far. 82. — verſus Myndiam. Moor 196, 815. 
Palmer's caſe. : It the truſt had been, that Edward Whales 
ſhall haye all the profits, then the term it ſelf ſhall be in 
the king, Adam and Lambert's caſe ; The king ſhall have 
all becauſe a mixt intereſt. Plow. 423. Here the king hath 
ſomething, and if it do not appear what part he ſhall have, 
he ſhall have all. 

Wyndham. juſtice. A leaſe upon condition to pay at 2 
day to come, and and then the leſſor makes another leaſe by 
eſtoppel, * and then procures another to pay the money; 
the lea ſe by eſtoppe} ſhall take place. SY 

Kely juſtice for the plaintiff, | 

. Twi 


juſtice, The queſtion is, If the equity of 2 


tru 


FW 
* . ; * 
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truſt be forfeit, and it ſeems not; and it was adjourned; 
and after judgment was given for the plaintiff. | : 


Willan verſus Gill. $ 


EORGE ALLING TON makes his will, and Gi Prohibition. 
ham and Denhurſt his executors ; Denhurſt makes his 
will, and executors, and, dies; Gillam dies inteſtate, his 
adminiſtrator ſues the executor of Denhurſt for a legacy 
due from Allington. Simpſon moved for a prohibition, 
Twiſden juſtice. Here by the ſpiritual law the plaintiff 4 
may ſue the executor of Denhur/? as executor de ſon tort. : 
Kelzng juſtice. The executor of Denhurſt may be ſued " 
as executor of his own wrong, but then he cannot be ſued —_ 
as executor of Denhurſt, but as executor of Allington. | 
Twiſden' juſtice; In our law it is ſo; but in the eccle- | a5 
fraitical law perhaps it is otherwiſe. IEC x 
*  Wyndhart juſtice accords with Twiſden, it is more proper 0 
for an appeaFthan a prohibition. | | | | | . 
' Twifden i&tords, and a prohibition denied by three o® 0 
againſt Kelyng '' ' * 1 OT 


| | Buck verſus Angel, 

THE plaintiff counts, that whereas he had procured one Aﬀfampfit. 
Woodward at the requeſt of the defendant to ſurrender 1 Danv. Abr. 

a leaſe, the defendant would pay, Sc. On Non Aſſumpfit 74: P. 1. 1 

pleaded, and verdict for the plaintiff, it was moved in ar- 1 = 87 


Kelyng juſtice to be only matter of form, But judgment 
was ſtayed until, (Fc. , | 


Burton verſus Robinſon. | P. 124. 


ETINUE for a deed, and verdict for the plaintiff, Inquiry. 

that the defendant detained the deed, and 201. da- 3 

mages; and then iſſued out a Diſtringas to deliver the deed 2 
or the value, and after that a writ of inquiry iſſued for the 

value, and found a different value from the firſt verdict; 

and it was moved that the laſt damages found on. the writ of 
inquiry ſhall ſtand. Raft. Entr. 214, 219. tit. Julgment in 

I 2 | Detinue ; 


e 
o 6 ih 


Fefin. Paſch. 1) Car. 2. B. R. 


3 * Detinue e 3. And Chenye's caſe hete doth not oppoſe this, 
e becauſe here attaint doth not lie. | 
54 Kelyng juſtice. There cannot be damages and a writ of 

LA mquiry alſo. 


wiſden juſtice. There ought to be both; and it ws 
Fm, and after adjudged for the plaintiff, | 


| 2 ingt 1 verſus HHirſt. 
lat. Trin. 16 Car. 2. Rot. 303. 


EBT upon an obligation againſt an executor. The 
d defendant pleads Nen ef. faclum; and upon this the 
ury found a ſpecial verdict, viz. That the teſtator of the 
| * _defendant ſealed and delivered the obligation, and that the 
1 Keb. $85; plaintiff was a commiſſion officer, and detajned the "ſaid 
teſtator in priſon until he had entered into this obligation. 
( And they found the act of oblivion. that pagdons all #Qs of 
Ng. and all appeals and perfonal actions by reaſon of 
them ſhall be diſcharged, and that all perſons: may plead 
the general iſſue, that the defendant nor teftator are not 
excepted. . | 
en for the Sith Tere 48 tho points. i. l 
this obligation be nulled by this act; and, it ſeems that it 
Is not. 2. If the defendaht my plead Non 'eft fach; 
And it ſeems he cannot. | 
To the /, It is nor within the words of the aQ, be. 
"cauſe thete is no tention of an obligation given to another, 
2. It is not within the meaning, becauſe it is not i 
time or 6ffetite, Pwd. 173. Hill detſus Grange. Word 
-onpht to anſwer the ſenſe of a ſtatute; the act was intend- 
2 the 'betiefit of the plaintiff, who was à commiſſiot 
officer; | 
* Objef. Or relating thereunto. 
Reſp. This obligation is collateral to the offence, and not 
relating; for telatiig ought to be preceding and not ſubſe- 
quent, and therefore it was adjudged, Dyer 14 J. Tunc is 
extended until, 164 and 296. 5 Co. Clayton's caſe, 2 Io 
112. A ſtatute ought to be expounded to prevent -preju- 
dice to a third perſon. | 
As to the 2d, He cannot plead Non eft factum, but the 
ſpecial matter, and coneluũe I Hint nient ſon fait. 1 H. 5. 15, 
5 Co: 119. Whelpdale's caſe, Hob. 72. den 
| Lin for the defendant. As to the 1ff; It is within the 
4 words of the act in a legal ſenſe. Perſonal aQions * 


* 


5 P. 125. 
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the cayſes, of aQion. I In £ 85. 8 Co. 153. Littleton 
ſet! $12. it extends to obligations. There is another clauſe, * 


viz. T hat, all differences betwixt the ſubjefr, &c. and all 
that had followed upon it. Here this act of hoſtility which 


occaſioned the obligation. 2. This is within the intent 
which was to take away all thoſe things which might be 


the cauſe of future diſturbance, | 
As to the 24, If the act had ſaid that the obligation ſhall 
be diſcharged, then it ought to be pleaded ; but here it is 
that the de ſhalt be void, and that the defendant may 
' Kehng juſtice. The act enures between man and man, 
as a releaſe; that the impriſonment is diſcharged is clear, 
then it ſeems the obligation ſhall be diſcharged. = © 
As to the ad, The general iſſue aids where the defen- 
dant cannot juſtify at common law; here may be a juſtifi- 
cation at common la . r 
Myndlam juſtice. A contract ſeems not to be diſcharged 


by this act, although many of them were forced by acts of 
hoſtility. A man takes a horſe in thoſe times, treſpaſs doth 


not lie, but upon demand trover lies. | 
Twiſden. Acts of hoſtility ſhall be intended matters of 
force. e i net 85 | 


As to the 2d point, The a& gives a latitude to the party. 


onda! en 
Intr. Hill. 14 Car, 2, Rot. 68g. 


JECTMENT for land in 


P. 126. 


in the county of minder. 
Monmouth, Upon Not guilty the jury found a ſpecial} wa. 247 


verdict, viz. That Edmund Williams ſeiſed in fee 20 Aug. * Keb. 888 


15 Car. 1. by indenture covenanted in confideration of mar- 
riage, and 600). portion to levy a fine to the uſe of the 
conuſees till a recovery had, and then the recoverors ſhould 


be ſeiſed to the uſe of Edmund and ' Dorothy for their joint 


lives, the remainder to the heirs of the body of Dorothy by 


Edmund ingendeted, remainder ¶ Dorothy 18 Edmund) 


to Dorothy for life, remainder to the right heirs of Edmund ; 
the marriage takes effect, a fine is levied, but no recovery 
was had; and there is a clauſe in the deed, That if there 
was not any recovery, that then the conuſees ſh ſtand 
ſeiſed to the uſes before mentioned. Edmund and Dorothy 
have iſſue two daughters, Rache] and Elizabeth; Edmund 

Shy) | | dies, 


4 


wy 
* = 
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dies, his widow marries William Watſon, the daughters arg 


4 _ leſſors of the plaintiff. 


Winnington for the plaintiff, The deſign of this cop: N 


veyance was, that if the huſband died before his wife, that 


his iſſue ſhould have it; here Dorothy hath no title, but the 


davghters. 
1, When the free hold determines. 
2. If it determines upon the death of _. 
If the contingent remainder fail, if the other takes. 


As to the 1, This freehold upon which all the remain. 


ders depend, determines upon the death of the huſband, 
- becauſe it is for their joint lives; although a joint eſtate to 

two ſhall be intended to the ſurvivor, 5 Ca. g. Brugnels 

caſe; but if a particular limitation be, it is otherwiſe. 

To the 24, Remainder to the heirs of the foams ingen- 
dered by the baron, theſe are words of purchaſe and not of 
limitation, and then contingent, ſo they cannot take, as 1 
Inſt. 22. ö. Where the anceſtor takes an eſtate for life, the 
remainder over to him and his heirs, it ſhall be by limita- 
tion and not by purchaſe, There is a difference where the 
freehold is abſolute and intire determinable upon life, and 

not upon a determinable eſtate for life, where by poſſibility 
; 2 FP. 127. it may * continue and conſolidate, An eſtate to A. for life, 
. | the remainder to B. for life, remainder to the right heirs of 
. A. they are words of limitation. But not when a deter- 
? minable freehold, as an eſtate during widowhood, remain- 
| der to his right heirs; here they are words of purchaſe. 10 
Co. 85. Lovie's caſe. Lands given to A, for life, remain- 
der to B. for life, temainder after the death of A. to B. 
and his heirs. 
To the 3d, Then the contingent, lama is deſtroyed. 
3 Co. 20. Beraffen's caſe. 
Powwis for the defendant, Here is _- eſtate-tail executed 
in the wife; it had been clear if the wife had died firſt. 
2. If the eſtate be limited to A. for life, the remainder to 
the he rs of his body, it is an eſtate-tail executed, 1 CG, 
204. and there is no difference in this caſe. 
1. It is within the words of Shellie's caſe, 1 Co, 104- 
becauſe an eſtate limited to one for life is a freehold indeb- 
nitely. 21 H. 6. 54. 4. 33 H. 6. 5. b. 40 E. 3. 20. C 
21. It behoveth not that the free hold continue; and Lovie's 
caſe cited on the contrary part is not to the purpoſe ; the 
caſe "Win isein Perkins ſeft. 337. 4 
2. The wife hath a freehold tor life. And it is like the 
caſe where land is given to baron and feme, and to the heirs of 
the body of the feme, and ſhe dies. Dyer gg. Fitzh. Br. pes 
Kelyng 


F 


- 
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T erm. Palch. 19 Car. 2. B. R. 
Kehyng juſtice for the defendant. This eſtate, is an eſtate- 


tail executed ſub modo, (viz. ) not as to diviſion of the join- 
ture; but it is to other purpoſes; and fo all the other juſtices 


held, and judgment was given for the defendant. 


Hunt verſus Swain. 


TY E plaintiff Ps that the father of the defen- Aſumpſſt 
dant was obliged to the plaintiff in an obligation, and ; 3 35. 
that the defendant is his ſon and heir; and that the plain- 1. 
tiff notified to the defendant, that he intended to ſue him; * Sd. 247- 
and upon this the defendant, in conſideration that the plain- 3e 
tiff would forbear the defendant, promiſed to pay the money 2 x Keb, 62. 
due upon the obligation. The defendant pleads Non Aſſump- 
fit, and found for the plaintiff. And it was moved in arreſt 
of judgment, that it is not ſaid that the heir was obliged in 


* Wild ſerjeant for the. plaintiff. That it wal be ſo Ha. 1656. 
intended; and he cited the caſe of ſeignior St. F 22 and his B. R. Sr. Paul 


* and his wife 
6 wife againſt the earl of Rivers. - | — 
in of Rivers, 

it 2 declgre, That whereas the father of the defendant obliged himſelf to the 
/ plainti wife, 2 ola fuit, in the of zool. for the payment of 2601. which father 
fe, is now dead, and the defendant is bis on and heir, to whom, the plaintiff repaired, and in- 


dant upon conſideration of forbearance aſſumed to pay, Je. And upon Non Aſſumpſit 
pleaded, and a verdict for the plaintiff, ſerjeant Twiſden moved in arreſt of judgment, be- 
cauſe it is not ſaid, that the father obliged him and his heirs, and therefore it docs not ap- 


that it ſhould be intended, it Being found by the jury, according to Bidwel and Catten's caſe. 
Heb, 216. and the plaintiff had judgment upon my own argument; but otherwiſe 2 
between Barber and Far. Trin. 22 Cas. 2, B. R. a 


Twiſden juſtice. By this way preſumption ſhall aid any | 
thing; but I confeſs that Rolls, when he was chief juſtice, 
was of the opinion, tht it was good in this caſe after ver- 
dict; but I conceive the material thing is omitted. 
Wyndham Juſtice. The defendant hath admitted kimſelf 
to be bound, by the deſire to give time to pay, and there- 
fore it ſhall be preſumed that he was bound, and ſo the 
plaintiff ſhall have judgment, 7 

Kelyng juſtice. The forbearance only will not maintain 
the action; for in the action againſt an executor he ought 
to ſhew that he is executor, but here it is laid that he is 
heir; as if 1 lay a man to be executor, although he hath 


no aſſets, it is good. 
Hide chief juſtice. There is a grafd diffii#nce be- 
tween an heir and executor z j and it was adjourned. Vid. 


* 1 Hob. 


4 


4 * 


4 890 


the ſaid obligation with his father. p. 128. 


tima ted chat he intended to ſue the defendant as fon and heir for the aid debt; the defen- 


pear the defendant was liable to an action, and fo the conſideration is yoid, But, adjudged. 


— 


| = 
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Hab. 18. Woollaſfton verſus Web, 1 Leon. 114. Grey's caſe 
cited in Stone and Withypogl's cale. 2 Cro. 602. Bard 


| verſus Bard, contra Nelv. 36. Fiſh verſus Richardſon, i 


-* Rogers verſus Maſcal. 


RESPASS in aſſault and impriſonment. The defen, 
1 Gant pleads that the 2674 of Feb. in the Palace court 
one levies a plaint againſt the plaintiff, and the defendant 20 
ſerjeant of the faid court takęs him by virtue of procef 


- upon this plaint, The plaintiff demurs. | 


Offey for the plaintiff, The juſtification is by feveraf 


proceſs out of the palace court, and doth not ſay it is by 


preſcription or letters patent. 
2. It is ſaid that Cage levied a plaint in the nature of an 


adtion upon the caſe, and upon this a Capias iſſued, and the 


P. 129. * officer returned it. The infmediate procefadhere is atrach- 


and there is a difference where the juriſdiction is = 
ncer to 


ment by the goods, where it ought to be a ſummons. 34 
H. 6. 49. 4. 5 


3. Capils is not a proceſs within an inferior court, be. 


cauſe the ſtatute which gives a Capia. doth not extend to 


it. F. N. B. 92. G. 100, D. The ſtatute of 19 H.). 
cap. g. gives a Capias in B. & und C. B. but not otherwiſe ; 


erroneous or void, proceſs dath not expoſe the o 

falſe impriſonment. 10 Co. 76. But otherwiſe ivis in an ine 
riowjuriſgi@tion. Cro. Car. 394. apd 395. Nicholas verſus 
Walker, * — 


3 * 898 2 ay + 
4. It doth nat appear the court had juriſdiction. It is 


faid generally, that the plaint was in nature of an action 
upon the Eaſe, and it may be ſuch an action as cannot be 
brought in an inferior juriſdiction. Mien. 17 Car, 1. Bye 

verſus Olive, Rot. 545. or 5848. + 
Pemberton'for the defendant. As to the 24, It is a court 
of recod which ought to have ſuch proceſs. 2. Summotis 
goth not lie in an action upon the caſe, but a Capra lies in 
treſpaſs in any caſe, and it is a general entry in al} courts; 
and the caſe of Dye and Olive is not to the purpoſe. To 
the 3d, Summons is not a proceſs in an action upon the caſe, 
but a Pone, F. N. B. ga, and 93. 3 * 
Osec. It is not ſaid, guad profert die in Turin the letters 
patent by virtue of-which the court is helle. 
Reſp.{Fbe defendant is only a bailiff, and cannot have 
them, nÞÞn the reaſon in Leyfe/d's cafe, and Dyer 29. Sub- 
lefſee;ovght to ſhew the leaſe, but fub-colleQor and under- 
** * ſheriff 


N H 
v 


* 


"y ; . 
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- ſheriff not. 36 H. 6. 14. 22 H. 6. 42. An incumbent 
ſhall not ſhew the title of his patron. 36 H. 6. 14. . 6 
ObjeAt. Ie is not ſaid of what ſum or place the court had _ „ 
juriſdiQion, | ; s 
Reſp. It is a court of record, and ſo hath conuſance of N 
all ſums; and ſo is the plea of conuſance of pleas, the plaint 
is not levied of any ſum but generally. As to the place, it 
is ſaid to be within the juriſdiQtion, and cannot be traverſed 
how many miles it extends, but only that it is not within * 
the juriſdiQion. 5 | 
Object. A Capias doth not lie within an inferior juriſdiQtion, 
' Reſp. 1. Admit this proceſs doth not lie in an inferior 
court, yet the court having juriſdiction the officer is not to 
be puniſhed. 10 Co. 76. 2. By the equitable interpreta- , 
tion of the ſtatute of 19 H. 7. cap. g. it will extend to other 
rts. As the ſtatute that gives debt againſt the warden of , * , 
the fleet extends to the ſheriff, This ſtatute of 19 H. 7. * P. 130. 
doth not give the Capias alone, but at the common law 2 lat. 434. De 
Where originally there was not ſummons, but a, Pine, and u g, . 
| then a Capiar. .,Capias is not the proceſs by this ſtatute, If at the cm- 
but the exigent. 35 H. 6. 6. a. pl. g. Capias infinit? was be- mo hw, it is 
fore, and not the exigent. Experience ſhews that before dhe flatut * 
the ſtatute a Cupiar iſſued in thaſz courts, Raft, Entr. 293. 4. attchmgat. 


# 


A memorandum made that the-proceſs given by this ſtstule ie 6 
an exigent. 8 0 

Tuſſas juſtice. This exception has been but it 
is cured by appearance. | 


' Wyndham juſtice, It ſeems proceſs in an a00 upon the P 
caſe was a * infinit?, But after it was adjudged for — 
the defendant by all the judges beſides Hide chief juſtice, | 


» Þ : Fa 8 1 k 2 
Nemorandum, The firſt day of this term died bit Robert 
Hide lord chief juſtice, who was a man expert | the pleas 
of the'crown, but eſpecially in thoſe which gncerned 3 
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There being then only three Judges, viz. 


: Jr's Sir Thomas Twiſden, 5 
ä Sir Wadbam Wyndham, . Tuſtices. 
Sir Jobn Kelyng, 4 


. © 1 


5. Worral verſus Brand and other two Executots. 


Death. ® * . againſt two executors. After iſſue joined, 
13 £ A one of the executors dies, and then the plaintiff ſug- 
« *. v pb, 902, geſts upon the roll that the other was dead, and upon this 
_ > 90s, 925. there is a trial againſt the other. 
WS. - rape agaiat Ane now Jones for the defendant moved in arreſt of 
” oe n 4 two ſheriffs, judgmen, and the queſtion was, If the death of the one 
2 2 abate the vrit as to both; and it ſeemed to him that it did. 

| 1 Cro. Elz 625. 1. In all ctions of treſpaſs, which are grounded upon a 
N EIA Bannion verſus tort, the death of one bal not abate the writ of the other; 


Watſon, Sec. but if it be fourde& upon contra, as Nikhil debet or Ne un- 

* ques receiſer, Ec. there by the death of one the writ is 
J abated aginſt the other. / In debt. 4 E. 3. 26. b. 50 E. z. 

7. In ackimpt. Fitzh. Br. 263, 3 in the 

caſe it ſelf.|Plowd. 186. b. Woodward verſus Darcy, 37 H. 


6. 16. are aſes in point, 10 H. 4. 18. In detinue. 2 H. 4. 


a T & 1 : | * 
Þ : hots F Pemberto\for the plaintiff. There is no reaſon for this 
. difference pi by Jenes; in 50 E. 3. 7. there it was, that 


he was dead\efore the action brought, and the writ was 
| | falſe. 37 H. 16. A writ of error was brought, and it 
| ; n was moved fcthe plaintiff, but it was never argued there 
(| 15 cited the 1. 3. but there is no ſuch caſe. As to Phwd. 
1 . ,, nothing was'd „and no judgment there. given; Cro. Car. 
| oy. 426. Tiffen's c an action againſt two and one dies,, and 
0 ſuggeſtion byre the Venire Fac.-and yet good. 41 E. 

3. 3. Account ainſt two, and one dies, the other ſhall 


* anſwer over. Breit. Reſpundes ouſter. pl. 4 No reaſon for 
. \ i 5 2 one 
E 5 
ES | 
> : | 
„ — | * 
\ * 


caſe, Cro. Eliz. 5. 


_ the aer matter guides the thing. Cro. Fac. 318. 


- © 
„ * 
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one more than another, as in outlawry. Here “is no other P. 132. 
action or better brief, and the abatement ſhall be a miſchief 
to the plaintiff, but none to the defendant by the allowance; 
for the 'defendant may plead Plenement adminiſter, and the © 

vmiſe ſurvives. And there is a difference where there with this 
are two plaintiffs and where two defendants. Reſol ved by Judgment a- 
the court that the writ is abated; and they relied upon 4. Kn 
Woodward and Darcy's caſe, and 37 H. 6. But fee Hern's Caſe, but Cro. 


Eliz. 652, con- 


precedents 102, 139- to the contracy; | ” is, Sana, 
A Opey verſus Thomaſius. 


TON a ſpecial verdict in an Ejeclione firme of land Eſtate. 


in Devon, the caſe was to this effect. Rous ſeiſed of 3 Danv. Abr. 
lands in fee, by inderſture makes a leaſe to Thomaſius for 158. + 
99 years, if three lives live ſo long, And then ſettles the » Lev. 167. 


reverſion upon himſelf in tail, with a power to make leaſes | Keb 78. 


zfor one, two or three lives, or for 21 years in poſſeſſion; 910. 


lid then he leaſes for 21 years to commetice after the firſt 
lea ſe, and then conveys over the reverſion- by fine; the 
firſt leaſe determines; and the queſtion was if the conuſee 
may 11void this ſecond leaſe, which, as was admitted, was 
not within the power, becauſe it was not in poſſeſſion. 

ones” for the plaintiff. There are two points. 1. If the 
ſecond let iſe be purſuant to the power in the firſt indenture. 
2. Admitting that it is not, then if the conuſee ſhall avoid 


this leaſe made by the tenant in tail. 


As to the 1/f, There be two parts of powers: 1. To 


make leaſes in poſſeſſion, 2. Leaſes in reverſion. - It doth 


not come with the power to make leaſes in reverſion, be- 


» "cauſe they are tied up to ſpecial particulars for any number 


of years determinable, &c. 6 Co. 33. Leper and Wrgth's 
Object. It is a leaſe in poſſeſſion, becauſe there ſhall not 
be two leaſes extended by one and the ſame power, and it is 
quaſi a poſſeſſion. | 
Reſp. 1. Obſerve the intent of the deed. 2. In pleading, 

poſſeſiion may be of a reverſion, but not in a conveyance ; 
for there it ought to be according to ordinary 3 
kin's caſ 

As tothe 2d, Tenant in tail of a reverſion makes a ſe- 
cond leaſe after the expiration of the firſt, and then levies a 
fine to a ſtranger, if the conuſee ſhall avoid the ſecond 
* leaſe; and it ſeemed to him he ſhould. J. Tf this _ *P. 133 
| WES eaſe ; 


o 


> 
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jegſe. be void or voidable ; and he held it vis void. 2, If 
the conuſee may avnid it. 
As to the 1/, It is void; Mæfim. 3+ rap. 1, Tenant in 
tall Chall not have pawer ie ajjen to the prejudice of his 
* iſſue, but otherwiſe it is yoidable. Tenant in tail | rk 
: rent · charge, it is void againſt the iſſue, tenant in ta 

a leaſe without reſerving a tent, it is void. Pho. A 13 
| H. g. 8. The reafon of theſe caſes js, becauſe it is an ap- 
| parent prejudice to the iſſue; and the ſtatute doth not meg- 
ſure the acts which the tenant in tail doth by his eſtate, but 
with the conſequence of the prejudice that may come to 
the iſſue by them; and here is an apparent prejudice ; for 
if he may make a leaſe in futuro he will deprive his iſſue of 
the liberty of alienation according to the ſtatute, and alſe 
to levy a fine. This upan the reaſon ſince the ſtgtutes gf 
32 HM. 8. 4 H. 7. 6G. 41, 1 4nft, $23: This leaſe is 8 
Sigg. 2+ This leaſe 15. by way of future intereſt, the 
iſſue is in paramount this futurg intereſt, for it is not an ef- 
tate until it is executed, for a ſurrender may be 2 | 

ſtanding it. When tenant in tail makes a leaſe in futur t 

ſtatute preſerves the iſſue. Cre. Fac. 445; Griffin's caſe. 
legſe py 4 is * akkhpugh 4 rent be reſerved. De 


27 
; 6p to my muy The conuſee ſhall have the ſame power, 
Plawd.'437- Smith verſus $ . Feoffee may enter 1700 
e {96 erence” bet wixt copaſee and 
_ feoffee 
15 Decl. Dyer 5 1. Tepant in tail makes à feofiment, and 
| makes a. leaſe for years. 15 
| Reſp. No reſemblance, for when tenant in tail makes a 
feoffment the tail is diſcontinued, and then the, joining with 
the feoffee is good. 
** Heel. Cre. Far. 692. Crater verſus 72 
ſp. The We had barred the intail and himſelf, 
and therefore the conuſee ſhall not bave more power than 
2 tenant in tail himſelf. + 
 Winnington for the defendant. This leaſe is purſuant to 
the power,” which is to be regarded at the time of the crea- 
tion; poſſeſſion may be applied when it is to take effect in 
"4 poſſeſſion. Intent of the parties, I confeſs, Hawkin's caſe 
in Civ. Ja. 318, to be againſt this opinion, but the record 
of that caſe doth, not warrant it. And Yelv. 224. reports 
. the ſathe caſe wholly different from Crook ; but admit that 
the powers not purſued, yet 1. This leaſe is only voida- 
ble. * ot e by the conuſce. a 
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© As t6 the x, Tenent in tail makes u leaſe in future, * P. 


rendering tent, this lenſe is only voidable; Plow. 434. is a 
caſe in point. 1 afl. 46. 

Objef. Dyer 279: + 5 N 

Reſp. Catlin there denies the opinion of Manwood. It 
had been good although no rent had been referved, till 
avoided. Hutt; x02 ane 

To the 2d, The conuſee cannot avoid this leaſe: m. 
a. de dinit. The iſſue hath power to elect p prolem fuſci- 
tatam, tenant. in tail hath, power. by the common law. 
The cobuſee doth riot come in in privity of the eſtate-tail, 
Dyer 51.6. 7 C. g. Count de Bedford's caſe. Tenam in 
tail makes a leaſe in futuro, and then levies a fine, the 
leſſee enters, the conuſee enters upon him, and the fine ts 
reverſed. Dyer 263. 

Kehng juſtice. The firſt point concerning the power is 
the principal point; tenant in tail makes a leaſe in futuro, 
it is not void, but yoidable only, and the conuſee ſhall here 
have advantage of eleQion as well as the iſſue. | 

Whyndhain: juttice; If the leaſe be in Eſſe at the time 6f 
the ſettiement. A leaſe made by [the power to commence 
after the leaſe in being is determined, is good. Dyer 387. 
There is a difference when the land is in poſſeſſion, and 
when it is in leaſe. Tenant in tail makes a leaſe without 
rent, it is not void, but voidable. becauſe there may be ed- 
venants in it; and there is alfo fealty; G. 

Foiden juſtice. Powers ate to be expounded according 
to the intent of the parties. Tenant in tail makes a leaſe, 
it is duty voidable; the conifee ſhall not avoid it, becaoſe 
the eſtate· tail is barred, and he cannot come in in ptisity; 
and matter of eleQion is transferable. Latch, Arnold and 
Ns caſe. And it was adjourned. 


Winne ver Lloyd. Sve befbrr. 


the defendant in the writ of 8 accbrding to 3 H. 7. 
cap. 10. he cited Cu. Int. 162. Cro. Eliz. Grow's cale; 
and v. Ekz. Penruddect's caſe ; and although there id not 
any delay here according to the words of the ſtatute, yet 
this is to be intended where execution may be; but E is 


no ® Execution to be had, But the court denied to give # p. 135. 


WRIT of error was brought to reverſe a common Enor. 
rerovery in Wales, and judgment in the common re- Aatea 16, 55, 
covery is affirmed; and now Williams moved for for 79» 6. 


134- 
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coſts, becauſe there is not any delay of execution; and at 
the common law there was no coſts in a writ of error. 


W Low verſus Beardmore. 


Caſe. AN action upon the caſe againſt the defendant for falſely 
NG and maliciouſly indicting the plaintiff for a reſcous, 
r Lev. 169g. And on Not guilty found for the plaintiff, a an 
1 Sid. 261. Powis for the defendant moved in arreſt of judgment, 
—_ 551, that ſuch action upon the caſe doth not lie for indicting one 
for a bare treſpaſs, and this indictment was but a treſpaſs. 
And as to the objection, That the plaintiff declared, that 
the defendant ſcienter indicted him, | 
Reſp. It is the common declaration which is falfo & ma- 


W | | N 
 Whndham juſtice. The caſe of Langly and Clark was 
debated for an action for an indictment for taking his wife 
with an intent to raviſh her; and it ſeemed there for the 


defendant. 
Mich. 1659. Twviſden juſtice. In Chamberlain and ' Preſco#s cafe, it 


— — was reſolved in this court, that the action lies for ſuch 
The Plaintiff indiẽtment; but the judgment was after reverſed in the 
yn ipe- exchequer chamber; but it ſeemed a hard caſe if the ac- 
for maliciouſly  ' * | | } 

indicting him̃ upon 8 Elis. cap. 2. for procuring the defendant to be arreſted in another man's 
name, who diſowned the ſuit; and the plaintiff «declares that he being a freeman of Leads, 
and a merchant, an! reciting the ſtatute, the defendant cauſed him falſely and maliciouſly 
to be indited upon that ſtatute. And upon Not guilty pleaded, and a verdict for the plain- 
tiff, Allen moved in arreſt of judgment that this action would, not lie, it being onl a ref: 
paſs in its nature; and if it ſhould be allowed, it would diſcourage proſecutors : But bot- 


withſtanding the plaintiff had his judgment. 


Kelyng for the defendant. Such actions would deter men 
from proſecuting; and he ſeemed to be for the defendant; 
but it was adjourned. Vid. poſtea Henly verſus Bur ſtal 180. 


Eſtate. | Jemot verſus Cooly. 
3 Danv. \? 22309 | . 
> ++ go * of the demiſe of fir Ralph Bovey of 
1 Vent. 193. lands in Amerſham in the county of Bucks; on Not 
I _ 112. guilty pleaded, the jury found a ſpecial verdiQ, viz. That 
262, 244 - Proncis Drake 20 Juh 1651. for 6000). granted a, rent- 
P. 136. charge to the leſſor of the plaintiff of 420. a year, and in 
1 Keb. 784, the deed was 'this clauſe; And the ſaid Drake doth grant 
4 that iſ the ſaid rent ſhall be in arrear at any of the days of 
9 payment above twenty days, that then it ſhall be lawful to 

Keb. 6. and for the ſaid Bovey to enter into the ſaid lands, and the 
oſtea 158. | ſame 


„ 


1 
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ſame to retain until he be ſatisfied the ſaid arrears. The 
rent is behind at one of the days,. and the leflor enters and 
demiſes to the plaitif. | , 

Jenes for the plaintiff. The ſole queſtion is, if the leſ- 
ſor of the plaintiff hath any intereſt in the land it ſelf by 
theſe words. Here it is not any queſtion, If the intereſt 
be an inheritance, freehold or chattel, becauſe fir Ralph 
Bovey is alive; but that this eſtate is an intereſt.” Littleton 
ſef. 327. There it is not a condition, becauſe then he 
ought ta avoid the whole eſtate by his entry. 1 ff. 217. 
This intereſt is a chattel created by the agreement of the 
parties. Littleton doth not put it by deed indented, but it 
ought to be ſo intended; for a feoffment in fee rendering 
rent cannot be without deed, becauſe not good by way of 
reſervation. 1 In/f. 143. It hath been held that a rent 
upon a feoffment may be by deed poll. Do. & Stud. 74. 
11 H. 7. 22. 14 H. 7. 36. This intereſt is a chattel, be- 
cauſe it is a penalty annexed to the rent. Cro. Jac. 510. 
Havergil verſus Hare. 

Object. It is a fee, becauſe heirs is in, and then it doth 
not paſs without livery. © © | 

Reſp. Theſe words do not deſign what eſtate, but who 
ſhall have the remedy. er 1 

Authorities in the point, Hill. 13 Fac. C. B. Rot. 868. 
Brown verſus Hagger, cited in Price and Vaughan's caſe. 
If tenant by Elegit make a leaſe to try a title, it is good, 
although he hath an incertain intereſt. 1657. B. R. Harri- 


ſon's caſe, the caſe of a tenant-right. 


Thurſby for the defendant. It cannot be a chattel-inte- 
reſt becauſe incertain. Lit. Se. 380. Bratton, Britton, Ec. 
do not mention any ſuch incertain intereſt. 37 H. 6. 26. 
Quas tenuit dum fola fuit,  quamdiu ſe bene geſſerit. 4 Co. 
30. Durante viduitate. Bro. Leaſes 67. Pet. Bro. ſect. 462, 
& 463. ibid. & 468. But it doth not appear that livery 
was made. 14 H. 8. 10. & 14. 8 Co. 96. CordePs caſe, 
It cannot be raiſed by grant. 1 [nf?. 42. and the reaſon is 
becauſe ſuppoſe the land will not anſwer the debt, then it 
ſhall be a perpetual chattel, yet 258. Green verſus Edwards, 
at ſome times it may be created, 1. By parliament, as te- 
nancy by Elegit. 2. Things in a grant may be fo, as a 
rent. 11 Aff. pl. 8. Common 17 Aff. pl. 7. In the caſe of 
the king. 8 H. 4. 17. Quamdiu in propriis * manibus, be- 
cauſe no other ceremony. is requiſite, but here it is in the 
caſe of land. 3. In caſe of a will it may be ſo granted. 
Cro. Elz. 315. Cardel's caſe, 3. H. 3. 13. 4 Ce. 82. 
4. In a feoffment upon condition to hold till the feoffee be 

f ſatisfied, 


«at 


e, 
9 


9 P. 15. 


21 Jac. c. 25. 


Pleading. 
x Keb. 920. 
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ſakfied, Ee. Litt. ef. 32). 44 Af. N. 3. Phod. 524 
FitzA. Birr 280. Dune 210. but this is only as a 

and not an eſtate. In caſe of a + 1s Abo gen may 
be ſo. 1 Inff. 146. Fortior eſt obil patio 4 gun Aegis. 
It is not an eſtate for years, nor a freehold. Not a free- 
hold, 1. Bechuſe it commences in futuro. 2. It is without 
livery, and therefore it is only an eftate at will, and it iz 
not found that it is not determined. Tenant at will cannot 
make a leaſe to try his title againſt his leffor, Bunde] and 
Baugh's caſe z and here the defendant enters by command of 


the leſſor. 


Twiſdeh juſtice. The caſe cited of Brown and Hagger 
is material. 
| 9 juſtice. The leſſor hath only an eſtate at 
will. | ; 

Kahyng juſtice. The cafe of Littleton eatmot be main- 
tained by reaſon, but only by the authority of the author, 
and it Was adjourned. Vid. poflen. | 


Marke verſus Johnſon. 


I an ejectment. On not guilty pleaded, the jury 
found a ſpecial verdict, which was in effect, That : 
leaſe is made by the king for years, provided that upon 
non-payment of the rent the leaſe ſhall be void. And the 
queſtion was, If the rent is arrear, the ap E grant 
this term de novo, without finding by office that the rent 
was unpaid at the 25 8 

Kehng juſtice. The ſtatute of 31 Fac. cap. 25. makes 
an alteratioti of the common law ; for now a leaſe ſhall not 
be void, as before; but now an office ought to be found, 
that the rent is not paid, and here is no office found: bit 
pon this ſpecial verdi& there is a ſpecial concluſion, and 
therefore good enough. But it was adjourned. | 


Thatcher ver/as Ullocke. 


F treſpaſs Qyare thauſum fregit: The deferidarit , 
that H. 8. was feiſed in fee, and ſo the lands deſcended 
to the king that now is, und that he as ſervant, Ec. The 
plaintiff repties, that H. 8. gratted to the plaimiff, and 


P. 138, doth * not traverſe the dying ſeized of king Clarks tr 


Firft, and it might eome to the king otherwife. Dyer 
170. * 
Twiſden 


%\s 
* 
. £ * 
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Twiſden juſtice. A traverſe needs not, and if it came 
to the king again, this ought to be ſhewn in the rejoinder ; 
the laſt ſeiſin ſhall be traverſed, if it might be gained by 
diſſeilin. Adjourned. | 


The King verſus Wagſtaffe and others. 


AGSTAFFE and others, citizens of London, be- ſuror- 
ing ſworn upon a petty jury at the ſeſſions at the Hard. 4or. 
Old-Baily, to try Goſſe and divers others, indifted upon the! S *7*: 
late ſtatute of conformity, refuſed to find the parties in- 938. 

died guilty, contrary to their evidence, which in the opi- — io. 99- 
nion of the judge was full and pregnant; and upon this 7..." caſe, 
the court fined them 100 marks a-piece, and ordered them 

to be impriſoned till they paid the ſaid fine. And now they 

bring a Habeas Corpus, and upon the return of this, all 

this whole matter appeared, and upon mature conſideration 

they were remanded. 

And by juſtice Kelyng (who was in the ſame court, and 12 Co. 23. 
gave the rule at the ſame ſeſſions for the ſame fine and im- Jurore are pu- 
priſonment) It is clear that the law is ſo; yet ſee Hollinſ- $tar-Cham- 
head Chron. par. 1. lib. 2. cap. 4. fo. 155. and part 2. der. 

1405, and 1126. Threckmorton's caſe, and Leeche's caſe 
before. 

And by Twiſden juſtice. The judge is intruſted with 
the liberties of the people, and his ſaying is the law, and a 
man could not have a bill of exceptions at the common law, 
till Veflm. 2. And now this doth not lie in matters of the 
crown. And ſo it was adjudged, that the return was ſufſi- 
cient, and the priſoners were remanded. 
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1 term was adjourned to Oxford by reaſon of the 
plague in Lendon ; and in this term no ſpecial verdidt 
was argued, nor judgment given upon any demurrer, of 
. ſpecial verdi& By order and proclamation. And only two 
returns of the term kept; that is to ſay, Ofabis & Mar- 
' tii. And this term juſtice Kelyng, who was puiſne judge, 
was made now lord chief juſtice, and fir William Moretm 
knight, the king's puiſue ſerjeant, was made a judge in the 


place of juſtice Nelyng. 
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ur. Hill. 1651. Rot. 1732. 


Thomas Corbet Plaintiff, Francis Stone Defendani. 


N Ejectiane Firme. The plaintiff declares upon a de- 

miſe of Robert Slingsby Eſquire, of one meſſuage, 200 
acres of land, 60 acres of paſture, 40 acres of meadow, 
20 acres of wood in Barkeway, dated the 11th of Auguſt 
1651. Habendum for ſeven years from the 10th of Auguſt 
aforeſaid. The defendant pleads Not guilty, And the jury 
at the bar gave a ſpecial verdict. 

As to the houſe and 60 acres of land, &c. That France: 
Ducheſs of Richmond was ſeiſed thereof in fee, and being 
ſo ſeiſed, June 1632. 8 Car. 1. By indenture made be- 
tween her of the one part, and John lord Powlet, fir Ed- 
"ward Gourdm, ſir Edward Hungerford, and ſir Richard 
Yeung, of the other part, in conſideration that Henry 
Pranne!, her late huſband, did out of his affection convey 

(amongſt 


before 
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ſt others) the lands in queſtion to her and her heirs, 
ſhe had no iſſue of her own to Ry O by 

ving contribution thought fit to convey the ſame 
* Ao — and for — thereof did demiſe the 
fame to the ſaid Join lord Pawlet and the reſt; To have 
and to hold to them from thenceforth for 4o years, if ſhe 
lived ſo long, in truſt that ſhe might receive the profits 
during her life ; And after her deceaſe, then the one moiet 
thereof ſhall be, remain and come unto Mary Clark, wits a 
of John Clark Eſquire, eldeſt ſiſter of the ſaid Henry Pran- 8 
nel, and the other moiety unto Joan Brock widow, ſome 
\ime the wife of Robert Brook Eſquire deceaſed, and to 
their executors, adminiſtrators and aſſigns ſeverally and 
reſpeQively, for and during the term of 1000 years from 
the death of the ſaid Frances. 

Trin. 10 Car. 1. after a certain fine s levied with 
proclamations, &c. by the ſaid John Car and Mary his 
wife, and find it in hec verba. 

And it is of the moiety of the manor of Newfils, &c. K 
and other lands, a Y P. 141, 

That afterwards the 21/7 of February 1634. By inden- 
ture between the ſaid Joan Brook of the one part, and 
Frances Brook and Katharine Brook of the other part, tbe 
ſaid Joan Brook did thereby recite the ſaid indenture made 
by the ſaid ducheſs and the grounds thereof; And did grant 
unto the ſaid Frances Brook and Katharine Brook her two 
daughters the ſaid term and intereſt of 1000 years in the 
ſaid moiety. 

That the 3d of June 1637. The ſaid ducheſs and 
Henry Brook did ſeal and deliver an indenture made between 
her and one Denzil Hollis, and Dorothy his wife, and the 
ſaid Henry Brook of the one part, and Gr Richard Young and 
Edward Savage of the other part, Whereby in conſidera- 
tion of her near alliance to the noble and princely family of 
the Howards, and the ſupport of the high titles and digni- 
ties that may come and deſcend to Thomas Howard, grand- 
child and heir apparent of the then earl of Arundel, ſhe 
covenants with fir Richard Young and Savage, that ſhe will | 
before St. Andrew's day next levy a fine of all thoſe ma- g 
nors of Neuſilti, and of all other her lands in the county 


(among 
and that 


; 


of Hartford, to.the uſe of her ſelf for life, afterwards to | 
Thomas Howard aforeſaid for life, remainder to his firſt f 
ſon, Sc. in tail male, Sc. with divers remainders over. ; 


Trin. 13 Car. 1. The fine was levied, Ce. | 
That the ducheſs at the making of the deed, 21 Feb. 
1634. and at the fine levied continued poſſeſſion. | 
K2 And I 
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And that fir Richard Young in the firſt deed, and fir 
- Richard Young in the fine, is the ſame perſon. | 
Ult. Octobris 1639. The ducheſs died. 


3 Nov. 1639. The ſaid Thomas Howard the younger, 


now earl of Arundel, entered, claiming by the ſame fine 
and indenture. 

That after the ſaid fine levied and before the ejeAment 
leaſe, the intereſt of the ſaid Mary Clark, and of the ſaid 
Frances Brook and Katharine Brook, io the lands in queſtion, 
came to the leſſor, Robert Slingsby. | 

Afterwards and before the ejectment leaſe the ſaid Jan 
Brook died inteſtate. 

Afterwards, &c. 50 Junii 1651. adminiſtration was com- 
mitted to the ſaid Robert Slingsby, who afterwards upon the 
poſſeſſion of the ſaid earl did enter and was poſſeſſed prout, 
&c. who the ſaid 11th of Auguſt 1651. made the leaſe to 
the plaintiff prout in the declaration, who was poſſeſſed, un- 
til the defendant Stone did by command of the ſaid now 

P. 142. cad of * Arundel enter upon him, and actually eje& him. 
And if for the plaintiff, for the plaintiff; and if for the 
defendant, for the defendant. 

Gyn ferjeant. I pray judgment for the plaintiff. 

The points are, 1. Whether the eſtate limited to 1. Mary 
Clark, 2. Joan Hroot, be good, and what kind of eſtate ? 

2. Whether the fine levied by Mary Clark, and her huſ- 
band, 10 Car. 1. do operate any thing upon her intereſt ? 

3- Whether the fine levied by the ducheſs doth turn the 
eſtate of the fiſters to a right, ſo that they can any way be 

\ barred thereby by that fine and non- claim? | 

4. Whether a good title be found by the jury for the leſ- 
for Mr. Slingsby ? 

r. Point, | conceive the limitation to Mary Clark and 
Joan Brook is a good remainder. for 1000 years. 

Every deed ſhall be taken moſt ſtrictly againſt him that 

makes it. And if it cannot take effect as the parties expreſs; 
yet it ſhall take effect as it may, rather than the deed ſhall 
be void. Bredon's caſe, 1 Co. 76. If tenant for life, the 
remainder in tail, the remainder over, tenant for life and 
he in the firſt remainder levy a fine fur conuſance, c. to 
another in fee, who renders a rent-charge to the tenant for 
life; reſoved this is no forfeiture or diſcogtinuance ; ut res 
magis valeat quam pereat. And the law conſtrues this, the 
t of the remainder man firſt, and after the grant of te- 
nant for life. 38 H. 8. Bro. Fine 148. there cited. If te- 
nant in tail, and A. levy a fine to a ſtranger, who grants 


and renders to A. for years, rendering rent, and by the _ 
ne 
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fine grants the reverſion to tenant in tail and his heirs, this 
is good. And although all be by one fine in an inſtant, yet 


in judgment of law the leaſe precedes the grant of the re- 


verſion, ut res magis valeat. | 

30 A. pl. 47. If tenant for life, and he in reverſion 
in fee make a feoffment by parol, it ſhall be the ſurrender 
of tenant for life, and the feoffment of the reverſioner. 
But if by deed, otherwiſe. Vid. 6 Co. 14. 15. Treport's 
caſe applied.” | 

In this caſe it appears, that the intention of the ducheſs 
was to give an eſtate for 1000 years, and the words are, 
And after her deceaſe, then the one moiety ſball be, remain and 


come, Ic. And the ſcope of the deed was that ſhe would 


advance her nieces, being the ſiſters of Pranze/ her former 
huſband. | 

1. Objeft. That no eſtate paſſed becauſe it is by inden- 
ture, and the ſiſters not parties, and ſo they cannot take. 
Hob. 313. Winſmore's caſe, 314. Greenweed. | 

* Reſp. The difference will be between a preſent eſtate and 
an eſtate in remainder. It's true, he that is not party to the 
indenture, cannot thereby take a preſent eſtate, but may 
take by way of remainder. Lit. ſe. 374. proves this, 
where he puts the caſe, If a man by indenture grant an eſ- 
tate to H, for life, the remainder to another in fee, upon 
condition, this is a good remaigder, and he ſhall be bound 
to perform the condition though he was no party. 1 Inſt. 
131. Coke on this ſection takes this very difference that I 
have taken, And Hob. 313, 314. are judgments in the 
very point, with that difference. Greenwood's caſe was, 
ford Sturton ſeiſed in fee, by indenture demiſed to Thomas 
Hobart, Habend. to the ſaid Tamar Hobart and Michael! Ho- 
bart, and to one Jon Hobart and Henry Hobart, the ſons 
of Thomas, for term of their lives, and the life of the 
longer liver of them ſucceſſiv?. Reſolved by the court upon 
great debate, that none could take immediately, but Thomas 
Hobart, becauſe he is only party to the deed, and the reſt 
not named but by the Habendum, then they cannot take but 


P. 143- 


by way of remainder ; yet in this caſe they could not ſo, 


becauſe of the incertainty who ſhould take firſt, according 
to the book of 20 Eliz. Dyer, the words being omitted 
freut nominatur in Charta, and the ſame difference agreed in 

Greenwood's caſe, fol. 314. 4 
* Object. That the ſiſters were not named in the pre- 
mi . : : ; yo 
Reſp. That is not material; and in truth when a remain- 
der is limited it is moſt proper to come in the Habend. and 
it 


# 


* P. 144. » live ſo long; and after her death, to come, remain and 


— 
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it cannot be otherwiſe; and the caſes before cited grant the 


eſtates in the Habend. The common conveyances of Eng. thi 
land prove it; A leaſe for life to A. remainder. to the right of 
heirs of J. S. 2 Co. 81. Bredon's caſe, Wc. Plow. 160. a, — 
Tracy and Nicholſon's caſe 93. An eſtate may be granted in 2 
the Habend. to whom none is in the premiſſes. So I con- 
clude. this point that Mary Clark and Jean Brook have a good * 
remainder for 1000 years. | | ; 
1. Becauſe the grant ſhall be expounded beſt for tle the 
grantees. F a 
2. Becauſe of the intention. q 
3. It hath a preſent eſtate to ſupport it. — 
Now the next queſtion upon this point will be, What Line 
kind of remainder this is, viz. Whether a remainder veſt. * | 
ing preſently or a contingent ? K B. 
It is a contingent remainder. For the leaſe made by the 4 
ducheſs to the lord Pawlet, &c. is for forty years, if (he ths 


be as to one moiety to, &c. ſo the remainder is not after 
the end of the term, but after the death of the ducheſs, 
which may be within the forty years, or after the forty 
years; ſo that its doubtful whether the remainder will vel 


eo inſtanti that the precedent particular eſtate ſhall end or not * 
In which caſe by the rule of our books the remainder is the 
contingent, 3 Co. 20. in Borafton's caſe. If one grant to cart 
J. S. for life, remainder to the right heirs of J. D. thi the 
is a contingent remainder, viz. It's a good remainder it ſaid 
F. D. dies in the life of J. S. but otherwiſe if J. S. die lowe 
before this veſt. 12 W that 
10 C. 17. Lampet's caſe. A termor deviſes his term to | 
A. for life, remainder to B. Tt is there agreed that this i of t 
a contingent poſſibility. Upon the ſame reaſon, if A. ſhal Auch 
live after the term, the remainder ſhall never veſt; but i thre 
during the term he dies, it ſhall veſt. | and 
In Plowd. the caſe put in Colilur 's caſe, A leaſe is made fine 
to A. for life, the remainder to R. for life ; if B. dies be- land 
fore A. the remainder to C. for life, this is a good remain- . 
der upon a contingency, viz. if B. dies before A. ; land: 
So in our caſe the leaſe is made to the lord Pawlet and fact, 
others for forty years, if the ducheſs live fo long, and 0 
after her death the remainder to Mary Clark and Jun the 


Brook for 1000 years; this is a contingent remainder ; for 
the particular eſtate on which it depends is the eſtate for 
forty years, which may or not determine before her death; 
if it determine before, then the remainder, as a remainder, 


is gone. 
Objecl. 
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04jef. My brother Bernard would ſeem to object that 
this remainder ſhould not be good becauſe of that manner 
of limitation; for it is not to begin after the forty years, 
but after the death; and fo the life of the ducheſs inter- 
poſed, and compares ir to the caſe put in Colthurfi's caſe, 
Plowd. 25. If the eftate be limited to A. for life, and af- 
ter the death of A. and one day after, to remain to D. for 
life, that is a void remainder, which is law. : 

Reſp. But the reaſon is becauſe there is no probability for 
the remainder to veſt when the particular eſtate ends, which 
is a neceſſary incident to every remainder : but there is a 
poſſibility in our caſe, for if the ducheſs die within the forty 
years, then the particular eſtate ends when the remainder 
commenceth. This is expreſly agreed in 3 Co: 20. Bo- 
raſton's caſe. If a leaſe be made to A. for twenty years, if 
B. ſhall ſo long live, and after the death of B. a remainder 
over in fee, this remainder is void, becauſe if the remain- 
der ſhall * be good, then ſhall the fee-ſimple be in abeiance, + 
which the law will not ſuffer, But if the remainder had 
been for years it had been good, for that may be in abeiance; 
and ſo he concluded the firſt point. | 5 


2. Point. Now the eſtate being thus ſettled viz.) a 
remainder for 1000 years to Mary Clark after the death of 
the ducheſs, the jury find that afterwards Trin. 10 Car. a 
certain fine with proclamations thereof made according to 
the form of the ſtatute by the ſaid Join Clark, and the 
ſaid Mary Clark his wife, in C. B. the tenor whereof fol- 
loweth, and recites in hc verba, Ec, whereby it appears, 
that Thomas Roper, Eſq; and Robert Pickring were plaintiffs, 
Foln Clark and Mary his wife deforciants. The fine was 
of the moiety of the manor of Newfils Rookey, Waiter 


Androt and Berwick, eight meſſuages, four cottages, and 


three tofts, and divers numbers of acres in Barkway, Barley 
and Royſton; ſo the point is whether Mary Clark by this 
fine hath paſſed away her intereſt, or extinguiſhed it in the 
lands in queſtion : And he held ſhe had not. 

1. Becauſe it is not found that the fine was levied of the 
lands in queſtion, and if it be not found, being matter of 
fact, the court will not preſume it. : 

Object. That it appears that the fine is levied of lands of 
the ſame name, and in the ſame place, as are mentioned in 
the indenture of Fune 1632. | 

Reſp. If it were fo, unleſs the jury find it to be the ſame 
lands, the court cannot preſume it ; for it may be of lands 


of the ſame name and in the ſame place, and yet not. the 
| ſame 


P. 148. 


WAY 
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fame lands; and the preſumption is againſt it; for if it had 
been the ſame, the jury would have found it ſo: and i; 
were dangerous for the court to ſupply it by intendment, 
for thereby they might ſubjed the jury to an attaint. 

a. But in truth it doth not appear the fine was levied of 
lands in the ſame place or name, as in the indenture of 
June 1632. 82 6 | 

For the lands given Mary Clark by the indenture are the 
moiety of the manor of Newfils, c. ſituate in the pariſhes 
of Barley, Read and Royſton in the counties of Hartford and 
Cambridge, or one of them ; and the fine is of lands in the 
county of Hartford, and ſo non conſtat whether the ſame, 


*P. 146. 22. Admit the fine were of the ſame lands; yet I con- 


ceive the eſtate of Mary Clark is neither given away or ex- 
tinguiſhed. 8 | W 
be caſe for that is, | : 

The lord Pawlct is leſſee for forty years, if the ducheſ; 
live ſo long ; this is in truſt that the ducheſs might receive 
the profits, the remainder after the death of the ducheſs to 
Mary Clark for 1000 years. The ducheſs being in poſſeſ- 
fron, Mary Clark levies a fine to a ſtranger ſur conuſance d. 
droit come ceo, Mc. gee” | 
' 1. Nothing paſſeth from Mary Clark; for Mary during 
the life of the ducheſs, hath not any intereſt in her to grant; 
for the remainder being contingent is not grantable over, 
10 Co. 47. Lampet's caſe,” reſolved, Deviſe of a term to 4 
for life, and after his death to B. this being but a poſſibility 
15 not grantable during the life of A. and yet this is an exe- 
cutory deviſe, which is much favoured, 4 Co. 66. 5. in Fu 
wwoed's Caſe accordingly, and 8 Co. Mathew Manning's caſe. 
One deviſes a term to baron and feme for one and twenty 
years, remainder to the ſurvivor of them; neither baron 
nor feme during their joint lives may grant this over; ſo 
that with ſome clearneſs he held that the fine doth not give 
the eſtate of Mary Clark, becauſe it is not grantable. 

2. This contingent remainder is not by the fine either 
releaſed or extinguiſhed, '10 Co. 48. in Lampet's caſe, it is 
ſaid, that a right or title to a freehold or inheritance, whe- 
ther it be preſent or future, may be releaſed in five man- 

ners. 1. To the tenant of the freehold in deed or in law 
without ny: 2. To the tenant in remainder, 3. To 
bim in reverſion without any privity ; but an eſtate cannot 
be enlarged ſo. 4. To him that hath a right only in re- 
ſpect of privity, as if a tenant be diſſeiſed, and the lord 
releaſe the ſerviees to the diſſeiſee. 5. In reſpect of pri- 
vity without right, But in our caſe the conuſees of — 
ne 


8 
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fine levied by Mary Clark have not any of theſe qualities, 
for they have neither eſtate in the land in queſtion, nor pri- 
vity, or right, &c. therefore the fine cannot operate by 


way of releaſe. be Zoot | 
3. By way of extinguiſhment or eſtoppel it cannot be; 


for the right in remainder is not in the conuſor; and it is 
not an eſtoppel to any but thoſe who claim under the co- 
nuſees of the fine; for an eſtranger ſhall not take advantage 
of it, becauſe it is not reciprocal, Vid. 2 Co. Buckler's 
caſe. £ | | 


* 3. Point. If the fine levied by the ducheſs to fir Rich- ® P. 147. 


ard Young puts the remainder to a right, ſo that for default 
of entry within five years, this is a bar, or the remainder 
is deſtroyed. I hold that the fine doth not touch either 
the eſtate for forty years, nor the remainder for 1000 


ears. | 
, As to that, the caſe is, the lord Pawlet and ſir Richard 
Lung are leſſees for forty years, if the ducheſs live ſo long, 
the remainder over to the ſiſters. Now the clauſe in the 
indenture is, that the ducheſs ſhall take the profits, and the 
continuance in poſſeſſion makes her leſſee at will to the lard 
Pawlet and fir Richard Toung. © ; 

Now that ſhe is tenant at will, Vid. 1 Inſt. 171. @ If H. 
enter into lands by the conſent of the owner, he is tenant 
at will, Litil. 108. H. makes a feoffment in fee upon con- 
dition to perform his will, and the feoffor enters, Little- 
ten's opinion is, that he is tenant at will; Coke is of that 
opinion, and ſo upon debate it was reſolved, Hill. 11 Car. 1. 
B. R. betwixt Wilkinſon and Meriam, Cro. Car. 323. In 
caſe of a mortgage the perception of the profits doth make 
the mortgagor become tenant at will to the mortgagee, and 
there adjudged that the mortgagee might deviſe the lands, 
Cro. Fac. Powſeley and Blackman ; ſo that the ducheſs here 
hath a rightful poſſeſſion, and a fee · ſimple in the reverſion. 
And then I conceive the fine doth not ſtir any of the eſtates 
for years, for theſe reaſons. 

1. Becauſe it is a fine which works by way of grant, 
and if there be an eſtate large enough in the grantor to ſa- 
tisfy the grant, the law will never expound it a tort, if it 
may be otherwiſe, Now the ducheſs by fine grants a fee- 
ſimple, and ſhe hath a fee-ſimple to grant, and therefore 
no wrong: upon this reaſon it is in 1 Co. 76. Bredon's 
caſe, tenant for life, remainder in tail, tenant for life and 
he in the firſt remainder levy a fine to a ſtranger ; adjudged 
there that it is not any forfeiture of the eſtate for life, nei- 

ther 
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ther any diſcontinuance of the remainder, becauſe it is by 
fine; yet in this caſe, if it had been by feoffment without 
deed, it is there agreed to be a forfeiture and diſcontinuance, 
But any eſtate by fine that operates by way of grant, the 
law to avoid wrong expounds it ſo, That every one grants 
that that he may lawfully grant. 10 Co. 98. fir Eliane 
Seymour's caſe. Upon the ſame reaſon, if tenant in tail 
* P. 148. bargain and ſell in fee, and then levies a * fine, this fine 
' * ſhall work no diſcontinuance or wrong. But the law to 
avoid a tort doth expound it to operate upon the baſe fee 
that was formerly granted, which wrought no diſcontinu- 
ance, as it is there adjudged ; and yet if the fine had been 
levied before the bargain and ſale, there it had been a diſ- 
continuance; for then the law had had no means to ex- 
pound it otherwiſe. 26 Bs „ | 
2. Reaſon. Becauſe the ducheſs being tenant at will 
continues the poſſeſſion, as well at the time of the fine 
levied, as after, even to her death; and the poſſeſſion of 
the tenant at will is the poſſeſſion of him in remainder, 
and this preſerves the eſtate without any wrong done to 
it, or turning it to a right. 1 Inf. 270. The poſſeſſion of 
the particular tenant is the poſſeſſion of the lefſor, and the 
ſſeſſion of the remainders. The poſſeſſion of a guardian 
in chivalry or a guardian in ſocage is the poſſeſſion of him 
in reverſion. 29 Aſſiſes pl. 161. 20 Aſſiſes pl. g. 22 B. 
4. 14. a. c. And the paſſeſſion of a tenant at will doth 
much more intitle him in reverſion to the poſſeſſion than 
any other. For if tenant at will commit any voluntary 
waſte and dies, and his heir enters, in ſuch caſe the leſſor 
may have an action of treſpaſs vi & aymis, &c. without 
any entry. Litt. ſef. 82. 5 Co. 13. 10 E. 4. 18. 21 
H. . 12. But in caſe of tenant at ſufferance the leſſor 
cannot have treſpaſs without entry. Hence follows that 
the poſſeſſion of the ducheſs is the poſſeſſion of the leſſor, 
ſo long as the will continues. The levying of the fine by 
the ducheſs is no determination of the will, for ſhe conti- 
nues her poſſeſſion ſtill ; and the levying of the fine by her 
is a lawful act, and a lawful act ſhall never determine the 
will. 1 Inft. 85. A leaſe at will reſerving the trees, &c. 
If the will be determined yet her continuance in poſſeſſion 
makes her tenant at ſufferance, which ſtill continues the 
poſſeſſion of the leſſor. And the fine being a lawful act 
doth not turn the eſtate to a right. 9 Cs. 104. Podger”s 
caſe, 10 Co. 96. Seymour's caſe. 
The 3d, and main reaſon. Becauſe the fine is levied to 
fir Richard Young, who is one of the leſſees for years, * 
| y 
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by the ſtatute of 27 H. 8. cap. 10. the eftate of fir Rifhard 
Young is expreſly ſaved, as appears by 7 Co. Lilling flon's 
caſe. If there be leſſee for years to the uſe of another, and 
the leſſor infeoff the leſſee for years to uſes, the term for 
years is ſaved by the proviſo of the ſtatute, So if the 


® lord infeaff a copyholder to the uſe of another, the copy- P. 149. 


holder's eſtate is preſerved. Then if the eſtate of fir Rich- 
ard Young by expreſs proviſo of the ſtatute of 2) H. 8. is 
ſaved, and no wrong done to it, it follows that the 1emain- 
der is not touched. ö 


The concluſion. If by the fine no wrong is done, and the 
eſtate for years not turned to a right, then no bar can be, 
and no claim is neceſſary ; and this is reſolved 5 Co. 124. 
Sander's caſe, cited to be adjudged in Saffine's caſe. If a 
man hath a future intereſt, and the leſſor is diſſeiſed, and 
the diſſeiſor levies a fine, the future intereſt is not touched, 
and becauſe it is not turned to a right he is not bound to 
make claim. And the caſe put out of Phwd. 373. Stowel's 
caſe, If H. levy a fine in which another hath title of com- 
mon, and five years paſs, the commoner is not barred; he- 
cauſe the fine doth not do any wrong to it. . 

3 G. 77. Faymor's caſe, Agreed that a fine and non- 
claim doth not bind the eſtate, but the right ; and therefore 
when the fine doth not turn the eſtate to a right there needs 
no claim. 9g Co. 105. Margaret Podger”s caſe. 

24 Reſolution. ' That no fine bars any eſtate in poſſeſſion, 
reverſion or remainder, which is not deveſted and put to a 
right; and there it is alſo ſaid, that he that at the time hath 
not any title of entry ſhall not be barred, ſo the poſſeſſion 
continuing in the leſſees, and not being turned to a right, 
there it is not touched nor barred by the fine. 2 

4th Reaſon. Becauſe the remainder limited to Mary 
Clark and Joan Brook is contingent, ſo that at the time of 
the fine levied it is not veſted in them, but in the cuſtody of 
the law, in which caſe a fine levied by a ſtranger doth not 
bar it, 9 Co. Podger's caſe, It is ſaid when the eſtate is ſo 
ſettled, that he who claims the intereſt of it, cannot by any 
poſſibility enter and make his claim, he ſhall not be barred 
by the ſtatute ; for it is not reaſon that he ſhall be barred 
by non-claim who is not guilty of any laches; and there- 
fore H. who had a future intereſt at the time of the fine 
levied ſhall not be barred. So in the caſe of feoffee upon 
condition, if he levy a fine, and five years paſs, and then 
the condition is broken, he is not barred. And now in our 


caſe at the time of the fine levied the ſiſters could not enter, 
5 | for 
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for their eſtate was not in them, and therefore not touched, 
Hill. 29 Elz. Rot. 8240 C B. Grant's caſe. Jein Grant 
P. 150. ſeiſed of lands * in fee, held in ſocage, deviſes them to his 
| nephew John Grant when he comes to his age of twenty. 
five years, to hold to him and the heirs of his body; Join 
Grant the nephew, after his age of twenty-one levies a fine 
of 'em to a ſtranger, and having iſſue after attains to his 
age of twenty-five years, and dies. 

Three points were adjudged. 

1. That the gift and deviſe to John Grant the nephew, 
was in contingency and futura at the time of the fine 
levied. 

2. That the eſtate- tail in contingency was not barred by 
the ſtatute of 4 H. 7. | 

3- That this eſtate in contingency was barred by the 
ſtat. of 32-H. 8. cap. 26. And this by force of the words 
of that ſtatute, Al! fines levied by proclamation, &fc. of any 
mannors, lands, &c. before the time of the ſaid fine levied, in 
any wiſe intailed to the perſon ſo levying the fine, or to any of 
his anceflors : And this is a reſolution for us, and our caſe 
is more ſtrong ; for in our caſe the fine is levied by a 
ſtranger, but in Grant's caſe by the party himſelf, and yet 
not touched by the ſtatute of 4 H. ). And our caſe clearly 
is not within the ſtatute of 32 H. 8. for that there is no 
intail per que, Fc. And admit the particular eſtate of 40 
years ſhould be turned to a right, and diſplaced, this right 
ſupports the remainder. 1 Co. Archer's caſe, Co. Chud- 

| teigh's caſe. | 

Object. The laſt thing objeQed was to the verdiQ, 
which found, that the intereſt of Mary Clark, Katharine 
Brook and Frances Brook came to the leſſor, and doth not 
find how. . 

Reſp. It is good enough ; for when the jury finds the 
intereſt to come to the leſſor, the court intends all circum- 
ſtances which conduce to that fact; for the court does not 
doubt when the jury doubts not. 4 Co. Fullwood's caſe 

65. The jury found that Thomas Caſtle came before the 
recorder of London, and mayor of the ſtaple, and acknow- 
ledged himſelf to owe to Thomas Rivet 200). Exception 
was taken, that there was no finding of any ftatute there, 
for it was not found that this was ſecund formam Statuti, 
and that it was by writing. 


Reſp. It is good enough, for all circumſtances ſhall be 
intended. 


The court did object and doubt that the remainder li- 
mited by the two ſiſters was void, becauſe, 1. That - 
coul 
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could not paſs to them by way of preſent eſtate, becauſe 
they were not parties to the indenture. 2. It could not be 
2a ® contingent remainder, being a remainder ſor years 
depending on an eſtate for years; and there cannot be a 
contingent eſtate for years ; becauſe a leaſe for years ope- 
rates by way of contract, and therefore the particular eſ- 
tate and the remainder eſtate operate as two diſtinQ eſtates 
grounded upon ſeveral contracts; but it is true, ſuch a re- 
mainder may be of a freehold, as upon an eſtate for life, 
he remainder to the right heirs of J. S. and then in law 
e particular eſtate, and the remainder, is but as one eſtate 
in law, and is created by the livery. 
2. The court objected, that the ſiſters were barred by 
the fine and non- claim: for admit it be by way of coatin- 
t inder, when the remainder veſts the ſiſters are 
bourd within five years after to enter ; as in caſe where te- 
nant In tail, remainder in tail doth levy a fine, and tenant 
in tail dies without iſſue, he in remainder is hound to enter 
within five years after the death of the tenant in tail, elſe 
he is barred. Judgment for the plaintiff, 
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of one of the approved men of Guilford ; and upon 
the return appeared juſt cauſe of reſtitution, and upon tha 


*P. 1 51. 


P. 152. 


ILLS had a Mandamus to reſtore him to the place Mandamus. 


I Lev. 162, 


t 1 Keb. 868, 
880, 


the parties ſubmitted by rule of this court to Onſlow and à Keb. 1. 


Weſton, who made an award that Mills ſhould be reſtored, 
and the approved men refuſed to reſtore him. And upon 
this ſerjeant Wild moved for an attachment againſt the ap- 


proved men. But by the court an attachment. doth not lie 


againſt a corporation: but if it be granted ni, and the 

corporation will not reſtore him, the court will grant a 

reſtitution. 
Dixom 


% 


Privilege. 


9 P. 153 


Survivor. 


Mandamus. 


Aſſumpſit. 
ü Dany. Abr. 


45. P. 24. 
1 Sid. 283. 


2 Keb 26, 44. 


2 Sid. 123. 
Perkins verſus 
Binck, 
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Di run had a debt due to him from. Killegrew, a grand 
officer of the king's hovſhold, and for that he could not 
arreft him, he took Proceſs and outlawed. him, and Kill. 
grew hearing of it, cauſed the plaintiff to be impriſoned, 
and Dixon obtained an Habeas Corpus of the chief juſtice 
in the vacation, and an Alas & Pluriet, and upon ſpeech 
with the king, the chief juſtice informed him in this man. 
ner (as the chief juſtice rgported in open court, (viz.) 
T hat his ſervants are free of arreſis, and therefore he ſhould 
not be deprived of them without his leave; but this privilege 
is for the advantage of the king, but not for his ſervants, 
and therefore they may be ſued, ſo as he be not deprived 
of them, and ſo may be outlawed. But notwithſtanding 
this reſolution, Dixon was arreſted again and impriſoned ; 
and now Kelyng moved for a Plur. Habeas Corpus, and the 
court granted a Habeas Corpus but not a Phuries, becauſe 
none was granted before in open court.- 


» Verſus Harvey Executrix of Sir Job Harvey. 


N debt. The defendant pleaded a joint judgment a- 

gainſt the teſtator, and Eraſmus Harvey who is now 
alive, and that he had not affets beyond the ſaid judgment 
to ſatisfy. The plaintiff demurs; and adjudged for the 
plaintiff, becauſe the lien ſurvives, and the executrix not 
liable. Vide antea 26. Edſar and Smart. 


A Mandamus was granted to reſtore the recotder of Barn- 
ſtable, directed to the mayor of the corporation; and he re- 
turned guod non conſtat nobis, that he was ever elected; and 
the return adjudged inſufficient, and reſtitution awarded. 


Bretton verſus Prettiman. 


 ASSUMPSIT. The plaintiff declares, that the de- 
fendant promiſed, that in conſideration that the plaintiff 
would take an oath that money is due to him, he would 
pay him; and the plaintiff avers, that he ſwore before a 
maſter in chancery. The defendant demurs ; and adjudged 
for the plaintiff, becauſe it ſhall be intended an affirmation 
upon ſolemn proteſtation, and not ſuch an oath for which 
he may be indicted, Cro. Elia. 470. Knight verſus Ruſb- 
worth, Mich. 1658. Perkins verſus Binck. In conſideration 
the plaintiff would come before a maſter in chancery and 
ſwear, he will pay; and adjudged for the plaintiff; _—_ 
ere 
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here tlie ſubject matter expounds the thing. Vide Med. 
Rep. 166. Amy verſus Andrews. | | 


A week before this term ſir Robert Bernard, ſerjeant at 
law, died, who was a baronet, and of the county of Hun- 


tington, 
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This term was very defective in buſineſs, and 
therefore I did not attend above two or three 
days, in which no caſe remarkable occurred; 
except the caſe following. 


1 was in a leet in Weſtminſter againſt Courts. 
divers perſons for uſing ſeveral trades, having not 
ſerved as apprentices for ſeven years, according to the ſta- 

tute of the 5th of Eliz. and upon this preſentment Benet 

chief bailiff of this liberty would have levied 4os. a month 

upon them, and they removed the preſentments by Certiorari; 

and it was now debated if the leet had conuſance of ſuch 
things by the laſt clauſe of 31 Eliz. cap. 5. and it ſeems 

not, becauſe the offences there mentioned, and the courts, 

ſhall be expounded, reddendo fingula fmgulis. 


The King againſt The Earl of Dorſet, in Chancery. 


| Is qo a Scire faciar againſt Richard earl of Dorſet, Scire facias. 
and others, members of Sarkvile College in Eaſt Poſtea 177. 
Greenſtead in Sufſex, to ſhew cauſe why the letters patent, 
which incorporated and conſtituted the ſaid hoſpital, ſhould 
not be repealed as they concerned Edward earl of Dorſet, 
and the heirs males of Robert earl of Dorſet who was the 
founder of the ſaid hoſpital, and cancelled, and the inrol- 


ment 
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ment of them vacated. The Scire facias recites the will 
of Robert, and that he deviſed to his executors, by which it 
was provided, that his executors ſhould found and endow 
the ſaid hoſpital, and make by-laws, and that the heirs of 
Robert ſhould have the patronage and viſitation of the hof. 
pital; and the king by letters patent intending to i 

rate the ſaid hoſpital according to the ſaid will, and that 
the charitable cure might be performed according to the in. 
tent of the founder, conſtituted the corporation, and grant- 
ed licence to purchaſe the endowment intended. And he 
farther granted, that Edward earl of Dorſet, who was heir 


*P. 1 55+ * male of the founder, ſhould have the patronage and viſi- 


tation. The Scire facias recites, That the lady Thanet, 
and the lady Compton are heirs of the fonnder, and that 
Edward earl of Dorſet had taken upon him the patronage 
and viſitation of the hoſpital, to the diſinheriſon of the 
ſaid ladies; and upon this Scire fac. the earl of Dorſet de- 
murs in law. f 

Finch ſolicitor general, for the earl of Dorſet ; and he 
ſaid that this Scire fac. is rather Proceſs in the name of the 
king, than the Proceſs of the king himſelf ; and ſuch Pre 
ceſs doth not conſiſt with the intereſt of the crown; and 
reduced his argument into five heads. 1. This Scire fac. 
need not to be brought in the name of the king. 2. This 
Scire fac. doth not lie at the ſuit of a ſubject. 3. A Scire 
fac. doth not lie to repeal part of a patent. 4. This pa- 
tent is good in tato. 5. Admit it is not good in toto, yet it 
is not fit to repeal this patent at this time. 

As to the firſt. Becauſe the concluſion of the writ is 
ad damnum of a particular ſubject, and the king cannot have 


a Scire fac. but where the thing is in deceptionem Regis, or 


ad gravamen populi. 10 Co. Magdalen College's caſe. The 
king is called Sponſus Regni, and the writ of ad quod dam- 
num is, Ita quod patria non gravaretur ; but if the writ be 
not brought againſt a publick injury, the king cannot make 
a private quarrel himſelf; and no Scire facias lies to repeal 
a patent but in two caſes. 1. A Scire fac. to repeal a 
prior patent is always at the ſuit of a ſubjeQ, 2 E. 3. J. b. 
Hill. 16 E. 3. Fitz. Grant. 53. the caſe of the burgeſſes 
of Hells, 17 E. 3. Dyer 269. 4. pl. 18. Lands held of 
the biſhop of Winton were conveyed to the king by covin 
to make. the biſhop loſe his ſeigniory, and the king ſede 
vacante granted them to the brothers Carmelites; and this 
grant was repealed by Scire fac. Mich. 21 E. 3. 47. a. pl. 
68. and in the prince's caſe, 8 Co. the king brought the 
Seire fac. But the king there had an intereſt, and the 
prince 
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prince could not have thoſe lands without the king by ſei- 
ſure. 2. Here it doth not appear to the court that the la- 
dies ever petitioned to the king to have any ſuch writ of 
Seire fac. Paſeh. 27 Eliz. Sir Henry Nevil in chancery 
brought a Scire far. to repeal a patent, and the writ was 
unde nobis ſupplicavit. ö 

Objef. The king may maintain this Scire fac. becauſe 
it is in deceptionem Dom. Regis. 

* Reſp. Admit that it is, yet no deceipt will be ſufficient 
ground for any ſuch writ, if it be not to his damage, or to 
the damage of his people. 

2. The king here is not deceived, becauſe he recites the 
will, and yet goes contrary to it, which is according to his 
prerogative ; and there is a difference where the king takes 
notice of the eſtate of the teſtator, and where he hath not 
notice, but only by the ſuggeſtion of the party. 


To the ſecond point. Such Scire facias doth not lie at the 
ſuit of a ſubject, for two reaſons. 1. Becauſe although 
the king may bring a Scire facias in chancery to repeal a 
patent; yet when a ſubject repeals a patent of another, 
not upon privity but, grievance, there it ought to be repeal- 
ed in parliament. Hill. 16 E. 3. Fitzh. Brief. 65t. Mich, 
21 E. 3. 46. b. pl. 65. It ought to be grounded on matter 
of record, and not upon ſuggeſtion of matter of fact only. 
If the king grants two patents of the ſame thing, the ſe- 
cond patentee cannot have a Scire faciat againſt the firſt. 
Mich. 7 E. 4. 22. ö. by Cateſby, Dyer 176, 277. a. pl. 54. 
Where the title of a ſuhject appears upon record, there he 
may have a Scire facias, otherwiſe not. 11 H. 4. 67. 
Fitzl. Scire fac. 70. 12 R. 2. Fitzh. Forfeiture 20. 
41 Affiſe, pl. 25. Fitzh. Scire fac. 133. Paſch. 49 E. 3. 
11. Fitz, Traverſe 19. | 


To the third point. A Scire facias doth not lie to repeal 
part of a patent. Letters patent may be void in part, and 
good in part, but they cannot be repealed in part; 1. Be- 
cauſe the record of the patent is intire. 2. The form of 
the entry of the judgment in a Scire facias to repeal a pa- 
tent, is quod liter Patentes vacentur, and not part of them. 
Dyer 197. In the prince's caſe they are repealed' quad 
Maneria, &c. but it doth not appear there were other 
lands. And there is a difference between a Scire farias 
and a Q Warranto, for a Qus Warrants may be good for 
part, and ill for another part, becauſe the record is not to 
be touched by it; but upon a Scire fariar the record is to 

L be 


P. 156. 


CF. 157 


5. Fine of lands in ancient demeſne, and at common lay, 


the caſe of ancient demeſne the fine may be reverſed by 
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be cancelled. 5 R. 2. Rot. Parliamenti 89. the caſe of of 
Layfloffe. Reverſal of records in part, Cro. Fac. 30g, 3 
King verfus Mar borough, and Croker in Ejediment againſt an 
Infant and others, reverſed againſt all. Hill. 1653. B. R. thi: 
Symonds verſus Bockle. ant 

Object. Engliſh's caſe. Where a fine is reverſed her 


quead an infant, and good for the other, and F. N. B. gg, 


reverſed as to the lands in ancient demeſne, and ſtood as to 
the others. | 

Reſp. Upon the Bcok of Entries appears a rational dif- 
ference; for if a fine be reverſed, generally the writ iſſue; 
to the Cuſtos Brevium to cancel the fine. Coke's Entries 
252. Gage's caſe. Raſtal's Entries 278. a. But when 
there is a reverſal as to part, there is no ſuch writ. Cote 
Entries 257. b. Peirs and Parmiter's caſe. So a fine may 
be reverſed in part, but not cancelled in part; And as to 


writ of deceipt; but the judgment is only quod Dominu 
rehabeat Curiam ſuam. Raſtal's Entries 100. b. 7 H. 4. 44 
Counteſs of Kent's cafe. In caſe of an obligation. for per- 
formance of covenants, the obligation may be good for pan, 
and not good for the other part; but the obligation cannot 
be cancelled for part, and ſtand good for another part ; and 
here the judgment ought to be guod Litere Patentes concel- 
lentur. There are precedents in point, Paſch. 27 Eli. 
Privit verſus Ward. In a Scire facias to reverſe a patent 
for a walk in Cranburxz chaſe; the judgment ought to be 
given in B. R. when the record is brought there to try the 
iſſue, but judgment was not given. 28 Eliz. The coun- 
teſs of Bath brought a Scire facias to repeal a patent 
for a market; Vide ſuch a Scire facias, Mich. 11 H. 4. 
A. 13. 

: Objeft. Then all the patent is to be repealed if any part 
be defective. 

Reſp. It cannot be repealed upon this writ. 2. Then the 
whole corporation ts diſſolved, and all the revenue returm 
to the defendant. 


To the fourth point. This patent is good in the whole, 
becauſe although the king takes notice of the will of Re- 
bert, yet he is not tied to purſue thoſe rules in the erection 
of the college preſcribed in the ſaid will, becauſe a corpo- 
ration is a creature of the king. 11 H. J. 27. b. and 25. 
21 E. 4. 7. a. by Choke. 2. Ab inconvenienti, if any variance 
will deſtroy corporations, Sutton's hoſpital and the * 
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of Sevenock in Kent, and many others would be deſtroyed. 
I will go over the deſire of this writ of Scire faciat. 


* To the fifth point. It is not fit to repeal this patent at ® P. 158, 


this iime, becauſe the court will not repeal the patent with- 
out calling the guardians and aſſiſtants of the hoſpital ; and 
here they are not parties. Keilway 194. Sir John Savage's 
caſe. 


Maynard ſerjeant contra, and it was adjourned. See 
after 177. | 


Jemot verſus Cooley. See before 135. 


1 ejectment of the demiſe of fir Rabl Bovey. Upon Eftate. 
Not guilty the jury found a ſpecial verdict. Francis 3 Panv. Abr. 


Drake ſeiſed in fee of the land in queſtion, in conſideration r 


of 6000/. grants a rent-charge of 420/. per annum to fir 262, 344. 

Ralph Bovey and his heirs, and in the deed of grant is this! Lew. 170. 
clauſe; And the ſaid Drake doth covenant and grant to the 2 Vent. 193. 
faid fir Ralph Bovey, that if the rent be arrear above twenty 1 Keb. 784, 


days after any day of payment, that then the ſaid fir Ralph 


Bovey and his heirs, &C. may enter into the lands and receive 184, 270, 
the profits until he ſhall be ſatisfied of the arrears; the rent is 295. 


behind, and Bovey enters and makes a leaſe to the plaintiff ; 
and if Bovey hath fuch an intereſt as he may maintain an 
ejefiment, was the queſtion. 

Morton juſtice for the plaintiff, Here an inheritance 
paſſes, and not a chattel, and the rent is the principal, and 
the power to enter is a farther remedy, Littleton ſe. 327. 
it is more than a penalty. For Cro. Fac. 511. Hare verſus 
Havergil. This grant is in the nature of a common aſſu- 
rance, and therefore ought to be favoured; and it is of 
more antiquity than a common recovery. 19 E. 3. Fitz. 
Bar. 280. 13 R. 2. Fitz. Done 10. Authority in point, 
Hill. 13 Fac. C. B. Rot. 868. Brown verſus Hagger, cited 
in Price and Vaughan's caſe ; and Trin. 14 Car. 2. Ret. 
2511. C. B. Eger verſus Malin. Ejectment upon a leaſe of 
the lord Byron. Special verdict was found; fir John Byron 
ſeiſed in fee, by indenture grants a rent-charge for life to 
commence after the death of the grantor ; and if the rent 
be arrear, that the grantee may enter and take the profits 
without account till the rent and arrears ſhall be paid; the 
rent was arrear, and the grantee enters and makes a leaſe to 
the plaintiff, 


* And by Bridgman chief juſtice, There is not mote dif- 4 P. 1 59 


ference bet wixt a grant and feoffment, than betwixt one 
L 2 egg 
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egg and another; and the juſtices agreed for the plaintiff 
there, beſides Brown juſtice. 

Wyndham juſtice accordingly. Here the thing granted is 
only a power, and not the term it ſelf, and it is as a diſtreſs; 
but this power produces a real effect, when the grantee 
hath entered he hath only a pernancy of the profits; for he 
cannot cut trees, or pull down houſes, and if he doth, treſ. 
paſs lies againſt him, as againſt him who abuſes a diſtreſs; 
this power goes to the heir, but the inheritance ſubſequent 

s to the executors, and follows the arrears of rent. 

Twiſden juſtice, and Kelyng chief juſtice accordingly ; 
and judgment was given for the plaintiff, 
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Covenant. 
2 Keb. I 39. 


Preſentment. 
1 Keb. 130. 


Rymes verſus Baker. 


covenant. The plaintiff counts that he demiſed to the 
defendant certain land for thirteen years, to pay to him 
40. quarterly, and doth not ſay annuatim. The defendant 
pleads Non eft fafium, and found for the plaintiff, and after 
plea pleaded, the plaintiff amended his declaration, and in- 
ſerted the word annuatim. | 

And Powis moved for the defendant, that it ſhould be ex- 
amined. 

But by Kelyng chief juſtice, and Wyndham juſtice, The ad- 
dition of annuatim is no more than what was implied before. 
And by Twiſden juſtice. The defendant ought to have de- 
manded oyer of the deed, and now he having pleaded Nos 
ef faftum he is not prejudiced by the amendment; and there- 
ore let the amendment ſtand. 


Ayres was preſented at the leet for digging cony-boroughs, 
and breaking the ſoil in the waſte. | 
Winnington moved to quaſh it, becauſe it is not ad Commune 
nocumentum. Cro. Fac. 1 56. Leiceſter Foreſt's caſe. 27 Aſſ. pl.6. 
Kelyng chief juſtice. A leet cannot amerce for things done 
to the damage of the lord; and the preſentment was quaſhed. 


Term. 


* Term. Paſch. 19 Car, 2. B. R. P. 167. 


Bilton verſus Johnſon and others. 


FPRESPASS and falſe impriſonment in Londen. The de- Falſe Impri- 
fendant pleads that J. S. ſued forth a writ of Latitat N 

the laſt day of Trinity term, directed to the ſheriff of R. 19. 

and by virtue of that the ſheriff of the ſaid county made a 

wartant to the defendant, and he upon that took the plain- Sid. 251. Baily 

tiff, which is the ſame impriſonment, 4%; hoc, that he is ve. Buuning. 

guilty in London, vel aliter vel alio mode. And the plaintiff . 

replies, that the ſaid writ was truly proſecuted after the im- 

priſonment, (viz.) the gti of Auguft, And upon this the 

defendant demurs; and adjudged for the plaintiff, becauſe 

although the Teſte of the writ is upon record, and the 

plaintiff cannot aver againſt it; yet here great inconvenien- 

cies will be, if the plaintiff cannot ſet forth the very time 

of the purchaſe of the writ, and the relation of the Teſte 

is only to prevent fraud, and not juſtify a Tort; and judg- 

ment was given for the plaintiff, * : 


The ſheriff returns a reſcous againſt Syms, and others; Reſcous. 
and the return is, that A. being in cuſtody of my bailiffs, * Kun 
the defendant reſcued. him out of the cuſtody of the bailiffs ; 
and Stroud moved to quaſh it, becauſe it ought to be out of 
the cuſtody of the ſheriff. — 

Twiſden juſtice. This hath been ruled both ways, for 
it is good, e _ mea ſecundum veritatem Legis, and good 
e cuſtodia Ballivi mei ſecundum veritatem facli; And if an Hill. 39 H.6. 
action of the caſe be brought for the reſcous, it ought to“ “ 
be, that he returned the priſoner being in cuſtodia Ballivi ; 
but the other juſtices ruled that it ought to be ex cuſtodia 
Vicecomitis, and upon that the return was quaſhed. 


Term. 


*P, 162. 


Hebt. 

2 Danv. Abr. 
48s. p. 9. 

1 Lev. 218. 
1 Sid. 338. 

2 Keb. 260, 
177. : 
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Knight verſus Buckley. 


EBT for rent by the aſſignee of a reverſion. The 

defendant pleads, I hat before any rent arrear he 

had aſſigned to another. The plaintiff demurs ; and ad- 

judged for the plaintiff, by Kelyng and Wyndham, contrary 

to the opinion of Tien; becauſe the defendant doth not 

alledge that he gave notice to the reverſioner of this aſſigi- 
ment. Vide Cro. Eliz. 22. Serjeant and Gibſon's caſe. 


This term proclamation was made in court for the coun- 
ty of Middleſex, for the rates and prices of hoſtlers, vit 


| hay for a night and day for one horſe gd. with litter; hy 


Deviſe. 

2 Danv. Abr. 
520. p. 16. 
Eq. Ab. 188, 
p. 10 

1 Lev. 135. 

2 Sid. 153. 

1 Keb. 567, 
752, 800, 851. 
2 Keb. 11, 


for one day 4d. For one horſe without hay 2d. oats 84. by 
the peck, and not more. 


0 Snow verſus Cutler. See before. 


N ejeAment of the demiſe of Hanry Chomeley of lands 
in Hackney. A ſpecial verdiQ found, that Sara the 
wife ſeiſed in fee of a copyhold, ſurrenders to the uſe 0 
her ſelf, and Robert Tas her huſband, and the heirs of 
the huſband ; the huſband after ſurrenders to the uſe of his 
will, and makes his will, and by this deviſes his land in 
theſe words; My lands in Hackney which were my wife's, 
and now ler f for life, I give to the heirs of the body of ny 


145, 296. ſaid wife, if that he or they live till fourteen years of age; 


. $02. 


and for want of fuch heirs, then to William Jacob and his heirt. 
10 Auguſt, 1 Car. 1. Robert Faques dies, Sarah ſurvives and 
marries Henry Chomeley, by whom ſhe had iſſue the leſſor o 
the plaintiff. Henry Chomeley ſuffers a recovery, 20 Feb. 
15 Car. 2. Sarah dies, and the leſſor of the plaintiff enters 
_ the heir of Robert Faques, the deviſor, enters upon 
im. 

The points were two, viz. 1. What paſſes by the wil 

3. What operation the recovery hath. 
Moretn 
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17, If this deviſe of the remainder in 
ſee be good to the heirs of the body of the wiſe, by way 
of executory deviſe. 2. If the recovery be a good bar to 
the executory deviſe. l 


Moreton juſtice. 


As io the ſecond point he did not meddle; but as to the 
firſt, he held it is a void deviſe. Conveyances at common 
law are good directions for wills. 1 Co. 85. Perkins 97. 
There ought to be a deviſee, as well as a deviſor in rerum 
natura and in Eſſe at the time of the deviſe. 2 H. 7. 13. 
9 H. 6. 23. Moor 637. To an infant in ventre ſa mere. 

303. Trin. 16 Car. 2. C. B. Wodley verſus Nightin- 
gale, There was a good executory deviſe, dut not better 
for being a ſurrender. Cro. Eliz. Clamp's caſe. 

Object. It paſſes by way of reverſion, and the inheri- 
tance deſcends in the mean time. 

Reſp. It cannot, becauſe there is a remainder over. g H. 
6. A uſe to a monk, the remainder to F. S. and his heirs, 
the remainder veſts immediately, and cannot paſs as an ex- 
ecutory deviſe, becauſe there ought to be ſuch manifeſt in- 
tent, and not by averment. She/ton verſus Bine, Paſch. 17 
Car. 2. A deviſe of land to one after the death of J. S. is 
a preſent deviſe; and a deviſe to the firſt ſon of J. S. when 
he is born, is void without an eſtate of freehold precedent. 

Wyndham juſtice accords with Moreton juſtice. The 
queſtions are : 

1. If the deviſe to the heirs of J. S. (he being then alive) 
be good ? | 

2. The feme here having an eſtate for life, if this alter 
the caſe ? 

3. If the recital here alter the caſe ? 

4. If the words viz.) If he live to fourteen years, alter 
the caſe ? 

As to the 1ff, It is a ground, that judges ought to keep 
within bounds: and it is ſaid, that if Matthew Manning's 
caſe had been to be adjudged now, it would have been othet- 
wiſe determined. A deviſe to the heirs of J. S. he being 
alive, is a void deviſe. Power to make leaſes to one, two 
or three perſons, he cannot make a leaſe for the life of the 
firſt ſon of FJ. S. becauſe the perſon ought to be in Eſſe, per 
Ney attorney general. 

As to the 2d. The eſtate for life of the wife doth not 
alter the caſe. 40 E. 3. 9. Beverly's caſe. A leaſe for the 
life of A. remainder to his right heirs, A. hath an eſtate in 
fee preſently, 

* To the 3d. The recital doth not alter the caſe, be- 
cauſe in no caſe where there is a preſent deviſe there ſhall 

not 


P. 164. 
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not be a contingent executory deviſe ; Wild's caſe expreſ, 


in the point. 


. 165; 


E tate. 

2 Danv. Ab. 
752. P. 5. 

3 Danv. Abr. 
244. p- 2. 

1 Lev. 212. 

1 Sid. 316, 
416. 

2 Keb. 213, 
230, 325, 440, 
460, 464, 484, 


825. 


Object. Deviſe to an infant in ventre fa mere is good, 
Reſp. The greater opinion is, that ſuch deviſe is void; 


yet an infant in ventre ſa mere is in Eſſe, and may be vouch. 


ed; the earl of Bedford's caſe. | 

To the 4th. It is a contingent upon a contingent, 

T wiſden juſtice cantra. It is a good deviſe to the heirs of 
Sarah; and he took a difference between acts executed, and 
deviſes, becauſe a deviſe may be in future; as a deviſe to 
FJ. S. when he marries ſuch a one, there no eſtate veſts in 
him till marriage. 11 H. 7. 17. As to the deviſe to an 
infant in ventre ſa mere, 11 H. J. 13. it is frequent. Mow 
177. Dyer 342. This is a contingent purſuant to the 
courſe of nature. | \ 

Io the 2d point of the recovery it works nothing, be- 
cauſe copyhold and a recovery of a copyhold doth not dock 
the remainder without cuſtom. 

Kelyng chief juſtice agreed with Twiſden, and ſo the 
court was divided. 


* 
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John Pemble verſus Sterne. 
Intr. Hill. 16 & 17 Car. 2. Rot. 1521, 


N an ejeAment a ſpecial verdi& found, that the lands 

in queſtion were parcel of the inheritance of the arch- 
biſhop of York, and uſually and anciently demiſed by leaſe. 
For 12 Decemb. 1604. the archbiſhop of York on ſurrender 
of a former leaſe demiſes this to Robert Nevil for 21 years 
under the old rent. Nevil ſurrenders this in the year 
1630. to Harſnet archbiſhop, ea intentione to preſerve this 
land for the maintenance of his ſucceſſor ;- the archbiſhop 
enters, and dies 1631. after whoſe death Neal was made 
archbiſhop, 
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archbiſhop, who died in 1641. and William was made arch- 
biſhop, during all which time the land was in the hands of - 
the archbiſhops. In 1642. an ordinance was made for ſe- 
queſtering the lands of the church; and after (viz.) in 
1646. there was a ſale of the lands of the church; Wil- 
liams dies 1646. and after (viz.) in 1660. Fruyn was made 
archbiſhop, who made a leaſe for 21 years to the leſſor of 
the plaintiff ; Fruyn dies, and Stern is made archbiſhop, 
who demiſes the land to the defendant. 7 
The queſtion is, If this leaſe made by Fruyn be good ? 
Moreton juſtice for the defendant. Becauſe the verdi& 
is inſufficient and void: 1. Becauſe here is a demiſe of di- 
vers things, and the verdict finds only for part, and nothing 
for the reſidue. 30 E. 3. 33. 1 Inft. 227. a. 2. The 
jury finds that the lands in queſtion are part of the inheri- 
tance of the church of York, and commonly demiſed, and 
doth not ſay for what time, which ought to be for the 
greater part of 20 years. 
As to the matter in law, the leaſe is not good by 32 H. 8. 
And to this point it is to be conſidered, what the law was 
before this ſtature : The biſhop could not by himſelf do any 
prejudice to the church, he could not diſclaim, releaſe, 
grant an annuity. 1 it. 102. He might grant the inheri- 
tance with * the confirmation of the dean and chapter; and ® P. x66. 
before the third council of Nire 710. without ſuch conſent, | 
receipt of rent by the ſucceſſor would bind him. In this 
ſtatute the proviſo is conſiderable; the ſtatute doth not 
mention biſhops, and the greater miſchief is of tenants in 
tail; and this ſtatute aimed at the benefit of the ſucceſſor ; 
leaſes ought to be in the form there preſcribed. Bridgman's 
Rep. the biſhop of Chicheſter and Freedland's caſe. Here 
was 32 years without any demiſe, but kept in demeſne 
and it ought to be demiſed within eleven years before. 1 
Inſt. 44. Cro. Eliz. 707. 
If the temporalities continue twenty years in the hands 
of the king, this doth not hinder the demiſe, becauſe the 
king cannot charge the church. F 
A biſhop is not compellable to demiſe his lands, no more 
than another lord of copyhold. If tenant in tail make a 
leaſe for 21 years, which expires, and then the land conti- 
nues twelve years undemiſed, and tenant in tail dies, his 
iſſue cannot demiſe this land by the ſtatute. | 
Wyndham juſtice for the defendant. He took the like According to 
exception to the verdia which Moreton took ; and as to the xj — 
matter in law, this part of the proviſo ought to be as Rep. 176: the 


ſtrictly 8 as any other part of it. 1 — 
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doth not hinder the demiſe; but if it be in the king's hands 
it is a great doubt, and this ſtatute being an enabling law, 
implies a ſtrong negative, that it ſhall not be otherwiſe, be. 
ing an introductive law. For authorities, the caſe of Cys. 
Eli. is a ſtronger caſe, Cro. Eliz. Jog. Mallet verſus Mal. 
let, and fir John Marvin's caſe in Harpur's Rep. N 

Twiſden juſtice for the plaintiff. As to the exception to 
the verdict, the firſt he allowed, but not the latter. As to 
the matter in law; in this ſtatute there is an enacting part 
and a reſtrictive part; this caſe is of a new nature, and ne- 
ver brought in queſtion before. 

Here it is to be inquired, 1. If land be kept in the hands 
of the biſhop, if it may be after demiſed by the ſucceſſor? 

2. If the leſſee ſurrenders, and the biſhop keeps the 
land ? 7 

3. It was demiſed here in 1604. and Ob. 1630. ſur. 
rendered to Harſnet, and it was not for eleven years toge- 
ther in the hands of any biſhop. | 

The ſtatute extends directly, and not obliquely to biſh- 
ops. Here is a ſhell and a kernel, words and meaning. 
Space, and term of twenty years is not all one here. The 
preamble is the key for reformation thereof, c. which im- 
plies a miſchief before. They were to pay firſt fruits, and 


® P. 167, yet they could not ? raiſe money without the chapter, who 


would have money alſo to conſent. The meaning ariſes 
from the time of making the ſtatute, where many lands 
were which never were demiſed, as palaces. But thoſe 
which were then demiſed, and had gained a cuſtomable rent, 
the ſucceſſor could not deveſt this power after by not dem+- 
ſing it. The act doth not force biſhops to keep lands in 
their hands. A biſhop makes a'leaſe of a reverſion of a 
copyhold, it is a demiſe within this ſtatute. 6 Co. 39. Mor 
719. A demiſe for years of tithes is good within. this ſta- 
tu'e, Denton's caſe. As to Mallet and Mallet's caſe, the 
chief giſt of that caſe was concerning the comprize of lands 
by the name of a manor. Whatſoever comes within the 
body of the act ought to be averred, but not when it comes 
in by the proviſo. Plowd. 376. As to Scrog's caſe, Cre. 
Eliz. that makes nothing to this caſe. And as to the caſe 
in Harpur”'s Reports, it is only, Nota, ditlum fuit per Catlin 
and his companions. 

As to the 2d. If a biſhop make a leaſe for years, and 
the leſſee ſurrenders, and the biſhop keeps the land in his 
hands, as long as the leaſe hath exiſtence, the ſucceſſor not- 
withſtanding may demiſe the land, 1. Becauſe the leaſe 
hath exiſtence to ſome purpoſe, 9 E. 4. 18. and the lord 
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Abergavenny's and Davenport's caſe, 8 Co. 140. Litt. ſea. 
626. and this caſe is not like the cafe of a fine. | 
If the words ( moſt commonly) extend to eleven years, theſe 


miſchiefs will enſue on ſuch conſtruction: In caſe of tenant 


in tail he takes a wife and dies, the feme lives above eleven 

ears, and hath this land in her hands: So of an infant 
tenant in tail. Dyer 271. and Ninian Menvile's caſe. 26 
Eliz. Haines verſus Holland, Shute's Rep. Cox biſhop of Ely's 
caſe, No leaſe queſtioned, although the biſhoprick was in 
the hands of the queen for twenty years. 

Kelyng chief juſtice for the plaintiff. He agreed that the 
firſt exception to the verdict is good; but as to the point in 
law he concluded for the plaintiff. A biſhop makes a leaſe 
for one and twenty years of lands never demiſed, and dies, 
the king keeps it in his hands. Dyer 261. As to the twenty 
years before this leaſe made, ſeventeen years of it the land 
was in the hands of a diſſeiſor. Statutes are to be conſtrued 
according to the deſign of the makers of them. Plowwd. 106. 
Fulmer flon Sherrard, Magna Charta, cap. 11. F. Br. 661. 
Marlb. cap. 4. Literal interpretations are not neceſſary. 
Grotius de Jure Belli & Pacis. Page 30. The deſign of 
this ſtatute was for the benefit of the leſſecs in one degree, 


and for the * biſhop in another; it was to avoid long leaſes, # P. 168. 


and in reverſion, and the ancient rent ought to he reſerved. 
If this ſtatute ſhall be conftrued for the defendant theſe in- 
conveniencies will enſue. 

1. A leaſe expires, and then the biſhop is difſeiſed for 
twelve years, then he recovers. The drift of the ſtatute 
was only to reſtrain the demiſes of ancient palaces and de- 
meſnes, and not other things. 

2. It ſhall be in the power of a biſhop to repeal this 
ſtatute. ; 

In the proviſo are two clauſes of qualification, viz. Let 
to farm. 2. Or occupied by farmers by the ſpace of twenty 
years; the words by the ſpace of twenty years extend only 
to the ſecond part of the disjunctive, and not to let to farm. 
And this hath been the expoſition of this ſtatute in the caſe 
of the biſhops of Wincheſter and London for their houſes 
lately. And as to the caſes of Mallet and Mallet, and 
Scrog's caſe, they are not to the purpoſe ; and ſo he con- 


cluded for the plaintiff. And for that the court was di- 


vided, no judgment was given. But the cauſe was ad- 
journed. Et fic pendet. 


Term. 
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Barker verſus Durrant 


Award. EBT upon an obligation to perform an arbitrament. 
Upon no arbitrament pleaded, the plaintiff replies 
and ſets forth the award, which conſiſted of two parts 
(amongſt others) To which exception was taken (vix.) 
1. That the defendant ſhall make a releaſe to the plaintiff 
until the time of the arbitrament, and then the bond of the 
ſubmiſſion is diſcharged. But it was not allowed, becauſe 
- divers things are to be done together, and if all had been 
done the releaſe ſhall be no prejudice ; and ſo it differs 
from the caſe where-money is to be paid after the releaſe is 
to be given. 2. The award was in part of ſatisfaction, 
which is not good. Mich. 45 E. 3. 16. a. pl. 18. and Trin. 
1653. B. R. Penros verſus Tubb. Sed non allecatur, becauſe 
it is tant. exiſlen' partem redditus, which is only a deſcrip- 
tion when he will pay it, and not by way of diſcharge of 
rent in controverſy : And jadgment was for the plaintiff. 


Smedly verſus Heap. 


Words, I E plaintiff declares, that he is a mercer, and the 
: how. — defendant ſaid to him theſe words, viz. T hou art 4 
ED, 404. 


cheating knave and a rogue, On Not guilty, verdict for 
the plaintiff. 

And Bigland moved in arreſt of judgment, becauſe there 
was not any communication by the defendant of the trade 
of the plaintiff : And therefore ſtay, &c. . 


. 150. Taylor verſus Brown. 


* A PROHIBITION was granted to the eccleſiaſtical 
Cute Ratries A court, becauſe they refuſed to deliver a copy of the 
13. articles; and the rule was, that a prohibition go until they 

deliver ſuch a copy, and the writ of prohibition was abſo- 


lute without a quouſque. 
: And 
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And Linley moved for a conſultation; but the court would 
not grant a conſultation, but a Superſedeas ; and farther re- 
ſolved that the ſtatute of 2 H. 5. cap. 3. extends where the 

roceeding in the eccleſiaſtical court is ex Officio, as well as 
betwixt party and party; and the report of Moor 756. is 
ill reported; for Cro. Tac. 37. is contrary, and that a pro- 
hibition lies for not delivering the copy of a libel in ſuch 
caſe. | 
Information againſt Buckworth and others for perjury, in Perjury. 
ejectment. The defendants juſtify; upon Not guilty, and! 2 377+. 
now upon evidence to prove the perjury, one was produced * 
to prove what one, that is ſince dead, ſwore upon the firſt 
trial. | 

And by Kelyng chief juſtice, It ſhall not be allowed, be- 
cauſe betwixt other parties. 

But Twiſden and Morton contra, And it was allowed. 


Ward verſus Culppeper. 


EPLEVIN. The defendant avows for a rent-charge. Inquiry. 
R The plaintiff pleads in bar Non conceſſit; and upon N 4% 
this iſſue is taken according to the ſtatute of 17 Car. 2. c. 7. ; $id. = 
And the jury found the value of the cattle, but not the 2 Keb. 409, 
arrears. 431, 836. 

And Winnington moved in arreſt of judgment upon the | 
faid verdiQt ; becauſe perbaps there are only 20/. arrear, 
and the value of the cattle are 50l. And the court ruled 
that judgment ſhall not be entered upon this finding, but 
the avowant may have judgment at common law, if he 
will, and then the plaintiff is put to a ſecond deliverance. 


* Rumlſey verſus Rawſon. 8 


I replevin. 'The defendant avows as a commoner for Common. 
taking goods damage-feaſant in loco in quo, Fc. The! Vent. 18. 
plaintiff pleads in bar of the ſaid avowry, that the parſon 3 Keb. 410, 
of Dale is ſeiſed of ſuch glebe land, and that he had com- 493, 804. 
mon in loco in quo, Nc. for two hundred ſheep levant and 
couchant upon the ſame glebe land, and that the plaintiff 
by the licence of the ſaid parſon put in his cattle, and iſſue 
is taken upon the levant and couchant, and found for the 
plaintiff, 

And ſerjeant Maynard moved in arreſt of judgment for 
the avowant, becauſe licence cannot be given by a com- 


moner to put in the cattle of a ſtranger, and here the 
plaintiff 


Return. 

x Sid. 407. 
2 Keb. 410, 
464. 

Vide ante, 
fo. 81. 

Long verſus 
Emot, "Jed. 
ment in B. R 
of lands in 
Lancaſhire, 
See after fo. 
206. Draper 
and Balic's. 


® PF. $72- 


Eſtrepement, 


1 Sid. 369. 
2 Keb. 376, 
381, 413, 
580. 


judgment is quod partitio faci. 
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plaintiff was only a treſpaſſer upon the parſon, and ſuch 
licence cannot be without deed, 2 Cro. 574. Monk verſus 
Butler : And ſtay until, &c. 


Needham verſus Bennet. 8 


6 a judgment in B. R. a Fieri faciat iſſued (af- 
ter a Te/latum) to the ſheriff of Cheſter, who returns 
uod fieri fecit the goods, but that they remain in his hands 
pro defeflu Emptor”, and upon that a Penditioni expomas il. 
ſues to him, of the which he doth make no return, nor 
gives ſatisfaction to the plaintiff ; and upon this he moves 
for an attachment. 

And Williams moved to ſtay the attachment, becauſe x 
Fieri Facias cannot iſſue out of this court to the county 
palatine of Cheſter, and made a difference betwixt a judg- 
ment originally given in this court, and when a judgment 
is removed hither by writ of error; in the ſecond caſe it 
lies, but not in the firſt. Mich. 21 H. 7. 33. pl. 32. Judg- 
ment in Callais or Wales cannot be here reformed, becauſe 
not parcel of the realm, otherwiſe of Lancaſter ; Sed mn 
allocatur, and an attachment was granted. 


* Danby verſus Palmes. 


WRIT of error to reverſe a judgment given in 
A C. B. in a writ of partition upon a Nikl dicit, of 
divers manors, and view of frankpledge, and free warren, 
and other things of gieat value. Upon In nulle eſt erratun 
pleaded, the counſel for the plaintiff in the writ of error 
aſſigned divers errrors, ſome in form, and others in the 
ſubſtance of the proceedings. 

And as to the form Coleman ſhews, 1. The executory 
and not fit, or fiat, and fo 
not ſenſe. 2. The precept to the ſheriff after the execu- 
tory judgment is quod per ſacramentum proborum haminum in 
Comitatu, Ec. and doth not ſay, de Comitdtu. 3. Here is3 
diſcontinuance, becauſe there is not any continuance for 
the tenant per idem dies, when the partition ſhall be made. 

'The errors in ſubſtance are: 1. No mention is of the 
view of frankpledge, and yet in the writ is mention of the 
view of frankpledge, not as appurtenant to the manors, 
but diſtin&; and . is not any mention of it in the par- 
tition; and cum pertinentiis ſhall not ſupply it. 2. The ſhe- 


riff returns unam medietatem eorundem, (viz. the rs" 
beſore 
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before} to be delivered to Danby, viz. ſuch manors per par- 


cella medietatis ſue, and other manors to Palmes, and then 
again, alteram medietatem to Danby again, and ſo Danby hath 
two moieties. 3. The ſheriff delivers guartam partem of 
ſuch a thing, and doth not ſay per metas & bundas; and if 
the parties have a fourth part, then the writ ought to be 
ſo. 4. The ſheriff divides the rents without ſhewing 
which (viz.) copy or free, or upon leaſes for lives, years 
or at will. 5. The ſheriff delivers to Danby and Margaret 
his wife, whereas it appears upon the writ, that Danby was 
only ſeiſed in the right of his wife, and now by this delivery 
he hath an intereſt in his own right. Sed non allocatur per 
Curiam. 6. By Offly upon the return of the ſheriff he doth 
not conclude that thoſe are all the lands comprehended 
within the writ to him direQed, as it is in Co. Entr. 412. 4. 
pl. 2. and by Weſton. 7. The demand is of 400 acres of 
wood, and no mention of that in the partition, but only of 
a park una cum omnibus arboribus eidem pertinent”, which is 
not the wood here. 8. Divers things are delivered in the 
partition, which are not demanded or mentioned in the 
writ, and yet*the writ of * partition lies of them, viz. * P. 173. 
paſture tor ſix beaſts, Shopas, c. g. The ſheriff delivers 
three acres of meadow lying in the meadow of Middlefield, 
excepting duabus rodit, and there is not any diſpoſal of thoſe 
wo rods after or before. 10. "The writ is that the ſheriff 
ſhall go to the advowſon, which cannot be, becauſe it is 
incorporeal. Et adjournatur. 


Criſpe verſus Mayor and Commonalty of Berwick. 


Trin. 20 Car. 2. 


N covenant upon an indenture the plaintiff counts Trial. 

that the defendants at York demiſed to him certain _ 3 
meſſuages in Berwick, for years; and that they covenanted th ns 
that they had power to demiſe them, and that the plaintiff 1 Sid. 381, 
ſhould enjoy them quietly, and aſſigns a breach, that ſuch a _ ; 
one entered upon him and ejected him out of the ſaid meſſu- 355, 4 ow T 
ages. The defendants plead that the ſtrangers did not enter 602, 676. 
upon the poſſeſſion of the plaintiff ; and upon this iſſue is * 
joined, and a ſuggeſtion is made upon the roll, that the king's 
writ doth not run in Berwick, and therefore that the Yenire 
Fac. ſhall be of the next vill to Berwick, which is Belfort; 
and upon this a Venire Fac. is directed to the ſheriff of Ner- 
thumberland to make to come twelve out of Belfort to try 


this iſſue, and the jury found for the plaintiff. 


And 
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And now Stote for the defendant moved in arreſt of judg. 
ment, that this trial is not good, becauſe Berwick being out 
of the realm, the trial ought to be where the action is 
brought, viz. at York, and not at Belfort. And there is a 
difference betwixt a county palatine, which is part of the 
realm, as Lancaſter, Chefter and Durham, and Wales, which 
is not part of the realm, and Berwick here, Fitzh. Trial. 4. 
Kelw. 202. a. pl. 19. Mich. 18 Eliz. C. B. Chriflmar's caſe. 
Appeal doth not lie in B. R. for the murder of a man in 
Berwick. | ö 

Object. There will be failer of juſtice, becauſe the de- 
fendants are judges. 

Reſp. The law of England doth not take conuſance of that 
which is out of its juriſdiction ; and Berwick is not part of 
England. 7 Co. Calvin's caſe, 23. b. And by the ſame reaſon 
that ſuch trial ſhall be of a thing in Berwick, it ſhall be in 
Ireland, &c. And the privileges of Berwick are confirmed 
by Alexander king of Scotland, and 42 Eliz. C. B. Rot.6 30. 
Shepardſon verſus Chambers, In debt upon an obligation con- 


P. 174. ditioned * to pay money in Berwick, was tried at Belfort, but 


then the action was laid there. 

Shafte for the plaintiff. Here would be a failer of juſtice, 
Mich. 19 H. 6. 12. 6. pl. 31. per Aſtue, A thing done in 
Wales ſhall at common law be tried in the next county ad- 
joining, and there no mention is made of it, which Fitzk. 
in the abridgment of this caſe mentions tit. Trial 4. a more 
ſtrong caſe of a thing in Ireland tried in the county of Sahp, 


| which is alledged to be the next county to [reland. 2 Roll. 


Cro, Ekz. 
465. Waller 
verſus Davies. 


597. pl. 8. Barnwel verſus Rotchford, and a writ of error 
lies to Berwick or Callais, 4 Inſt. 282. and there is a like ſug- 


. geſtion for York, Dyer 279. b. pl. 10. Moor 581. pl. 196. 


8 Co. 125. a. Lands in Wales are pleadable here. Fitzh. 
tit. Furiſdifion 34. and Scotland, Br. 551. and 12 H. + 
16. pro Normandy. | 

Wyndham juſtice. It-ought to be tried in York, where 
the action is brought as Co. Dowdale's caſe is. And ad- 
journed; and after reſolved for the plaintiff in this point. 


This vacation died fir Wadham Wyndham knight, one of 


the juſtices of the King's Bench, and of the county of Se- 
merſet, who was à good and prudent man. 


Term. 


* Term. Hill. 20 & 2x Car. 2. B. R.“ P. 178. 


\ 


Watſon verſus Baker. Error, B.R. 


N debt upon an obligation. The condition being that Condition; 
the defendant being parſon of A. ſhould reſign upon re-  Panv. Abr. 
queſt, The defendant pleads that he did reſign according _— 36 
to the condition, and found againſt him, and judgment for 2 Keb. 446. 
the plaintiff; and now brought a writ of error becauſe a 
ſimoniacal condition: But judgment was affirmed, becauſe 
the condition is good. 


This term in the place of juſtice VMyndiam came baron 
Riinsford, who being a baron, before that Morton was judge, 
was now made the third juſtice of this court, and took 


place of Morton. 


Salmon verſus Smith. 


N debt for. rent. The plaintiff counts of a demiſe of Pleading. 

four rooms. The defendant pleads, that as to part © 9 _ 
Addis non, becauſe the Plaintiff demiſed to him the ſaid four — 5 
rooms ; and alſo another room into which the plaintiff en- 2 Keb. 467, 
tered before any rent due, and is in poſſeſſion of it. The 479. 
plaintiff demurs, becauſe the defendant doth not traverſe 
the demiſe by the plaintiff ſet forth in his count. 

Sanders for the defendant. And he cited Mich. 5 E. 4. 
'8. pl. 19. where ſuch a caſe is cited without a traverſe, But 
judgment was given for the plaintiff by the whole court, 
becauſe the plea doth not anſwer to the count, nor is it ad 
idem, Mich. 32 H. 6. 3. B. pl. 1. and Mich. 35 H 6. 38. a. 
fl. 47. and the pleading in the caſe of Dyer 32. 5 þl. 7. is 
not controverted; and this caſe is reſolved, 1 Lean. 43. 
Kempton and Bellamy, and ſo are all the precedents. 


M Term. 


*P. 176. * Term. Paſch. 2 f Car, 2. B. R. 


Caſe. 

1 Danv. Ab. 
298. p. 5. 
213. P. 3. 

1 Vent. 12, 
18, 19. 

1 Saund. 228, 
2 Keb. 473, 
476, 497. 

5 Keb. 118, 


Apprentice, 
4 Keb. 480. 
Trem. 468. 


Sir John Kelyng, Chief Juſtice. 


Twiſden, | 
R-insford and þ Juſtices, 
Morton, 


Skinner verſus Gunton, Lyon, and others, 


bo. an action upon the caſe, The plaintiff declares, that 
A the defendants, with others, conſpired together to arreſt 


the plairtiff in a grand action in Lenden, and took out x 


plaint in the ſheriffs court there, of 3000. with an intent 
that the plaintiff ſhould not find bail; and upon this the 
plaintiff was arreſted, and was compelled to continue in pri- 
ſon twenty days and nights, ad demnum of 100/. Upon 
Not guilty, one only was found guilty.  ' k 
And Sanders for the defendant moved in arreſt of judg- 
ment. 1. Becauſe the plaimiff doth not ſhew that there 
was any end or determination of that ſuit, which ought to 
be ſhewn. 2. It is an action of conſpiracy, which doth 
not lie againſt one only, „„ 
Pemberton for the plaintiff. The complaint is only of an 
arreſt, and not any other proceeding as joint, &c. And 
as to the 24, It is only an action upon the caſe. F. N. g. 
116. 4. And before the ſtatute de Conſpiratoribus made 33 
E. 1. page 89. an aQtion of conſpiracy doth not lie for any 
thing, beſides for indicting for telony or treaſon ; but by 
this ſtatute it lies for treſpaſs, and ſo againſt one only. 
Trin. 11 H. 7. 25. pl. 7. And this action is only an action 


upon the caſe in the nature of a conſpiracy. Cre. Eliz. 701 


Marſh againit Yaughen. And judgment was given by the 
whole court for the plaintiff, | 


The town of Nettingham impoſe by order of the ſeſ- 
ſons an apprentice upon one Mr. Sekvin, and he moved by 


Bigland for a Certiorari to remove this order, with an intent 
| | | to 


nature 
in par 
ther p 

As 
are co 
tor? 1 
the ex 
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* to quaſh it, becauſe the ſtatute of 39 E/iz. cap. 2. doth * P. 1 77. 
not compel any to take an apprentice. 

Kelyng chief juſtice. The validity of this clauſe is to 
be tried in an action. 

Twiſden juſtice. It hath been an opinion, that a man 
cannot be conſtrained to take an apprentice ; but of late 
time it hath been held otherwiſe. Z 

Kelyng chief juſtice. It was held in king Charles the 1/?'s, 
That an apprentice might be impoſed ; and fo it was given 
in charge by the lord keeper in the ſtar- chamber; and there 
is no inconvenience, becauſe the maſter may aſſign the ap- 
prentice over. | | 

Twiſden juſtice. If the apprentice may be impoſed, it 
will be hard for merchants in London, Cc. 

Morton juſtice. It was always ruled by Damport chief 
baron, in his circuit, to confirm ſuch orders. See this 


caſe befare. : 
The Caſe of Sackvile College. See before in Chancery. 


WISDEN juſtice for the plaintiff. The queſtions in $cire facias. 
this caſe are three. 1. If theſe grants are repealable, Antca 154. 

and are void? 2. If this be an apt Scire facias, being to 
repeal part of a patent? 3. If this writ may conclude to 
the exheredation of the heirs ? 
A, to the firſt. Theſe letters patent to Edward earl of 
Derſet, and his heirs male, are void, and ought to be re- 
pealed, and may be repealed though void. Hill. 12 H. 7. 
 Relw. 19. a. by Keble. And that theſe letters patent are 

void, appears, . Becauſe they are contrary to the intention 
of the king. Hob. 223. Anne Needler's caſe. 10 C. 110. 
3. Vewe's caſe. 2. The king cannot deprive the patron 
of thoſe rights which are appendant to him, which is jus 
Patrmagii, & jus viſitandi, which are in earl Robert and 
his heirs. b 

As to the ſecond. This grant may be repealed in part. 9 Co. 28. a. 
Dyer 276. B. pl. 5 3. becauſe it conſiſts of things of ſeveral Moor far. Bt 
natures; and as a patent may be good in part, and naught 1 eg 
in part, ſo it may be repealed for part, and ſtand for ano- Wells. i And. 
ther part. — 4. ( 

As to the third. Here are apt perſons, becauſe the heirs well, &:. 
are concerned, becauſe the queſtion is, V ho is the dota— 
tor? not the executors, but earl Robert and his heirs, and 
the executors are only inſtruments; and the concluſion ad 

| M 2 dumnum 
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P. 178.“ damnum of the heirs doth not vitiate, becauſe the court 
knows to whoſe damage the patent is. 

Object. If this grant ſhall be repealed, the indowment 
of the hoſpital fail. E 

Reſp: It was ſubject to repeal originally in the creation, 

Hale chief baron contra. I premiſe three things, 1. Why 
I cannot give an opinion to repeal theſe letters patent with. 
out grand cauſe. 2. How the caſe ſtands here upon the 
patent and the will. 3. The reaſons why this writ of 
Seire facias will not lie in this caſe. 

As to the firſt, This is the firſt caſe in which clauſe 
which have a genera] influence through the whole patent 
may be repealed. 2. It is a caſe of great moment in par. 
ticular, becauſe by this repeal the indowment is void; az 

the caſe of the, abby of Fountain is; and here no maſter not 
other officers may ſubſiſt. 3. Becauſe there is no neceſſiy 
to repeal them, becauſe there are void clauſes, and they 
may be tried at law; and that is the reaſon that judgment 
upon an jſſue tried in a Scire fac. to repeal a patent in B. A. 
is not there given, but the record is to be returned into thi 
court, which is not in another caſe ; and thoſe things are 
of long continuance, (vi. ) from 6 Fac: for then was the 
will, and the letters patent were 7 Car. 1. and it cannot be 
known what tranſaQions have been paſſed betwixt the king 
and the heirs of Richard earl of Dorſet during the time, 

As to the ſecond obſervation, upon the patent and the will 
1. No will of Robert appears by other record than by te- 
cital in theſe letters patent. 2. Although Richard ſon and 


heir of Robert was dead at the time of the letters patent, it | 


appears not. 3. Although de 1 55 Edward was father of 
Richard, it appears not. 4. It doth not appear that the 

land, upon which the hoſpital was built, was the indow- 

ment of the hoſpital ; and if no indowment, no hoſpital, 

1. It cannot be underſtood that Edward was heir to Robert, 

becauſe here 1s an averment contrary ; and he might be heir 

male in vulgar appel.ation. 2. The clauſes are not ſubſlan- 

tive and independent clauſes, but have an influence through 

the whole letters patent; and ſo by the repeal of them the 

patent ſhall be vitiated, viz. the naming and appointment 

of the ſeveral officers making of rules, conſtitutions and 

by-laws; and in this particular, this patent is not like to 

the patent in the Prince's caſe, 3. If here were not dero- 

gatory clauſes, viz. to create a corporation according to the 

intention of the will, this will create a right to the heir 

P. x79. * to nominate; but here are derogatory clauſes in it ow 
dum valuntatem, which ſhall be according to the kirg's 
5 Pleaſute, 


* 
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pleaſure, otherwiſe the name ſhall be altered. 4. The li- 
cence to amortize. 5. "Thoſe claufes are not ſimply void 
but only voidable, becauſe the king takes notice of the wil 
of earl Robert. 6. The, grant made to Edward to make 
by-laws, is to him, and the heirs male of his body; but 
concerning election of members, this is to Edward, and 
the heirs male of the body of Robert. 

As to the third. Such Scire facias lies not in point of 
form. 1. A patent may be repealed in part, but this ſhall 


be only in clauſes independent. Fitzh Petition 19. 2. There 


will be an infinite inconvenience, if by this. way part of 
this patent may be repealed ; for by this way a good patent 
may be made navght, and e contra. 3. The king hath ſaid 
how he will have this corporation qualified, and he is dead, 
and how we will make other patrons after his death. 4. 
The king hath ſaid how it ſhall be goverged, and not other- 
wiſe. And here is no neceſlity to repeal this, becauſe if 
there be void clauſes they may be tried in aſſize, and there · 
fore the writ is ill. 2. It dotn not lie for the matter. 1. 
Becauſe the king takes notice of the clauſes in the will 
which are deſired to be repealed, and therefore he is not 
deceived in this grant, In the creation of the hoſpital ſunt 
tres Affores fabule. 1. Earl Robert. 2. The king, whoſe 
right is to grant the incorporation. 3. The executors, 
which ought to indow this hoſpital. 2. The executors are 
not at any prejudice, becauſe they are not compellable to 
indow this corporation, if it be not according to the will of 
earl Robert. 3. If the executors have indowed the hoſpi- 
tal, being ſo created, it is a breach of truſt, 

Object. The king cannot diſpoſe of the right of another, 
and here the founder was earl Robert. 

Reſp. There is no patronage till the foundation of 
the hoſpital, and the heir of Robert hath not to do 
with it till the foundation; and the executors do not 


break the truſt, The lord keeper would adviſe, and ſo it 


was adjourned, 


8 Maii 1669. William Lenthal was ſworn in the office of 
marſhal of the King's bench, in the place of ſic Join 
Lential, his grandfather, who died the laſt vacation. 


Stone an attorney of B. R. having land within the manor Privilege. 


in the county of Middleſex, ratione tenure, 
ought 


2 Keb. 477. 
486, 491, 808 


* P. 180. 


This privilege 
da nied Sir 

FW alter Vane 
captain of the 
guards, which 
ſce before, 


Caſe. 
1 Danv. Abr. 


211. p. 17. 


1 Vent. 23, 25. 


2 Keb. 486, 
494. 

Vide before 
135. Lew 
verſus Beard- 
mere, for in- 
di qinę the 
plaintiff of a 
reſcue, an ac- 
tion doth not 
lie. 


Caſe. 
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ought * to ſerve as Reeve there, when elected; and he be- 
ing now elected, prayed a writ of privilege, that he ſhould 
not be compelled to gather the rents of the lord, and to 
ſerve in that office. 

Kelyng chief juſtice. This writ lies here, and is a ſtrong. 

er caſe than Prouſe's caſe. Cro. Car. 389. 

Twiſden juſtice. A tenure may be created to ſuch in- 
tent to collect the rents of the lord; and Coke's Entr. 436, 
an attorney exempted to be a ſoldier; ſo of a clerk ot the 
bank, Cro. Car. 8. Venable's caſe. 2 Roll. 271. March 30. 
Pl. 65. Et acournatur. 


Sir Andrew Henley verſus Dr. Burſtal. 


N action upon the caſe for maliciouſly indiQting the 

plaintiff, being a juſtice of the peace, for delivering 

a vagrant out of cuſtody, without examination, contrary 

to law. Upon Not guilty pleaded, a verdiQ found for the 

plaintiff; And Swain moved for the defendant in arreſt of 

judgment, that ſuch action doth not lie, becauſe it deters a 
man from proſecuting for the king. 

Maynard ferjeant for the plaintiff. Where the indiQ- 
ment is preferred malicioufly, and ſuch indictment contains 
matter of imputation 'and flander as well as crime; there 
the action lies; but otherwiſe where the indictment con- 
tains crime without ſlander, as forcible entry, c. but here 
is flander as well as crime; and of that opinion was all the 
court ; and judgment was given for the plaintiff, 


Price verſus Crofts and others. Mich. 1657, B. R. 


N action upon the caſe in nature of a conſpiracy, for 
indicting the plaintiff of barretry ; one of the defen- 
dants is only found guilty. 

And Baldwin moved in arreſt of judgment, that one can- 
not be guilty of a conſpiracy alone. But per Cur. it being 
but an ac Non on the caſe it is well enough, and the plain- 
tiff had his judgment. 


Crait 
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Craſt ver/us Winter, | P. 1814 


HE plaintiff declares, that the defendant in Londen Miſtrial. 


ſpoke theſe words to the plaintiff, T hou art a thieviſh ' _ Abr. 
fellow, and ftoledſt the plate from Wadham- College in Oxford.? Vent. +2. 


The defendant juſtifies, that the plaintiff ſtole the ſaid 1 Sand. 246. 
2 Keb. 496. 


plate in Oxford. The plaintiff replies, that the defendant 
ſpoke the words de injuria ſua propria; and the iſſue tried 
in London, and found for the plaintiff, 

And Sanders moved for the defendant in arreſt of judg- 
ment, becauſe a miſtrial, becauſe the iſſue ought to be in 
the county of Oxford where the juſtification is laid, and 
not in London; but adjudged for the plaintiff, becauſe it is 
aided by the new ſtatute of 16 and 17 Car. 2. cap. 8. Bus 
the defendant might have demurred upon it. 


"Tait 


Term; 
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Kelyng. Chief Juſtice, 
Twiſden, 1 

Rain ford, and Pate 
Morton, 


Lady Brotglton verfus Voſcy. 


"RESPASS for taking two horſes. The defendant 
| pleads, That the dean and chapter of #eftminfter 
have a court-leet in a particular juriſdiction, called the 
ſanQuary in Weſiminſter, within which the plaintiff hath z 
honſe, and that ſhe by reaſon of the tenuie of that meſ. 
ſuage, ought to have that part of the ſtreet before the door, 
and for not paving ſhe was preſented at the leet held ſuch a 
day, and affeeted to 5}. and eſtreated, and the defendant a 
bailiff juſtifies the taking for the ſaid 5/. The plaintiff te- 
plies, and traverſes the ratione tenure, that ſhe ought 10 
repair, and concludes, Et hic paratus eft veriſicare, und: 
petit judicium, if the plaintiff ab afione ſua prædicta pre- 
cludi debeat; and upon this the defendant demurs ſpecially, 
hecauſe ſhe doth not conclude unde petit judicium, & dum 
ſua occafione tramſgreſſionis predi? ſibi adjudicari, Ec. and 
for this cauſe the court ſeemed for the defendant ; but a 
rule made by conſent to take traverſe and trial upon the te- 
nure, upon payment of coſts to the defendant. 


This term were made ſeventeen new ſetjeants, vis.) 
of Gray's Inn, ſir William Scrogge, Timothy Turnar, William 
Ellis, Thomas Hardres, Nicholas Wilmote, and T homas Flint. 
Of the Irner Temple, fir Richard Hopkins, Chriſtopher Gud- 
fellow and Samuel' Baldwin. Of the Middle Temple, Join 
Turnor, Jom Barton, Francis Brampſiin, and fir Henry 
Peckham. Of Lincoln's Inn, Guibon Goddard, ſir John 
Howel, Thomas Powys, and Thomas Jones, all which read, 
beſides Scrogs and Jones, They gave rings with this in- 
ſcription, Rex Legis Tutamen. 

In the laſt vacation died fir Edvard Aulins knight, one of 
the barons of the exchequer, | 


Term: 
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Pordage verſus Cole. 


&'P. 103. 


EBT upon a deed poll concerning the purchaſe of Covenant. 


land made by the defendant, of the plaintiff, date 
the 1% of May 1668. where the plaintiff declares, that by 
the ſaid deed it was agreed betwixt the plaintiff and defen 
dant, that che defendant ſhould pay to the plaintiff ſo much 
money, upon ſuch a day, for the ſaid land, the which he 
hath not done, unde actio accrevit ; and upon this count the 
defendant demurs. And Withins for the defendant alledged 
the cauſe to be, becauſe the plaintiff doth not aver that the 
defendant enjoyed the land; and where there is not a mu- 
tual remedy (the deed being only poll, and not being by 
indenture) there ought to be ſuch averment. 1 Roll. 518. 

\ 3- Holder verſus Taylor. In covenant to repair, where 
the leſſee for years covenants to repair, Proviſo, that the 
leſſor find grand timber, there in an action of covenant the 
plaintiff ought to aver that he offered grand timber. So 5 
Co. Gray's caſe, 78. 5. | 

Jenes for the plaintiff. Here the defendant covenants to 
pay at a certain day, and perhaps the conveyance cannot be 
made by that day; and it doth not appear that the land was 
not conveyed before. 

Kelyng chief juſtice. It ſeems no agreement of the other 
part, for it is npt by indenture. 

Twiſden juſtice, In covenant the words were, The 
plaintiff putting the houſe in repair, the defendant cove- 
panted to keep it ſo repaired. Reſolved they were mutual 
covenants, Cro. Tac. 645. Salter verſus Stone, Styles 140. 
Brag verſus Nightingale. 

Rainsford and Moreton juſtices. It ſeems a covenant by 
it ſelf; and judgment was given for the plaintiff ; but the 
defendant brought a writ of error in the exchequer chamber 
upon the matter in law. 


Drake 


g * Danv. Ab. 
1229 = P. Is 


1 Lev. 274. 
1 Sid. 423. 
1 Land. 319. 


2 Keb. 3335 


$42. 


Term. Hill. 21 & 22 Car. 2. B. R. 


* P. 184. Drake verſus Hill. 
Words. HE defendant ſaid of the plaintiff, being a merchant 
» Danv. Abr. and maintained himſelf and his family by buying and 


8 ſelling; Auſten Drake is broke, and gone for Virginia; [ 


1 Sid. 424 Have ill fortune, for Auſten Drake is failed, and I have hf 
2 Keb 549% my monies. Auſten Drake is a beggarly fellow, and not worth 
a groat, and not able to pay his debts, and rides abroad with 
his man double armed for fear of bailiffs. Upon Not guilty, 
verdict for the plaintiff. | 
And ferjeant Maynard moved for the defendant in arreſt, 
1. That the laſt words are not actionable; for beggarly fel- 
lb are only words of reproach, and not worth a great, the 
caſe of Moon and Moxam, 14 Car. 1. Judgment was there 
reverſed in the exchequer chamber; and there is a diffe- 
rence when the words of themſelves are not aQtionable, yet 
if they be accompanied with ſpecial damage, they are ac- 
tionable, as Low and Harwood's caſe. Judgment in Winſor 
reverſed where he ſaid, that the defendant ſaid, that the 
Plaintiff had not title to land, by reaſon of which he could 
not ſell, and Nevil and Francis's caſe. And bankrupt is a 
crime that implies deceit, but to be poor is no crime. 
Kelyng chief juſtice. To ſay that he is nat worth a grad, 
is not actionable, becauſe he may be an honeſt man not- 
_ withſtanding ; but it ſeems that the other words ſeem aCtion- 
able. | 
T wiſden juſtice. H. may pay his debts, and yet not 
worth a groat after; but to ſay that He is not able to pay his 
debts is aQtionable z and judgment was given far the plaintiff. 


P. 185. * Term. Hill. 21 & 22 Car. 2. B. R. 


Ooin- TINTON, keeper of the Turnſtile-tavern in Holbourn, 
was informed againſt for uttering braſs halfpence, and 

he came in and confeſſed the fact laid in the information, and 

his fine was pardoned, and he was bound by recognizance 

not to utter any more, . Treſpals 


e 
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Treſpaſs for taking forty ſheep, and chaſing of them, by 
reaſon of which chaſing one of them died; and the deſen- 
dant pleads, that the place in which the chaſing is ſuppoſed 
was his freehold, and that he leniter chaſed them, gue eſt 
tadem tranſereſſio. The plaintiff replies, and juſtihes tor 
common. The defendant rejoins by incloſure; and the 
plaintiff demurs. And L2vinz for the defendant urged that 
the bar is not good, becauſe he doth not anſwer to the 
chaſing of the ſheep, for he ought to have traverſed it, 
Cre. Eliz. 384. Hill verſus Prideaux, and Trin. 19 Car. 2. 
Copley verſus Perry. 

Jenes for the plaintiff, It is frequent in treſpaſs to an- 
ſwer to the beating & male trafation', and that he molliter 
manus impoſuit, quæ eſt eadem tranſgreſſto. 

Twiſden juſtice. The plaintiff relies by his replication 
upon the common, and waives the ſtaying of the ſheep, 
Ec. and therefore it is good enough; and with this agreed 
the whole court ; and judgment was given for the plaintiff. 


This term imothy Littleton, ferjeant at law, was made 
one of the barons of the exchequer. 


be Term. Paſch. 1 2. B. ow. P. 186, 


MITH, Hains, Tunman, and others, commiſſioners of Contempt. 


ſewers in Middleſex, made an order concerning the 
amendment of a breach at Blackewall, and aſſeſſed the inha- 


bitants of Mfite-Ciappel to contribute, and the inhabitants 2 Keb. 635, 


procured a Certiorari, and notwithſtanding that the com- 
miſſioners proceeded; and upon this an attachment was 


Stanted, and they were committed to the Marſhalſea for 


the ſaid contempt. 


Frere of, Rayneham in the county of Kent was indiQeed at yy,,,, 
the ſeſſions at Maidſtone, for not contributing to the repair 1 Vent. 69. 
of highways, contrary to the form of the ſtatute of 2 C 3 Keb. 617+ 


Phil, 
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Phil. & Mar. cap. $. and removed this by Certioreri ; and vet 
when the record of the indictment was removed into this 
court, he came before juſtice Morton, and ſubmitted himſelf 
to a fine, who fined him upon two indiaments to 207. laſt 


Michaelnas term; and now the inhabitants ſuggeſt by mo- 

tion and affidavit, that Frere hath eight plow-lands, and 7 
conſequently that he ought to have found eight carts for ſix ba 
days, and that the judge was ſurpriſed ; and although that " ifs 
his land was paſture, yet the court ſet aſide the fine, and te 
ordered, that he proceed to trial upon theſe indictments, it ju 


he do not agree with the pariſh before next aſſizes, for by 
his own confeſſion he hath 1700 acres of arable and paſture, 


This term died fir Jeoffry Palmer, knight and baronet, 
attorney general, and fir Heneage Finch ſolicitor general 
ſucceeded in his place, and fir Edward Turnor was made 
ſolicitor general. 


P. 10% * Copping verſus Hurrier. 
Intr. Hill 20 & 21 Car. 2. Rot. 1261, 

Award. EBT upon an arbitrement, the ſubmiſſion was to two, ] 

2 Danv, Ab. Ita quod they make their award before the laſt day of 
> — Michaelmas term, and if they cannot agree, then to A. who Pr 
1 Sid. 428, then ſhall be umpire to make the award within the ſaid 5 
8 time; and the plaintiff declares, that the arbitrators did ; 
2 Keb. . not make any award, but the umpire made his umpirage, * 
619. and ſhews it; and the defendant demurs upon this count, Ns 
1 becauſe the umpirage was void, becauſe the arbitrators had 8 
Maſeal. all Michaelmas term, and the umpire cannot intermeddle : 
during that time, and for that it was adjudged for the de- 90 

ſendant; and in this caſe was cited Rall 261. 1 Part, Lum- 

ley and Hatton's caſe and Barber and Giles's caſe, and Dyer 
347. and Barnard and King's caſe. Vide Godbolt 241. fl. 1 
334. Fial verſus Farier, contra. po 
Horſeley verſus Potton. 
Cafe, I an action upon the caſe; the plaintiff declares, that 99 
__ he did lend his gelding to the defendant to ride from S af pe 

3 . ham in Norfolk to Peterborough in the county of Northamp- 
647. ton, and the defendant abuſed the ſaid horſe in itinere. + 


Upon Not guilty pleaded, verdi& was for the plaintiff. 
And Felt Junior moved in arreſt of judgment, becauſe 
there is not any viſne where the abuſe of the gelding go 

. 5 25 5 | ut 
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but only in itinere, Cro. Fac. 266. and Cro. Car. 20. White 
verſus Riſden; and judgment ſtayed till the other party moved. 


Cheſter and Willan. Ejefment. 


DEVISE to eleven and their heirs ; the defendant be- Releaſe. 
ing one of the eleven, by indenture for 1000. granted, . Seng. 78: 
bargained, ſold and confirmed to another of the eleven; and f Sid — ; 
if any eſtate paſſed was the queſtion, (viz.) where one joint- 2 Keb. 644. 
tenant grants to another, if this amounts to a releaſe; and ad- 


judged that it doth. Roll 810. 1 Part. Cro. Fac. 314. 


til. 


* Term. Trin. 22 Car. 2. B. R. P. 188, 


IGHTON, town-clerk of Stratford upon Auen, was Mandamus. 
turned out of his place by the corporation, and he 1 lev. 291. 
prayed a writ of Mandamus to reſtore him; and it was g, . 77 
granted; and upon this the corporation returns, That the 1 Sid. 461. 
king by his letters patent grants, that they ſhall have a 5 sat, 
town-clerk which ſhall continue durante bene placito of the 
mayor and aldermen, and that the ſaid Dighton was made 
town-clerk, and they turned him out; and upon this return 
the queſtion was, If the corporation hath an arbitrary pow- 
er to turn out the ſaid town-clerk, or ought to ſhew rea- 
able cauſe. . 
Jones for Dighton. Many corporations have ſuch officers, 
and it is of conſequence. Cro. Jac. 540. Warren's caſe. An 
alderman cannot be ſo turned out; and as to Blackgrave's 
caſe this was not argued ; and here they did not give notice : 
but by all the court, the continuation of him in his office is 
in the will and pleaſure of the corporation ; and upon this 
reſtitution was denied ; but the court adviſed to repeal the 
Patent becauſe inconvenient. 


n 


This term Hugh Wyndham ſerjeant at law was made ba- 
ron of the exchequer. 


Term. 


S <a 


F. 169. 


Prokibition. 


. 290. 
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The Juſtices being 


Kelyng, Chief Juſtice. 

T wiſden, | 
Kain ford, and {tion 
Morton, 


But Relyng was Tick the whole term. 


12 defendant ſued the plaintiff in the court of Fe. 
ver ſbam upon an Aſſumpſit for wares ; the defendant 
there, and the plaintiff Here, tenders a plea, that the con- 
tract upon which the action is brought, was made out of 
the juriſdiction, and demands judgment if the court will 
take conuſance, c. the court there refuſed to allow this. 
And Janet moved for a prohibition, producing an affidavit 
of the ſaid tender of the plea and refuſal ; and the court 
granted the ſaid prohibition. | 


Rinch verſus ä⁵ 


T HE eaſe was ſuch. Rinch brought two actions on the 
caſe againſt a widow in the Pipoꝛuder-Court in Gliu- 
ceſter about two years ago; and about January laſt brought 
two other actions of the ſame nature againſt the ſame party. 
Upon the two firſt, judgments were given long ſince, and 
upon the two laſt the defendant had demurred, and judg- 
ment given againſt her, and writs of inquiry were executed, 
but no final judgment given. The defendant brings two 
writs of error, which were allowed by the mayor and town- 
clerk, and the two. firſt judgments removed ; whereas in 
truth * the defendant intended to have the two other cauſes 


removed, and not the two firſt, for that they were long 
before 
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before ſatisfied ; but not withſtanding the ſaid writs of error, 
after the return thereof was out, the plaintiff entered judg- 
ment upon the two laſt actions, and took out execution up- 
on the ſame; and the defendant moved by Saunders for the 
attachment. But reſolved per Cur. there is no contempt, 
becauſe when there were two judgments formerly entered, 
the town-clerk might certify them to ſatisfy the writs of 
error; and he could not certify the other two, becauſe no 
judgment was given upon them, and the writ of error com- 
mands to certify /i judicium redditum fit, and the defendant 
might have helped this by moving the court below after 
coſts taxed to have judgment entered in the two laſt ac- 
tions as well as the plaintiff, for judgment ought to have 
been given at the requeſt of either party; and ſo the con- 
tempt was diſcharged. 


' Laſſels verſus Chatterton. 


2 for loool. upon an indenture. The plaintiff Condition. 
declares, That by indenture the defendant did cove- 2 Danv. Ab. 
nant with the plaintiff to convey certain lands in Bowmner, 3% P- — 
demiſed to Bointon, to the plaintiff, by ſuch conveyance ad, Mod. 67. 
the plaintiff's counſel ſhould adviſe ; and that the plaintiff, 2 Keb. 8 
by the advice of his counſel, did tender to the defendant a — 7 — 
conveyance by leaſe and releaſe, and ſets forth both in hzc 
verba, which releaſe contained ſeveral covenants, among (t 
which one was againſt a ſtranger; and alſo here was com- 
prehended a warranty againſt the defendant and his heirs, 
and that the plaintiff tendered the ſaid conveyance, and the 
defendant refuſed to ſeal the ſame. The defendant pleads, 
that he did not tender the ſaid conveyance; and ifſue was 
taken thereupon ; and verdi& pro guer”, 

And Levinz for the defendant moved in arreſt of judg- 
ment, becauſe the conveyance tendered is nat ſuch as is war- 
ranted by the ſaid articles, becauſe it comprehends covenants, 
which it ought not to have done, and that the articles had 
been to make ſuch reaſonable aſſurance as counſel ſhould ad- 
viſe, and perhaps reaſonable covenants might have been in- 
lerted, but not any covenant ag inſt a ſtranger, nor warranty. 
2 Cro. 571. Coles verſus Kinder. 1 Ro/l 42.4. pl. 13. per 
Cike a. The agreement is to convey all the lands in Bowmer 
demiſed to Bointon ; and the conveyance is not only of them, 
but of all other his lands whatſoever ; and for his laſt ex- 4 P. 191. 
ception, Moſlon for the plaintiff acknowledged thkt it can- 
not be good, and thereupon judgment was ſtayed. But by 

T wiſden 


» 4, SENS os 
1. - 


Apprentice. 
1 Lev. 296. 
2 Keb. 686. 
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Twiſden juſtice, The law is altered ſince Cale and Kinder; 


caſe, as to covenants in a conveyance, if they be reaſona- 
ble, but not that he is ſeiſed of an abſolute eſtate in fee. 
ſimple, or the like. | 


Nota. By Twiſden juſtice. It was reſolved in one Long'y 
caſe, that upon an information upon the ſtatute of uſury, 
he who borrows the money may be a witneſs after he hath 
paid the money, but not before. | 


Ellis verſus Winne. 


HE defendant ſued the plaintiff in the court of the 

Marches of Wales at Lud/ow, for a legacy of 50, 

and a braſs pot; and the plaintiff prayed a prohibition, by 

Williams, & habuit, becauſe this court by their inſtruQions 
have not power to hold plea of a legacy, 


Dominus Rex verſus Wild, 


A* information upon the ſtatute of 14 Car. 2. cap. 5, 
againſt the defendant, being a worſted weaver in Nor- 
folk, for retaining above two apprentices, contrary to the 
form of that ſtatute. Upon Nen culp. pleaded, Verdi 
was found 2gaiaſt the defendant, 

And Jones moved in arreſt of judgment, becauſe the ſta- 
tute is miſrecited, becauſe it is ſaid, at a ſeſſion of pailia- 
ment holden at Weſtminſter by prorogation, 18 Febr. 14 
Car. 2. following the printed book of Mr. Manby. Where- 
as the parliament roll is, and ſo is the print ſet out by the 
company of ſtationers, at the parliament begun at Veſimin- 
ſter the 8th of May 13 Car. 2. and there continued till 19th 
of May 14 Car. 2. and thence prorogued to the 18th of 
February then next following; and this miſrecital vitiates 
the count, for there was no ſuch ſeſſion of parliament a 
is alledged; and ſo was Partridge's caſe, Plowd. 84. a. Al- 
though it be a private act, for the judges are to take notice 


| Judicially of all parliaments and their ſeſſions. 


® P. 192. 


- 


* Twiſden juſtice, There is a difference when the in- 
formation or action is grounded upon an act of parliament, 
and the concluſion is, contra formam Statuti prædicti, there 
the information is not good, if the ſtatute be miſrecited; 
but if the concluſion be contra formam Statuti in hujuſmd 
caſu editi & proviſi, there it may be good, notwithſtandi 


the miſrecital, becauſe the court can take notice of a g n 
| | 2 
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nt as 
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pf of parliament to puniſh the offence mentioned. But 
judgment ſtayed until, &c. 


Bolus verſus Hinſtorke. 


122 for breaking his cloſe, and taking and im- 


pounding the plaintiff's oxen, The defendant pleads, 
That fir Henry Vernon was ſeiſed in fee of the cloſe called 
the Low Leaſow in Pep/ow, being the place where the taking 
js ſuppoſed, and he being ſo ſeiſed demiſed the ſame ſuch a 
day to the defendant for ninety- nine years, determinable 


Fxtinguiſhs 


ment, 


3 Danv. Abr. 


419. p. 12. 
1 Vent. 97. 
2 Keb, 686, 


707. 


upon three lives, by virtue whereof he entered, and was 


thereof poſſeſſed, and juſtifies taking the beaſts damage- 
feaſant and impounding them. The plaintiff replies, and 
confeſſes the ſeiſin of fir Henry Vernon, and the leaſe to the 
defendant ; but he farther ſays, That fir Henry Vernon was 
alſo ſeiſed of another cloſe called Bownzs, adjoining to Loꝛo- 
kaſow cloſe, and that there is and hath been time out of 
mind a cuſtom in Peplou, that the occupiers of Loro · lenſou 
cloſe ought to repair the fences between the ſaid cloſes ; and 
that the ſaid fences were out of repair, and that the cattle 
went into the defendant's cloſe pro defectu ſepirm. The 
defendant takes iſſue upon the cuſtom, and a verdict for 
the plaintiff, And ſerjeant Baldwin moved for the defen- 
dant in arreſt of judgment. 1. That the replication was 
not good, becauſe the cuſtom, if good, is extinguiſhed by 
the unity of poſſeſſion in Yernon. 2. Admitting it not ex- 
tinguiſhed, yet that cuſtom laid in occupiers is not good; 
but it ought to be laid in them who have the inheritance. 
C. 302, 418. Baker verſus Brereman. 

Twiſden juſtice interrupted, and ſaid, that point had been 
adjudged both ways. As to the unity of poſſeſſion, it doth 
extinguiſh the preſcription. Dyer 295. b. pl. 19. 

And by Twiſden and Morten juſtices, The preſcription is 
gone by the unity. But it was adjourned, and ſtayed, Ec, 


* Bland ver/us Levit. 


p. 193. 


THE plaintiff takes out a Latitat againſt the defendant oficer. 


with an ar etiam bille tor 60). directed to the ſheriff of 
Cambridgeſhire, who ſends it to the bailiff of the franchiſe 
of Ey, who arreſts the defendant, and takes. ſureties upon 
a bond of 4ol. and then returns Cepi Corpus, but never 
brings in the body, but combining with the defendant lets 
him go at liberty, and the bailiff himſelf lives out of the 
N franchiſe 
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franchiſe and employs a deputy. Several Di/fringar's iſſued, 
but the bailiff is worth nothing, and fo the plaintiff is like 


to loſe his writ ; eſpecially the ſheriff having already re. 


turned iſſues upon the bailiff, he cannot return Nichil; and 
thereupon Levinz moved for an attachment againſt the bai. 


liff; and it was granted, niſi. 
Dominus Rex verſus Ladſingham. 


Verdid. 2 information was exhibited againſt Mr. Ladſmghun 
hr wa of Devonſbire, lord of a manor there, for Oppreſling 
1 Lev. 299, his tenants, and for ſeveral miſdemeanors; and upon Net 
1 Vent. 97; guilty pleaded, he was found guilty ; and Stroud moved to 
| Mod. ſet aſide the verdict, becauſe unduly given. The informs- 
266. tion being laid in Devenſbire, and the trial there, and yet 
2 Keb. 687, the jury gave a privy verdict in the county of the city of 
Patten 205. Excefter, which was illegal. . To give a privy verdict 
in a criminal cauſe, contrary to Coke upon itt. 227. þ, 
2. To give the verdi out of the county. But to both 
theſe the court anſwered thus, To the firſt. * Tis intended 
that no privy verdict can be given in criminal caſes which 
concern life, as felony, becauſe the jury are commandedto 
look upon the priſoner when they give their verdict, and ſo 
the priſoner is to be there preſent at the ſame time; but in 
criminal eaſes, where the defendant is not to be perſonally 
preſent at the time of the verdict, a privy verdiQ may be 
given. And as to the ſecard, Cuſtom hath always been to 
give the verdict in that place; and the court did not thin 
the firſt point fit to be moved, becauſe contrary to the n- 

cord, but however they reſolved as before. Vide psf. 


* Goodyear verſus Banks. 


0 
Caſe. SPECIAL action upon the caſe, wherein the plain- 
1 Danv, Ab, tiff declares, That one Proctor brought an aQien 
hf | againſt the plaintiff, in which the defendant was attorney 
716. for the ſaid Proctor, and that there was a trial in the ſame 


againſt the now plaintiff; and that after the trial, and before 
the rules were out according to the cuſtom of the cou, 
the defendant did enter judgment againſt the now plaintif, 
by reaſon whereof he was prevented from moving in arreſl 
of judgment. Upon this declaration the defendant demur- 
red, but did not appear to maintain his demurrer. But ju 
tice Twiſd-n thinking it hard that an attorney ſhould be {yed 


after the laid judgment was ſet aſide, and conſequent the 
. ; p aint 
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plaintiff not damnified, reſpited the giving judgment for 
2 while. | | 


The Dean and Chapter of Windfor verſus Gover. 


Derr for rent due for ſix years, upon a leaſe for years Rent. 
to the defendant, of tithes; the defendant as to the ! Lev. 308. 
two ary pleads Nil debet, and as to the other four years ire 296, 
he pleads, that before any of the ſid rent incurred, heaſ- 32 
ſigned over the faid leaſe and tithes to one Vaugllan, of a "Led. 608, 
which the plaintiff had notice, and did receive rent from 3 
him; judgment / adlis: And upon this the plaintiff de- 
murred generally. 
Jones for the plaintiff. The points are, 1. When the 
Dean and Ciapter make a leaſe of tithes rendering rent, whe- 
ther the money reſerved be a ſum in groſs, or a rent. 2. 
Admitting it to be a rent, yet the caſe being concerning a Throckmorton 
politick body, whether the acceptance ſhall bind, as in caſe „ Bip <4 
of a private perſon. 1. This is a ſum in groſs, and doth A leafe for life 
not paſs by the grant of the rent, neither is the aſſignee ?7 bby and 
liable thereto. 5 Co. 3. a. Juel's caſe, 2 Roll. 446 and 451. — 
That rent iſſues not out of tithes. Co. Lit. 47. a. The rent be intended 
ſhall not paſs with the grant of the reverſion. 2. Admitting 8 ag 
that it be a rent, yet this acceptance alledged in the plea nnd Web werſ. 
ſhall not bind the corporation, becauſe they can do nothing Sorrel, Zatry 
but by attorney or bailiff made by their common ſeal, and — 2 
cannot by themſelves take notice of this aſſignment. ney, 2 Cr. 411, 
* Saunders for the defendant. If it ſhould be a ſum in * P. 195. 
groſs, then the plaintiff had no cauſe of action, for all the 1 
days are not yet incurred; and 2 Cr. 111. Talentine verſus 
Denton, It is a good leaſe, being for years: And it would 
be-miſchievous if it were not a good leaſe, for if it were 
only a perſonal contract it would only go to the executors 
of the dean or biſhop, and not to the ſucceſſor, which 
would be contrary to the intent of the parties; and it is a 
rent payable for the tithes, though not iſſuing out of the 
tubes. As to the ſecond point, It ſhall be preſumed that the 
plaintiff accepted the rent from Faughan legally. | 
Twiſden juſtice. As to the ſecond point *tis reſolved in 
Magdalen College's caſe, 11 Co. 79. 4. that ſuch acceptance 


Is void. Adjournatur. 


N 2 Mortlock 
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Mortlock verſus Charleton. Error in Nottingham. 


Ametciament. EBT upon a bond; the defendant pleads Non eff * 


8 _ Abr. tum, and afterwards relicta verificatione cognoſcit adi. 1 * 
3 onem, and judgment for the plaintiff, and the defendant in 

1 Mod. 73. miſericordia; and this aſſigned for error, becauſe the judy. plain 
2 Keb. 688, ment ought to have been, that the defendant capiatur, 8 «+ 


2 Rol. Rep. Co. 60. a. Breecher's caſe ; but becauſe 2 Cre. 64. Devi; 
48. — verſus Clerk, is, that it ſhall be in miſericordia, and ſo the 
_ voſt. Pow. books vary, Adjournatur. 


el verſ. Row, 


Yard verſus Ford. 


Nuſance. . an action upon the caſe. The plaintiff counts that he 
2 is poſſeſſed of the manor and borough of Newton Abbo 
Vent. = in the county of Devon, and hath and ought to have x 
1 Mod. 69. © market every Tueſday in the ſaid town; and that the deſen- 
5+ 699, gant at\Aſbburton in the ſame county, within ſeven miles of 
the ſaid Newton Abbots erected a new market, and keeps 
the ſame every Wedneſday, to the plaintiff's prejudice. Upon 
Non cup. pleaded, verdict was found for the plaintiff. And 
Jones for the defendant moved in arreſt of judgment, that 
this action will not lie, becauſe it appears that the ereQing 
of this new market cannot be to the plaintiff's damage, it 
not being kept on the ſame day that the plaintiff's market 
is kept, 2 Rol. 140. pl. 2. N15 
P. 196. * Twiſden juſtice. There ſeems no difference when the 
new market is kept, whether on the ſame or any other day, 
ſo as it be to the plaintiff's prejudice, which is here found: 
But let it ſtay for a while to conſider ; Et adjournatur. But 
afterwards it was adjudged for the plaintiff. 


who le 


Dominus Rex verſus More. 


ORE together with Turner and Smith enter into 1 

recognizance to the king, upon -condition for the 

ood behaviour of More; then More is indicted, for that 

e being ſo bound, did aſſault J. S. and fo he hath forfeit 

ed his recognizance; and Williams moved to quaſh this in- 

dictment, becauſe More ought to have been proſecuted b 

Scire facias and not by indiQment ; and for this reaſon the 
indictment was quaſhed, 

- | Jones th 


hat he 
Abbatr 
ave 2 
defen- 
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Jones verſus Powel. Error in C. B. for Words. 


TB: plaintiff declares, that he is an attorney of C. B, Words, 

and that the defendant and he had diſcourſe of the 3 
plaintiff, and of his profeſſion; and that the defendant ſaid 1 Lev. 297. 
to the plaintiff in auditu guamplurimorum, Thou canſt nit read Vent. 98. 
a declaration, by reaſon of the ſpeaking of which words, 1 Nen. _ i 
A. B. and C. the plaintiff's former clients deſerted him, ad 

damnum, Upon Not guilty, a verdict for the plaintiff, and 

a judgment ; and the ſaid judgment was affirmed, 


Dominus Rex verſus Allen, 


N information upon 12 Car. 2. cap. 13. for taking ex- Uſury. 
ceſſive uſury. The information is, That the defen- 2 — 

dant 16 November 20 Car. 2. did lend to J. S. 201. till Tune 
then next following, and that afterwards, viz. ad finem ter- 

nini prædicti, he took of the ſaid J. S. corrupte & extorſive, 

for the loan aforeſaid, 30s. which was above the rate by 

the ſaid ſtatute allowed. Upon Not guilty pleaded, a ver- 

<Q was found againſt the defendant; And Ke/yng moved 

for him in arreſt of judgment, decauſe the corrupt agree- 

ment ought to be within the ſtatute at the making of the 

contract, and not at the end of the term, as it is laid in 

the information. 

* Twiſden juſtice. There is this difference, if the party ® P, 197, 

who lends the money contracts for more than 6/. per cent. 

all the aſſurance is void: but if he doth not contract for 

more than the ſtatute allows, and afterwards he will take 

more, the aſſurance ſhall not be avoid-d, but the party 

ſhall forfeit the treble value ; as if a man when money was 

at Bl. per cent, lends money, and takes bond for the ſame, 

and then the ſtatute of 12 Car. 2. is made, and he will 

continue the old intereſt upon that bond, the bond ſhall not 

be avoided by ſuch acceptance of intereſt, but the party 

ſhall forfeit the treble value by the ſtatute ; but judgment 

* 8 till the other ſide moved, becauſe the court would 

viſe. 


Twyford verſus Bernard. Trin. 22 Car. Rot. 386. 


DEBT upon a bond of 300. The defendant pleads obligation. 
that the ſaid writing was delivered as an eſcrow to one 2 Keb. 699, 
Gedfrey Woodward a ſtranger, upon condition, That if 733. 
the 
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the plaintiff ſnall procure a demiſe of certain tenements to 
the defendant from a certain company in London, or ſhould 
give good ſecurity that he would procure the ſaid demiſe 
before ſuch a day, that then the ſaid Woodward ſhould de- 
liver the ſame, ut ſcriptum ſuum to the plaintiff, otherwiſe 
that he ſhould keep the ſame in his hands; and the defen- 
dant pleads, that the ſaid Woodward did not procure the 

ES: ſaid demiſe, nor give ſecurity as aforeſaid ; & fic nen eff 
fadlum ſuum. The plaintiff demurs, becauſe he anſwers 
not the deed, for Woodward never had authority to deliver 
his writing ut factum, but ſcriptum ſuum, which is not good; 
and ſuch was the opinion of T wiſden and Rainsford juſtices; 
but Morton contra. But Simpſon being of counſel for the 
defendant, moved that the plaintiff might take iſſue upon 
the ſpecial plea, ſcriptum being, made fafum ; and judg- 
ment thereupon was ſtaid entering for a time. 


P. 198. Foxwiſt and four others executors of Mr. Pinſent, 
| late one of the Prothonotaries of the Common Pleas, 
againſt Tremain. Trin. 21 Car. 2. Rot. 1512. 


DEBIFATUS ASSUMPSIT for monies received to 


Executor. 
— the teftator's uſe for damage clere. The defendant. 
604. Þ. 3 Pleads in abatement, that two of the plaintiffs (and names 
Iz. p. z. them) are under the age of ſeventeen years. The plainiff 


1 Vent. oz. demurs, and whether the three that were of full age, and 


g > engl the infants ought to join in this action was the queſtion. 
296. * Coleman for the defendant, That they cannot join, becauſe 


2 Keb. 625, the infants under ſeventeen years are not capable of admi- 


633, I ** 
698. = niſtering, but there ought to be an adminiſtrator duraxte 
1 Sid. 449. minori ætate, as fir Moil Finc/”s caſe is, and therefore they 


2 Saund. 212. . 3 . N 
Vide poſt 243, Cannot be more able by being joined with others, 


S, Barbe verſus 


8 Hatton verſus Maſkew and another. 
Trin. 15 Car. 2. B. R. Rot. 1117, 


N a writ of error in the exchequer-chamber, upon 2 


Executor. 

3 _— Abr. Scire facias brought by Maſteto and one other to have 
#1 3 , execution of a judgment in debt; the plaintiff ſets forth in 
» Lev. 181, rpg ifs 4 8 g Pf oF, 
i Lev, 750. the writ of Scire faciat, that the teſtator made the plaintiff 


and another his executors, and that the other is under the 
age of ſeventeen years; and the defendant demurred upon 
the writ, for this very cauſe, that the other upon the plain- 


tiff's own ſhewing was 4 joint executor, and not ms 
| * 1 


* 
certai 
rantin 
Stokes 
the ſa 
matte! 
tiff re 
the fo 
Abſque 
ſendan 
to hav 
ſor by 
ſo an 1 
755.1 

Tu 
conſta 


Term. Mich. 22 Car. 2. B. R. 


the action. But reſolved the writ was good, becauſe the 
infant ought not to join, and ſo judgment was here given, 
and alſo affirmed in the exchequer-chamber, | 

Offiey for the plaintiff. There is a difference where there 
is but one executor, and he an infant under the age of 17, 
and where there are other executors joined with ſuch infant; 
for in the firſt caſe the infant cannot ſue, but in the other 
cafe an infant may be joined with the others. True it is, 
the executors of full age may ſue without the infant, and 
ſet it forth in their declaration, as in Hatton and Maſt-1y's 
caſe cited by Coleman ; but *tis as well where they all join. 


* 1 Rell. 288, pl. 2. and the very caſe ruled in Yelverten 130. P. 199, 


Smith verſus Smith, and 3 Cys. 378. If three executors, 
and one be an infant, yet they ſhall all join in the aQiog 
by an attorney, and the infant ſhall not ſue by guardian, 
becauſe they all make but as it were one perſon, and repre- 
ſent their teſtator jointly. 

Twiſden juſtice, The aQion is well brought by all the 
executors jointly, and no adminiſtration can be granted 
during the minority of the infants, and all make but one 
perſon; and it may be brought either as Hatton and Maſkew's 
caſe is, or this way, and both goad. Sed adjarnat. But 
afterwards adjudged Qyod Def. reſpondeat ouſter, by Rainſ- 
fird and Moreton againſt T wiſden, who held the plea good, 
becquſe an infant is an executor, qusad efſe, non guad ex- 
ercitium. 6 


Hayman verſus Truant, 


1 Vent. 101. 


JT Aſumpſit. The plaintiff declares that the defendant Pleading. 
ſu 


ch a day and year bargained and ſold to the plaintiff 


1 Mad. 7 


certain corn, affirming the fame to be his own, and war- 2 Keb. Eg. 


ranting it to the plaintiF, whereas it was the corn of one 
Stakes, who ſince recovered damages againſt the plaintiff for 
the ſame. The defendant pleads a prior aQion for the ſame 
matter ſtill depending in abatement of the bill. The plair- 
tiff replies, that the contracts are ſeveral, and the cauſe in 
the former action and this are ſeveral and for ſeveral matters, 
Abſque Ac, that they are for the ſame matter. And the de- 
ſendant demurs ſpecially, viz. becauſe the plaintiff ought 
to have concluded to the country, and not taken a traverſe 
for by that means the defendant might have rejoined, and 
ſo an infinity might be in the pleading ; and ſo ſeems 3 Cre. 
755. Huifh verſus Philips. 

Twiſden juſtice. The pleading is well, and fo is the 
conſtant practice. And the caſe of Huiſb and Philits was ad- 


judge d 


4 
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judged upon another point, viz, for defect in the plea, be- 
cauſe it is, Ft prædictus Buſh (un ſlranger) dicit, pro be 
Defendent, As appears in Yelverton 38. 3 Cre. 13. where 
the ſame caſe is alſo reported. Et Judgment fuit done pur 


& Plaintiff quod Def. reſpond” oufÞ, 
P. 200, * Hambleton ver/us Bere. 
Damages, N a ſpecial action upon the caſe for inticing his appran. 
el tice out of his ſervice, The plaintiff declares, that 


1 Lev. 299. 16 Car. 2. he enteriained A. his apprentice to ſerve him far 

9 ng 59- nine years, and that the defendant inticed the ſaid A, from 

6974 ® his ſaid ſervice, per quad he hath loſt his ſervice for the 
whole term of nine years: Upon Nap Culp, pleaded, a ver- 
dict was gi en for the plaintiff, 

And Saunders tor the defendant moved in arreſt of judg. 
ment, becauſe the plaintiff hath brought his action too ſoon, 
or at leaſt hath laid his damnification too large, becauſe he 
hath alledged his damage to be by the loſs of the appren- 
tice's ſervice far the whole term, whereas it appears that 
ſome years of the nine are yet to come; and ſo the jury 
have given damage for what the plaintiff hath nor ſuſtained 
loſs, and the apprentice may return, and yet the plaintiff 
recover for his abſence; and of this opinion was juſtice 

* Tarwifden, and therefore the judgment was ſtaid till farther 
motion to be made by the plaintiff; and afterwards judg- 
ment was arreſted, becauſe the jury was guided by the 


per quad, 


Guilliams ver/us Munnington. Hereford. 


Replevin. N replevin for taking his cattle ; The defendant avows 
4 os 3055 for that A. was ſeiled in fee in the place where, Cc. 


and being ſeiſed, by his deed Aic in Curia prola!”, granted 
to Anne Munnington a rent-charge out of the ſaid lands with 
a clauſe ot dillreſs to Anne Munnington, who by indenture 
of bargain and ſale duly inrolled in the ſeſſions at Hereford, 
granted the ſaid rent and arrears thereof to the defendant; 
and becauſe fo much was in arrcar, the defendant avows the 
taking. The plaintiff pleads in bar to this avowry, that 
the defendant took the ſaid cattle de injuria ſua propria, 
abſque hoc, that the ſaid Anne Munnington did grant the ſaid 
rent and arrears to the detendant ; and iſſue is taken there- 
vpon, whether Anne Munningten did grant the rent and ar- 


tears to the defendant; and verdict for the defendant. , 
An 
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And Jenes moved for the plaintiff in arreſt of judgment. 
1. Becauſe the grant is alledged to be of a rent and of the 
arrearages thereof, and iſſue is taken thereupon, and the 
jury find the grant of the rent and arrearages; whereas it * P. 201, 
is impoſſible that any ſuch grant can be, becauſe the arrears 
are not grantable over, becauſe things in action, and there- 
fore there ought to be a repleader in this caſe. Hob. 112. 
Taſter verſus Salter, Moor 867. pl. 1198, 2 Cr. 131. Mar- 
- ham verſus Peſcod, And though iſſue be found for the avow- 
ant, yet it being impoſſible, 1. It will not be helped. 2 
Cro. 682. Buckland verſus Otely. 2. The avowant hath not 
made a good title to the rent, becauſe he pleads it by way 
of bargain and ſale, and that by virtue thereof, and of the 
ſtatute for transferring uſes into poſſeſſion he was ſeiſed, and 
yet alledges no conſideration, not ſo much as pro quadam pe- 
cuniæ ſumma, which is not good. 
Twiſden juſtice, The firſt exception ſeems of little 
validity after verdict, but the ſecond is material, and judg- 
ment ſtaid until, &c. 5 ; f 


Dominus Rex verſus Saunders, 


1223 for writing a ſcandalous letter to Scandal. 
Hatton Rick, brother to the earl of Warwick, who was 
indebted to him 3000. and this Saunders having been delayed 
for three years by the ſaid Mr. Ric#'s obtaining a protec- 
tion, and at length taking the priſon of the King's Bench, 
he wrote a letter to him, wherein he tells him, That if he 
had any honeſtly, civility, ſobriety or humanity, he world not 
deal ſo by him ; and that he would one day be damned and be in 
hell for his cheating, or words to the like effect, and cited 
ſeveral places of ſcripture to make good his allegations. 
And in the information was laid, that he publiſhed this let- 
ter in the preſence Quamplurimorum; and upon Non Culp. 
the defendant was found guilty of all ; whereas (in truth) if 
the matter had been taken care of at the trial, the publica- 
tion was not proved. | 

And now Saunders moved in arreſt of judgment, for that 
the ſubſtance of the letter is not ſcandalous, but impertinent 
and inſignificant, and ſhews a zeal in the defendant to ma- 
nifeſt his ſenſe of the injury he hatn ſuſtained by the non- 
payment of the money. 

Twiſden juſtice. The letter is provocative, and tends to the 
incenſing Mr. Rich io break the peace, and therefore an infor- 
mation lies: Mes adjornat*. And atterwards the court adjudged 
the letter ſcandalous z and Saunders was fined 40 marks. 

Dominus 


Fs 


* P, 202. 


Perjury. 


Amerciament, 
1 Danv. Ab. 


694. 

Vide ent: 
Northlock 
perſas Charlton. 


* P. 203. 
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Dominus Rex verſus Sykes. 


FORMATION for perjury ; upon Not guilty pleaded, 

upon the trial the record of the trial wherein the defen. 
dant is alledged to be perjured, was produced, and it varied 
from what it was laid in the information, and at the aſſiſes 
it was allowed to be found ſpecially : and upon opening the 
verdi by Bigland for the defendant, it was refolved 
Twiſden juſtice and the whole court (ab/ſente Kelyng chief 


juſtice) that the jury cannot have conuſance of any vari. 


ance between the record and the information; but the judge 
at the trial ought to have determined it; and fo a Venire 
facias de Novo ought to iſſue. | 


Powel verſus Row. 


Mich. 21 Car. 2. Rot. 807. 


"VRROR to reverſe a judgment given in Briſtol. In 
an action of debt upon an obligation, the defendant 


" Pleads Non eft factum, and afterwards relifa verification 


confeſſes the a ion, and the judgment thereupon is entered, 
D ned defendens fit in miſericordia. And the error aſſigned 
was on that part of the judgment, whereas it ought to be 
Capiatur, according to Dyer 67. pl. 19. 

Aires for the detendant. That it is well enough, for 
that no book warrants the caſe in Dyer, but 8 Ca. 60. 4. 
Baker's caſe; and if we look into the reaſon, it is plain, 
that it ought to be miſericordia, becauſe the judgment is 
upon the confeſſion of the action, and not upon the deſen- 
dant's former plea: and of this opinion is 2 Cr. 64. Davide 
verſus Clark. Mich. 33 H. 6. 54. b. pl. 44. Mich. 34 H. 6. 
20. a. pl. 37. Reilw. 42. a. pl. 4. Raſt. Intr. tit. Debt, in 
Recovery 4. and Judgment 3. 1 Roll. 224. Wrier's caſe, 
and ſo is the conſtant courſe, and fo are all the precedents 
in B. R. and C. B. And the caſe of Dyer is but as he found 
it recorded, but Trin. 9 E. 4. 24. 4. is Miſericordia. * 

T wiſden juſtice. As for the book of 2 Cr. it is but the 
opinion of Fenner and Williams againſt Gawdy, and . Coks 
and Dyer are for a Capiatur, and therefore it ſeems it ſhould 
be* ſo; but if the precedents are Miſericordia it will alter 
the caſe. Et adjornat'. Mich, 44 E. 3. 42. b. pl. 47. 
Mich. 45 E. 3. 11. a. pl. 4. 


1 


Cock 


tic 


2Þ 
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Cock verſus Honychurch. 


RESPASS and aſſault. The defendant pleads a con- Accord. 
cord between him and the plaintiff, viz. that he ſhould » Paov. Ab. 
pay the plaintiff 3/. in hand, and ſhould undertake” to pay 1 Kab. — 


the plaintiff 's attorney's bill; and avers that he paid the 

Land that he was always ready to have paid the attorney's 
bill, but he never fhewed him any. To this the defen- 
dant demurred. 

Pawlet for the defendant. That it is a good plea. 

The grand objeflion is, That here is no execution of this 

nt. 

Reſp. Tis an execution, for the payment of the 3]. is 
made, and the agreement 1s not to pay, but to undertake 
the payment of the attorney's bill, which is accordingly 
done. And upon his undertaking, the plaintiff or the at- 
torney may have a remedy, and fo good according to Plowg. 
11. 5. and in Peytoe's caſe, 9 Co. 77. b. There was an 
obligation given for payment of the money, and here is a 
promiſe made, which are of the ſame nature. 

Twiſden juſtice. This accord is not good, becauſe not 
executed; and of that. opinion was the whole court (ab- 
ſmte Kelyng chief juſtice) and judgment was given for the 
plaintiff, | | 


Smith verſus Smith, A ſumpſit. 


eſtate of the teſtator, whereas a moiety thereof did an 
doth belong to the plaintiff, and that the plaintiff did threat- 
en the defendant to ſue him to come to an account ; and 
thereupon the defendant, in conſideration that the plaintiff 
did promiſe to forbear the ſaid ſuit, and to ſhew an account 
concerning the eſtate of the teftator, the defendant promiſed 
to pay to the plaintiff 1001. The plaintiff avers that he 
did forbear the ſaid ſuit, and did ſhew an account to the 
defendant, and yet that he hath not paid the 100/. Upon 
Nen Aſſumpſit pleaded, and verdict for the plaintiff, * 
« 


Jones moved in arreſt of judgment. 1. The plaintiff * P. 204. 


doth not ſet forth where he would have ſued the defendant, 
and perhaps it was in ſome court which had not juriſdic- 
tion, 2. He avers that he ſhewed guoddam Compotum, 


which is not good; but he ought to have ſaid Compotum 
predidium. 


HE plaintiff declares, that he and the defendant were aqumpge. 


executors to A. and the defendant did receive all the 1 Mod. 284. 
d 2 Keb. 655, 


Diſtreſs. 
2 Danv. Ab. 
636 p. 7 

1 Vent. 105. 
2 Keb. 701, 


239, 748 


Diſcentinuance 
1 Keb. 702. 


T7 205. 
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prediflum. Dyer 70. 5. Paſch. 1 H. 7. 19. pl. 4. But 
notwithſtanding theſe exceptions, judgment was given for 
the 8 


Pierſon werſus Riddley. - Replevin. 


THE defendant avows the taking, for that he is ſciſed 
of the manor of A. to which he hath a leet belonging, 
and that by cuſtom time out of mind uſed, the inhabitants 
of D. uſed to ſend a conſtable to the faid leet ; and that he 
before H. his fteward at A. held the ſaid leet, and gave no- 
tice thereof at D. and that they did not ſend a conſtable, 
and thereupon the ſaid ſteward impoſed a find of 397. 11d. 
upon the inhabitants, and that he diſtrained the plaintiff for 
the ſaid fine. The plaintiff traverſes the cuſtom, and found 
for the avowant. 

And Shafto for the plaintiff moved in arreſt of judgment 
for two cauſes. 1. Becauſe the avowant ought to have al- 
ledged a cuſtom to diſtrain for the fine, as well as for the 
ſending the conſtable, which he hath not done. 1 Leon. 
242. pl. 327. Blunt verſus Whitacre, 11 =p 44- b. Gudfrey's 
caſe; for it is againſt common right. 2. The fine is un- 
reaſonable. - 

Weſton contra. To the 1/t. A diſtreſs is incident to a 
fine of common right; and when he alledges a cuſtom to 
impoſe a fine, a diſtreſs is thereby implied, and it differs 
from an amerciament in a court baron. 

To the 2d. All the ville is amerced, and 397. is no 
great fine for a whole townſhip, 

T wiſden .juſtice. When a duty is raiſed by cuſtom, a 
diſtreſs for that duty muſt be maintained by the like cuſtom, 
Fed adjornat”. 


Gibbs verſus Stratford. 


RESPASS of falſe impriſonment. The defendant juſ- 

tifies by virtue of an arreſt in obedience to a precept 
out of Warwick court, returnable ad prox imam Curiam ; 
and upon this the plaintiff demurs, becauſe the proceſs 
ought to * be returnable on a day certain, and not ad prox- 
imam Curiam; for ſo the court not being held, the party 
may be perpetually impriſoned, and ſo is 2 Cy. 314. Johns 
verſus Smith, Dyer 262. b. pl. 33. 3 Cr. 105. Leat verſus 
9 1. 


Tu den juſtice. The caſe of Dyer was _ enough 
not- 


7 


t- 


Umpire as they ſhall chuſe. And upon Nullum Arbitrium ,_ * * * 
pleaded, the plaintiff ſets forth an umpirage, and the de- —— 
 fendant demurs; and adjudged for the defendant; for 
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notwithſtanding that error; but the judgment was reverſed 
for other errors, as appears, 1 Roll. 486. pl. 2. Jeſſot verſus 
Laxen. Sed adjornat”. . ; 


Dominus Rex verſus Leſingham. Antea 193. 


NFORMATION. For that the defendant did outrage- Verdit. 
] ouſly make diſtreſſes upon his tenants, and was a per- 3b. K. Ab. 
turber of the peace and common oppreſſor ; and upon Not 3 al 
guilty pleaded, the jury found him guilty. 1 Vent. gy, 

And Jenes moved in arreſt of judgment, 1. For that at . 71 
the common law a lord was not puniſhable for diſtraining, 26. 
and ſo no information lies therefore; but the party is to be 
amerced by the ſtatute of Marlb. cap. 4. not fined, as he 
muſt be upon an information; and an action upon the caſe 
did lie at the common law. 2 Co. Inft. 107. 

2. Admit that an information lies in this caſe, yet it is 
not good without ſhewing when he diſtrained, which is not 
done but in general, is Tenants, which is uncertain 3 and 
alſo he ought to ſhew how the diſtreſſes were unreaſonable. 

3. The information is, that he is Perturbator pacis & 

Communis Oppreſſor, which is too general; true it is, that 
Communis Barreflator without other circumſtance is good, 
but in no other caſe, as Communis Latro, 29 Af. pl. 45. a. 
as Oppreſſor multorum hominum, without ſaying whom, is not 
good. 2 Roll. 79. pl. 2. Moor 302. pl. 451. Cornwall's 
caſe. 

Twiſden juſtice. The information can never be made 
good, becauſe too general; and information lies not for diſ- 
treſſes, becauſe private offences: and ſo judgment was ſtaid. 


Denovan verſus Maſcal. 


EBT upon an obligation, Conditioned to fland to the Ad. 
award of A. and B. Ita quod they make their award 1 Danv. Ab. 
upon or before the 19th of February, and if they ſhall make no A 
award, then to ſtand to the umpirage of ſuch a one as the ar- . +4 apt 
bitrators ſhall chuſe. And the words are: But if they do 1 Keb. 714. 


* not award, then I bind myſelf to ſtand to the award of ſuch * —4 


» 


7 


though the arbitrators may chuſe an umpire at any time 
during the continuance of their power, yet that umpire can- 
not 
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Write. 

1 Lev. 291, 
2 Keb. 649, 
657, 724. 

2 Saund, 193. 
Nedham ver- 
ſur Benet, 
ante 171. 
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not act till the arbitrators time is expired, which in this cafe 


is now. By Twiſden and Rainsferd juſtices. 
| Draper verſus Blaney. 


TPON a judgment in this court, a Fieri facias iſſued 
out; and upon a Nulla bona ret” in London, the plain. 
tiff takes out a Teftatum Fieri facias directed to the ſheriff 
of Montgomery to levy the monies in the hands of the de- 
fendant executor. The ſheriff returns, that this is a county 
in Wales, and that Breve Domini Regis non currit in Wallia. 
And Saunders moved that the ſheriff may be amerced, 
and amend his return. By the ſtatute of 1 E. 6. cap. 10. 
the ſheriffs of Wales ought to have their deputies in the 
courts at Weſtminſter, and the ſheriff cannot diſpute the 
proceſs of the court. 2. This writ doth lie in Wales. The 
queſtion in the old books is concerning original writs, as 
Yuare Impedit, c. but no queſtion concerning writs of ex- 
ecution, and by the ſtatute of 27 H. 8. cap. 26. Wales is 
made parcel of the realm of England; and in 34 & 35 H. 
8. cap. 26. there is a clauſe, That all proceſs for weighty 
cauſes ſhall be directed into Wales by the chancetor and council, 
which is intended the judges. And here is a weighty 


- cauſe; for unleſs this proceſs be allowed, the plaintiff hath 


no remedy for his debt; for an action of debt lies not in 
Wales upon judgment given here. 

Object. The ſtatutes of 1 E. 6. cap. 10. and 5 E. 6. 
cap. 26. in the recital. | 

Reſp. An original out of the chancery here doth not run 
in Wales, as in a county palatine; but a writ of execution 
doth. Het. 18. Manſer verſus Lewys, Elegit lies and a Fieri 
facias, 2 Cr. 484. Carp's caſe, a Certigrari, and by Ded- 
deridge a Capias upon a recovery, 2 Bulſir. 156. Beds 
verſus Piper, and 54. Hall verſus Rotheram. And after- 
wards it was adjudged an ill return by T wiſden, Rainsfard 


and Morten juſtices. 


FP. 207. 


Words, 

1 Danv. Ab. 
128. p. 40. 
2 Keb. 718. 


* Vivian verſus Willet. 


8 Þ HE plaintiff declares, That he was at the time of the 
words ſpoken, and yet is, a merchant ; and there be- 
inga communication of him the defendant ſpake theſe words 
of him: I believe all is not well with Daniel Vivian; there 
are many merchants that have. lately failed, and I expedt 18 
otherwiſe of Daniel Vivian, After verdi& adjudged for 
the plaintiff, 

Wilſor 


the 
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Wilſon verſus Armourer. 


E B T upon an obligation againſt the defendant as Heir. 
D heir; the defendant pleads Riens per diſcent, and if- 1 Lev. 287. 
ſue taken that he had aſſets; and the jury find a ſpecial g, 1g 
verdict, viz. That William Armourer the. defendant's father, 2 Keb. 642, 
was ſeiſed in * the manor of D. and 8 April 165 7. made 643, 667, 71% 
a feeffment to Bray and others of all the ſaid manor, except ties 7 
two meadows in queſtion, during his life, to the uſe of the de- 

. fendant in tail; and whether the meadows excepted did de- 
ſcend to the defendant, was the queſtion. 

And after argument at the bar ſeveral times, judgment 
was delivered by Mr. juſtice Twi/den in the name of the 
other judges for the plaintiff, That the meadows did deſcend : 
Wherein theſe points were propoſed, 

1. Whether the exception of theſe meadows for his life 
only, be a good exception? And reſolved a void exception, 
becauſe comrary to the rules of law to have a livery ope- 
rate in futuro; otherwiſe perhaps it had been if the excep- 
tion had been for years only. | . 

2. Whether in this caſe the exception be all good, or all 


void? And as to this point ſome of the judges differed. 


This is a Quære in Plotud. Querics 71. pl. 146. But 
though it he void, yet it doth amount to an indication of 
the intent of the feoffor, that the ſame ſhould not be ac- 
cording to the limitations of the other lands. So Plawd. 
85. Leafe of an houſe with the lands thereto appertaining, 
though lands cannot properly belong to an houſe, yet it 


. declares the intent of the party that it ſhould pals, and ſo 


it is as much as therewith yfed, Perkins 13. Dyer 319. 
11 Co. Auditor CurPs caſe, And judgment was given for p. 208 
the plaintiff. Vid. Dyer 264. b. pl. 40. 1 Anderſ. 52. : 


pl. 129. 


Dominus Rex verſus Brown. 


UTLAWRY upon an inquiſition for a Deadand for Deodand, 
the death of one Barker, exiſten' infra ætatem qua- 
tuordecim annorum. 
Coleman moved to quaſi the inquiſition, becauſe no Deo- 
dand is due therefore. 1 Stamf. cap. 12. 3 Co. Inſt. Fitz, 
Cirone, 8 E. 2. 
T wiſden and Morton juſtices, There is no reaſon for 


that opinion, Mes adjornat. 


Term. 


P. aog. 


Diſtreſe. 

2 Keb. 692, 
704, 726, 823, 
$36, 841. 
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Harriſon verſus Groſvener. Replevin in Eſſex, 


HE caſe was, ſir Thomas Smith deviſed his eſtate to 

truſtces in fee to ſuch charitable uſes as the lord 
Lumley, fir Henry Hen, &c. ſhall diſpoſe. They declare 
5]. to the poor of the pariſh of St. Mary in Chefter ; and 
the commiſſioners decree that the church-wardens and over- 
ſeers of the poor of St. Mary ſhall diſtrain for this 8, 
And upon this two queſtions were made: 1. Whether the 
commiſſioners may add a power of diſtreſs, where there 
was none by the original gift? And 2dly, Whether the 
commiſſioners in Cheſhire can bind lands in Eſſex with ſuch 
clauſe adjoined ? Adjudged for the avowant in both points. 


Term. Paſch. 23 Car. 2. B. R. 


HIS term fir Matthew Hale, lord chief baron, was 
ſworn chief juſtice of the King's Bench after the 
death of fir John Kelyng, who WAS A learned, faithful and 


reſolute judge. 


Term. 


F AFT K 4 8 


Ferm. Trin. 23 Cat. 2. B. R. ® P. 210. 


Burnet verſus Holden. 


SCIRE FACIAS againſt an executor\to have exe- Frerutor. 
cution upon a judgment obtained againſt the teſtator. 3 Dau. 386. 
Ihe defendant demands Oyer of the record, and by it 434 277. 
it appears that the plaintiff brought an action upon the 1 Mod. 6. 
caſe upon a promiſe againſt the teſtator. And upon Non - N 
Aſumpfit pleaded, a trial by Nifs prius; and between the 783, 805. 
tral and day in bank the teſtator died, The defendant 
pleads a debt due to him from the teſtator upon an obliga- 
tion, and that he retains ſo much in ſatisfaction of his ſaid 
debt, and that he hath not aſſets tra. The plaintiff de- 
murred ; and the ſole queſtion reſts upon the conſtruction 
of the ſtatute of 17 Car. 2. rap. 8. whether that act ſhall 
ſupply the death of the defendant, fo as to make the judg- 
ment good againſt the defendant's debt z and after argu- 
ment adjudged for the plaintiff, 
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Oer. 
Mandamus. 
i Vent. 143, 
153. 

2 Keb. 802, 
80%, 810. 


Executor. 


+ Daav. Abr. 


31. p. 11. 
83. P. 33. 
3 Danv. Ab. 
380. p. 2. 
2a Lev. 20. 
1 Vent. 182. 
2 Keb. 873. 


Sir Matthew Hale, Chief Juſtice. 

Sir Thomas Twiſden, 

Sir Richard Rainsford, and \ Juſtices. 
Sir William Morton; | 


Iſter, ſexton of the pariſh church of Kingsclere in Hang. 


ſhire, moved for a mandamus to be 1eſtored to his office: 
And the court gave time to conſider, whether any pre- 
eedents would warrant ſuch a writ, And it was after- 
wards allowed. 


; 4 . 45 @ + , 


Daviſon verſus Hanſlop. Aſumn/. 


Tur plaintiff declares, That one Fenwick was in at. 
rear to him in 100/. for an annuity, and that the 
defendant was bailiff and receiver of the rents of the faid 
Fenwick, who appointed the defendant to account with the 
plaintiff, and to pay all which ſhould be found in arrear of 
the annuity, out of the next rents due at Martinmas; and 
that upon an account there was 100/. found due to the 
plaintiff; and the defendant adtunc exiſtens Receptor of the 
rents of the ſaid Fenwick aſſumed to the plaintiff, that if 
he would forbear the ſaid arrears for a month after the ſaid 
Meartinmat, that he would pay the ſame, and avers, that 
he ſtaid accordingly, and that yet the defendant hath not 
paid. Upon Non Aſſumpſit pleaded, a verdict was found 
for the plaintiff. | 
And Weſton moved in arreſt of judgment, for that it doth 
not appear that the defendant had effects in his hands at 
the time of the promiſe. 
* Per Curiam. It ſhall be preſumed that he had effeQs 


4 | | | 
P. 212. after a verdict, being alledged that he was adtunc Receptor; 
and judgment was given for the plaintiff. 
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Theophilus Green and others were indicted at Juſtice Hall Oath.. 


in the Ol Bally for refuſing the oath of allegiance con- 
tained in the act of 3 Fac. cap. 4. And being convicted, 
judgment of Pramunire was given againſt them accordi 
to the directions of that ſtatute ; and they brought a writ 
of error; and by Coleman aſſigned for error, that the oath 
injoined by that ſtatute is not now in force, but expired 
with the death of king James : For that the words thereof 
ate, That king James is rightful king, c. and doth not men- 
tion his heirs or ſucceſſors; and the ſtatute ſays, They ſhall 
rake the oath; and the indiQtment is, For refuſing He odth, in 
his Anglicanis verbis, and ſets forth the oath verbatim, and 
ſo it is not like 7 Fac. cap. 4. which orders taking the tenor 
of the ſaid oath; and the words ting FAMES ſhall not in- 
clude his ſucceſſors. Moor 176. pl. 311. 

Hale chief juſtice. The conſtant practice hath been 
otherwiſe, and the ſame objection may be made to the oath 
in 1 EMz. cap. t. And the word tenor is as much as that 
it were verbatim; and the name of the perſon is only an 
inſtance of the thing intended, and the word ling extends 
to his ſucceſſors ; and judgment was affirmed. 


John Manning was indicted in Surrey for murder, for Murder. 
the killing of a man. And upon Not guilty pleaded, the 1 Vent. 159. 
jury at the aſſlzes find that the ſaid Manning found the per- 2 Keb. 829. 


lon killed committing adultery with his wife in the very act, 
and flung a jointed ſtool at him; and with the ſame killed 
him; and reſolved by the whole court, that this was but 
manſlaughter z ind Manning had his clergy at the bar, and 
was burned in the hand ; and the court direQed the exe- 
tutioner to burn him gently, becauſe there tould not be 
preater provocation than this. 


* Sacheverel verſus Frogate. Covenant. 


THE plaintiff's anceſtor (whoſe heir the plaintiff is) Heir. 


ſeiſed in ſee; demiſes to the defendant, rendering rent Cm 149, 
to the leſſor, his executors, adminiſtrators and aſſigns dur , Le. 13 


ing the term. And tlie plaintiff declares as heir, and the 2 Saund. 367. 


148 a ; Mn - * 2 Keb. 798, 
detendant demurs in law; and adjudged for the plaintiff. 8 * 839. 


For though the reſervation be but to the leſſor, his execu- 
tors, fc, and not to his heirs, as it ought to be to intitle 
the heir, yet it being (during the term) it ſhall run with 
the reverſion. And the caſe of Richmond and Butler, 3 


Er: 217, is miſtaken in the law; for the caſe there intended, 
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vz. 12 E. 3. Fitzh. Aſſiſe 86. is contrary, as appears by 
the Antitlieſit there uſed. And Latch. 274. Mocton verſus 
Fdwyn is without the words durante termino; and agreeing 
with this judgment is Latch 99. Sury verſus Brown, 


*P. 214. * Term, Hill. 23 & 24 Car. 2. B. R. 


- vl round adjoining to Newgate market in Landi, 

3 Led. 7'* pad e me of his ſaid ground laid to the ſaid market for the 
enlarging thereof, and thereupon according to the ads of 
parliament of 19 Car. 2. cap. 8. and 22 Car. 2. prayed 
ſatisfaction from the city, and had a jury impanelled, who 
gave him five-hundred pounds and upwards, and upon that 
verdict the mayor and aldermen refuſed to enter up judg- 
ment; and thereupon Mr. Amherſt prayed a Mandamu to 
make them give judgment; and it was granted. 


Mandamus. M* Jon Amer: of Gray's Inn being owner of 
8 


* P. 213. Term. Paſch. 24 Car. 2. B. R: 


Chimin. 8 Upon an indictment againſt Houglien of F 
$ Salk, 183, Somerſet ſhire, for ſtopping a way, it was declared to | 
be the courſe of this court, that the offender is admitted io miki i 
a fine upon his ſubmiſſion before verdiQ, if there. be a cer- quamd 
tibcate that the way is repaired. But if the party be con- witho 
victed by verdict, ſuch certificate will not ſerve, but the thoug 
party ought to cauſe a Conſiat to iſſue out to the ſherif, Ellis, 
who ought to return, that the way is repaired, becauſe the Alf, 
verdict, which is a record, ought ta be anſwered will remoy 
matier of record, and ſy 


Term. 
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U rep lady Broughton, keeper of the Gate-houſe priſon Extortion. 
in Weſtminſter, was informed againſt ; and upon Not 318. N 

guilty pleaded, ſhe was found guilty; and her crime was 97, io, 181. 

extortion of fees, and hard uſage of the priſoners in a moſt 

barbarous manner ; and after ſhe had by her counſel moved 

in arreſt of judgment, and could not prevail, ſhe had judg- 

ment given againſt her, viz. ſhe was fined one hundred 

marks, removed from her office, and the cuſtody of the 

priſon was at preſent delivered to the ſheriff of Middleſex, 


till the dean and chapter ſhould farther order the ſame, 
falvs jure cujuſlibet. 


Memorandum, This laſt vacation juſtice Merton died, and 
all this term his place was vacant. 


| 
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18 laſt vacation juſtice Archer was amoved from ſit- 
ting in the court of Common Pleas, pro quibuſdam cauſis 
niſi incognitis; but the judge having his patent to be judge 
quamdiu fe bene geſſerit, refuſed to ſurrender his patent 
without a Scire facias, and continued juſtice of that court, 
though prohibited to ſit there, and in his place fir illiam 
Ellis, knight, was ſworn. 

Alſo the day before this term began, juſtice 7/i/d was 
removed out of the court of Common Pleas into this court, 
and ſworn privately; and in his room baron . was 

worn 
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1 Vent. 240. 
3 Keb. 103, 
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ſworn to be one of che judges of the Common Pleas, and 
in his place fir Edward T hurland, knight, of the Inner Ten- 
pe, the ſecond day of this term was made ſerjeant at law, 
having his coif put on in the Treaſury, and immediately 
ſworn one of the barons of the Exchequer. 

Alſo this vacation fir Orlando Bridgman, knight and baro. 
net, was removed from being lord keeper, and in his place 
Anthony earl of Shaftſbury, was made lord high chancellor of 
England. 

Alſo this laſt vacation Francis Winnington, utter barriſter 
of the Middle Temple, was knighted, and made ſolicitor to 
the duke of York, and the firſt muy of this term was callc4 
within the bar. 

' Serjeant Baldwin was made _ « ſerjeant. 


4 


Blacket ui Lumley. 


WRIT of error to reverſe a judgment given in the 

court of the royal manor of Hexham in Northumber- 
land In a Replevin the defendant avows for damage-tea- 
fant; the plaintiff pleads in bar to the avowry, that Fen- 
wick was ſeiſed in fee of the, manor of Fallowfield, and 
that he and all thoſe whoſe eſtate, £c. have uſed time out 
of mind to have common of paſture in loco in quo, Oc. 
all his farmers ang copyholders ; and that he is a copy- 
holder, and held of the ſaid manor, and juſtifies for com- 
mon belonging * thereunto. The avowant replies and tra- 
verſes the preſcription, and it is found aFainſt him ; and 
judgment for the plaintiff; and now- the errors aſligned 
were, The Venire facias is ill awarded, for that it is pre- 


ceptum eff per Seneſchallum Cur. pred. quod Ven. fac. duode- 


eim tam de vicineto de Hexam quam de vicineto Manerii de 
Fallowfield infra juriſdifionem, toc. quia nec, &c. quod fint 
hic ad horam ſecundam poſt meridiem hujus diei. 

1. *Tis not per Cur. nor per Seneſchallum in Cur. and it 
may be it was ont of court, and proceſs in private jwiſ- 
diclions ſhall not be taken by intendment ; and of this opi- 
nion were 7 wifden and Wild; but Hale chief juſtice contra, 
becauſe *tis returned the ſame day; and the court ſhall be 


preſumed to be continued the whole day. 


2. The manor of Fallwfield is not laid to be within the 
zur iſdiction, as it ought to be, in the pleading of the pre · 
ſcription ; and the ſaying in the awarding of the Venire 


facias that ®tis ſo is not ſufficient. And to this * 


Hal. agreed. 
3. Tie 
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. The quia nec for guj nec is not good; but they ought 
to * put it at large, and not as "tis in B. R. And quia 
nec is nonſenſe. And Twiſden and Wild allowed this ex- | 
ception; but Hale chief juſtice did not; but upon the con- . 
ſideration of all the exceptions, judgment was reverſed, and 
ſo pronounced. | 


Welch verſus Bell. 


RESPASS was brought againſt four in this court, who pines. 
appear, and judgment againſt them all, and they bring 2 Panv. Ab. 
a writ of error here of a judgment given coram wobis, and 4 La 5 
aſſign for error, that one of the defendants, being an in- 2 Lev. 73. 
fant, appeared by attorney, whereas he ought to have ap- Siderf. 422, 
peared by his guardian; & hoc parati- ſunt verificare prout 8 519, 
Curia conſideraverit; and the defendant in the writ of error 595, 631. 
pleads In nullo eft erratum, and now ſhews that here is no 3 — 
error aſſigned, becauſe they conclude, Et hoc parati ſunt 212. Oe 
verificare prout Cur. confideraverit, whereas they ought to 
have concluded to the country, according to Yelver. 58. 
King verſus Goſper and Shire ; and 1 Bulſt. 37. Barker's 
caſe. But by Hale chief juſtice, it is well enough, for 
parati ſunt verificare prout Cur. and without prout Cur. are 
all one. But it was adjourned, | 


An information was brought ig this court againſt Baber, # p. 219. 
2 carrier, for putting in above five horſes in his waggon, Information. 
contrary to the ſtatute of 22 Car, 2. and upon Non cup. 2 Keb. 75, 
pleaded, a verdict was found againſt him. And Pollexfen 9% 1068. 375: 
moved in arreſt of judgment, becauſe the ſtatute gives 
other remedy for the penalty, viz. Diſtreſs, and doth not 
give an information. | 
Hale, chief juſtice. It ſeems the puniſhment was in- 
tended to be inflied flagranti crimine, and if an informa» 
tion would lie, the king may bring it any time within two 
years, But it was adjourned, 


Whaley verſus Tankred. Ejediment. 


| Bf Not guilty pleaded, a ſpecial verdict was Non-Claim. 
found, wherein the caſe was ſhortly this; Charles 2 Lev. 52. 
Meynel, tenant for 99 years, if he live ſo long, the re- — — 
mainder to Edmund Meynel in tail, 14 O#. 1656. infeoffs 110. 
the defendant and his heirs; and Hill. 1656. levies a fine 
fer conuſance de droit come ceo, Ec, with proclamations, to 

the 


8 . 
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the ſame Charles 7 ankred, to the uſe of him and his heits, 
who entered accordingly. 28 Auguſt 1661. Edmund Meyne! 
died, Charles Meynel, 18 March 1664. died; 10 April 23 
Car. a. the leſſor of the plaimiff, being eldeſt ſon and heir 
of the {aid Edmund Meynel entered, and whether his entry 
was law ful, was the queſtion ; wherein the ſingle point was, 
Whether Edmund Meynel ought to have entered within five 
years after the fine levied, or ſhal] have other five years af. 
ter the death of Charles Meynel. And reſolved per totan 
Cur. He ſhall have five years after the expiration of Charles 
his eſtate by his death; and that there is no difference be- 
tween the leſſee for life and leſſee for years, as to this point, 
contrary to the opinion of the lord Coke, in Prodger's caſe, 
9 Co. 105. and of chief juſtice Catlin, Plow. 374. 6. and 
judgment was given for the plaintiff, 


Vaohibition, Sir Drayner Maſſingberd, knight, was ſued in the eccle. 
| ſiaſtical court by Cutberd, by the name of fir Drayner Maf- 
ſingberd, knight and baronet; and *tis pleaded there, that 

ke is only knight and noi baronet ; and the court there diſ- 

allowed the plea, and proceeded to excommunication ; and 

Darwyn tor fir Drayner moved for a prohibition ; and i 


was granted. p 
2 P. 220. | * Mildway verſus Caſe. 
Debt, DC B T upon an obligation by the plaintiff as ſherif, 
1 Vent. 233. conditioned tor the appearance of White in B. R. die 


1 11 Sebbati proxime poſt guinden. am Sancti Martini ad reſponden- 

dum IWilliclma Guiſion in placite debiti. Upon demanding 
oyer of the condition, The defendant pleads, that the ſaid 
en fued forth a /atitat returnable the ſame day againſt 
the ſaid 1/hitr,” ad reſpandendum the ſaid Gulftcn in placita 
tranſereſſicnis ac etiam debiti, and pleads the ſtatute of 23 
H. 6. And the plaintiff demurred, and the queſtion was, 
Whether the variance between the condition of the obliga- 
tion and the writ, vitiates the obligation by that ſtatute z 
And it ſeemed to Hale chief juſtice, that it is not the fame 
writ mentioned in the condition. And therefore for the de- 
fendant. But it was adjourned. | 


Mor: coul 
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Mors verſus Slue. Aion on the Caſe. 


HE plaintiff declares againſt the defendant for not ſaſe Cat. 

keeping goods delivered to his cuſtody. Upon Net 1 Danv. Abr. 
guilty pleaded, the jury found a ſpecial verdict, viz. That * 7 
the defendant was maſter of a ſhip which lay in the river 236. © 


of Thames, near St. Katherine's, that the plaintiff delivered 2 — 2 
1 Mod. 85. 


: * to him to tranſport. That the detendant received Keb. 866. 
is 


ſalary from the owner of the ſhip ; that there being 3 Keb. 72, 
three men and a boy in the ſaid ſhip, perſons unknown, % 138. 
about eleven o'clock in the night came on board with a 
pretended warrant to ſearch for felons, and ſeiſed upon the 
perſons in the ſhip, and took away the goods; and whether 
the defendant was guilty was the queſtion, viz. Whether 
the maſter or owner of the ſhip ſhould anſwer theſe goods; 
and reſolved for the plaintiff. 


* Metwyn againſt The Hundred of Iftleworth, P. 221. 


PON the ſtatute of Vincheſter. The defendant Hue and Cry. 

pleads, quod ceperunt quendam Richard Dudley, being | — 35 18 
one of the perſons who robbed the plaintiff; and upon this 235. , 
iſſue was joined, and the jury find a ſpecial verdict, vi 
That the faid Richard Dudley being accidentally, or upon 
ſome other occaſion, in the preſence of ſi Philip Howard, 
was there charged by ſir Joſeph Aſb to be one of the rob- 
bers, and the ſaid Dudley being in the preſence of fir Phi- 
Ii Howard, a juſtice of peace of the faid county of Mid- 
dleſex, the ſaid fir Philip Howard did undertake for him, 
that he ſhould appear at the next ſeſſiuns. That the ſaid 
Dudley at the next ſeſſions did come into the ſeſſions yard, 
but did not render himſelf up to the court; And whether 
the ſaid Dudley being in the preſence of the juſtice of peace, 
and charged as aforeſaid, was a taking within the ſtatute of 
27 Eliz. cap. 13. was the queſtion by the jury, And it 
was adjudged for the defendant, that this charging of the 
robber was a taking within the ſtatute. 


3 Keb. 118. 


Oſeley verſus Sir George Warberton, 


8 IR George Warberton ſeiſed of two manors, to one of Prohibition. 
which he uſed to receive a rent iſſuing out a tenement 
held of one of them as he conceived, but of which he 
could not diſcern, and becaule the tenant reſuſed to pay the 
2 


Z. 2. Keb. 760. a 


— . 
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ad 
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7 
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ſame, and fir George had no deed to ſhew for the ſaid rent, 
he exhibited a bill to the chamberlaid of Cieſter againſt 
Oſeley the tenant to diſcover the deed. To this Ofeley an- 
ſwered that he had no deed concerning the ſaid rent, and 
upon that anſwer the court at Chefler ordered a trial at law, 
to try to which of the ſaid manors the ſaid rent did belong, 
and was payable. And Tones moved for a prohibition, be. 
cauſe a court of equity cannot charge the inheritance of 3 
man's land with a rent; and it was granted. 


* P. 222, ® Winton verſus Pinkney. Debt for Rent. 


1 ESS E E for life makes a leaſe for years, which leſſee 
801. P. 13- for years ſurrenders to the reverſioner, rendering rent; 


2 Lev. 88. and reſolved for the plaintiff, becauſe tis a duty by way 


1 Vent. 242. 
3Keb. 131, of contract. 


137• 


Moſedel verſus Middleton. Covenant. 


1 T H E plaintiff declares, that the defendant covenanted 

1 Vent. 237. for the true impriſonment of J. S. who eſcaped, and 

3 Keb. 133- that thereupon the plaintiff was ſued, and was forced to 
pay the debt. The defendant pleaded the ſtatute of 8 H. 
6. and that the covenant was for eaſe and favour of 7.8. 
The plaintiff replied, that the ſaid covenant was entered 
into for better ſecurity, Ab/q. hoc, that it was for eaſe and 
favour ; and the defendant demurred, and judgment was 
given for the defendant, niſi, becauſe there was a covenant 
ſo pay chamber- rent, &c. which in itſelf is for eaſe and 
avour. 


Term. 


9 Term. Paſch. 25 Car. 2. B. R P. 223. 


* 


Young ver/us Cage. 


DE» T upon a bond. Judgment was had by default Amendmeng, 
by the plaintiff as executor; and the attorney had 8 — 
left out, Et profert hic in Cur. Literat teſtamentarias ; but 3 Keb. a 38. 
the plaintiff is called executor in the declaration; and the : 
defendant having brought a writ of error, Simpſen moved 

to have the record amended in this particular, and to have 

thoſe words inſerted. But it was denied, becauſe whether 

the plaintiff was executor qr not, is matter of fact, and 

'tis no reaſon to allow that 0 be true, which may be other- 


wiſe, without any proof but the plaintiff's own ſuggeſtion, 


% 
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Syms verſus Sym. Trin. 25 Car. 2. Rot. 672. 


D 3 T for rent. Upon ſpecial pleading the caſe was executor. 


this ; leſſee for years dies inteſtate. In May 1669. 2 Lev. go. 
adminitiration was granted of his goods to A. who aſſigns 3 — 
this term to B. who aſſigns to C. who ſurrenders to the re- 
verſioner; afterwards a third perſon cites the adminiſtrator «<« 
before the ordinary to repeat the adminiſtration, who con- 
firms the ſame ; then the third perſon appeals from that 
ſentence to the dean of the arches, where the ſentence is 
avoided, and adminiſtration granted to the appellant ; and 
whether this avoidance of the ſentence ſhall void all acts 
done by the adminiſtrator before the action, was the queſ- 
uon. And teſolved by Hale chief juſtice, * 
ild, 


Eſtate. 


3 Danv. Ab. 


234. p. 9. 


1 Vent. 247. 


2 Lev. 88. 


1 Keb. 166, 


807. 
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Tithes. 


1 Danv. Ab. 


G20. p. 5 


3 Ked. 208, 
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Wild, abſente T wiſden, That it ſhall not; but is the ſame 
in effect with Packman's caſe; and judgment was given for 
the plaintiff, 


Dinſdale verſus Iles. 


PRESPA SS for taking of goods. The defendant 
pleads that he let the land where the taking is ſup. 


| Poſed to be, to [les at will, rendering rent at May-day, and 


the feaſt of St. Martin the biſhop, i in winter; and for rent 
arrear at Martinmas 21 Car. 2. the defendant juſtifies the 
taking the goods as a Ciltreſs. The plaintiff replies, and 
confeſſes the leaſe ; but farther, That before the rent be- 
came due, viz. in Auguſt 21 Car. 2. the defendant let the 
ſame land to Jes lor years, rendering rent, who entered 
and was poſſeſſed ; and ſo the leaſe at will to Iles was de- 
termined. The defendant rejoins, that in the ſaid leaſe it 
was agreed, that the leſſee ſhould not enter till after Mar- 
tinmas, abſeue hoc, that he entered prout. The plaintiff ſur- 
rejoins, that he leaſed prout, abſaue hoc, that it was ſo 
agreed. And the * defendant demurs; and adjudged for 
the plaintiff, becauſe the leaſe for years was a determina- 
tion of the eſtate at will; and though upon the whole 
matter, and by virtue of the agreement it was a leaſe by 
computation from Auguſt, and in point of intereſt but from 
Martinmas ; yet as this caſe is pleaded, where the plaintiff 
acknowledges the leafe to commence in intereſt in Auguſt 
the eſtate at will was determined, 


Foſſet verſus Francklin. Debt upon 2 E. 6. 
for Tithes. 


T* E lands were red of the poſſeſſion of the prior of 
St. Fotn of Feruſalem, and came to the crown by 32 
H. 8. cap. 24. and parcel of St, John Wood in the pariſh of 
Marybone and Hampſtead, and whether they are diſcharged 
from payment of tithes, by 32 H. 8. cap. 24. was the queſ- 
tion upon a trial at bar, and a ſpecial verdi& found there- 
upon. But it ſeemed to Hale chief juſtice, that they ſhall 
not pay tithes, by reaſon of the word ( Privileges,) And in 
JW hitty verſus Weſton, Bridgman 32. Latch. 89. Godbilt 
392. pl. 478. the court was divided. But 2 Cro. 57. Moor 
913. pl. 1291. Cornwallis verſus Spurling, in debt upon 2 
E. 6. judgment was given that the lands are tithable ; and 
ſo in a prohibition, 2 Brewn!. 8. 20. Urrey verſus Bowen. 

* Adjournatur. 


* 
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Aljaurnatur. But Dyer 277. 5. pl. 60. is, that they Are not 
tithable. And judgment was afterwards given for the de- 
ſendant; and reſolved the lands are not tithable, 


The Biſhop of Exon' and Maſter his Vicar General 
verſus Star. 


- E B T upon an obligation of 20l. The defendant Excommuni- 
demands oyer of the condition, which is, That pow f 
ewhereas the defendant ſtantdet excommunicated in the eccleſiaſti- — * wood 
ce! court, and is ie be afſviled, If therefore he do abide by and 1 Vent. 166, 
Hand to omnibus mandatis Eccleſiæ, that then, fc. The 4-4, ö 
defendant pleads, that he gave this bond to be freed from 336, 843, 873. 
excommunication, and that the fame is void in law, and ſo 3 Keb. 219, 
he ought not to be impleaded thereupon. The plaintiff * 
demurs generally. Maſter for the plaintiff, The ſingle 
queſtion is, Whether a bond given for caution be good ? | 
*It is clear, that before an excommunicate perſon be aſfoiled, P. 226. 
he muſt give caution, and to compel the ordinary to take 
the ſame a writ lies at the common law, De Cautiane ad- 
mittenda, F. N. B. 63. c. which mult be idonea Cautio & ad 
parend” mandatis Ecclefie, Regiſt. Orig. 66 and 67. And an 
aRion upon the caſe lies againſt the biſhop for not taking 
ſuch caution, if the perſon excommunicated requires it, Co. 
2 Inſt. 623. or the biſhop may be indied, ibi. But what 
is Idanea Cautio is left to the ſpiritual court to determine; 
and our law is not judge thereof. And there are three 
ſorts of cautions, 1. Juratoria, when the party is poor and 
can give no other ſecurity. 2. Fide-juſſoria, by bond or 
other ſecurity. 3. Pignoratitia, by pledge, as plate, money 
or other goods; and this is mentioned, Regiſt. 66. a. 67. 6. 
It is called ſecurity, Flee. lib. 6. cap. 45. Page 438. Ca- 
nn Aug. 354. Caution upon Marriage. 2. This caution 
muſt be the act of the party excommunicate, he muſt ten- 
der it, and the judge is not bound to require it. 3. This 
caution by an obligation is more for the eaſe of the party 
than a pledge. 4. Tis the conſtent practice and uſe of the 
eccleſiaſtical court. Tis not void by the common law, be- 
cauſe it is to do a lawſul thing. It is not void by ſtatute 
law, nor within 23 H. 5. cap. 10. and 5 Eliz. cap. 23. faves 
the right and juriſdiction of the biſhops. 
Object. 1 Bulſt. 122. ; 
| Reſp. 2 Inſt. 615. If the cauſe be of eccleſiaſtical cog- 
nizance, the temporal court will not intermeddle therewith 8 
an 


. 227. 
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Prohibition. 
3 Keb. 221. 
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and in Homine Replegiando, the party muſt put in pledges; 
and find ſufficientem cautionem. F. N. B. 66. | 

Jones for the defendant. He made three points. 1. It 
any bond ought to be given to the biſhop. 2. If this bond 
be good in law. 3. Admit it not to he good, then whether 
it may be avoited by plea. 

I. There ought not. any bond to be given to the biſhop, 
True it is F. N. B. 63. ſpeaks of caution, but not of ſecu- 
rity by bond; and Regiſt. 66 and 67. deſcribes the caution 
to be pignoratitia; and the reaſon is, becauſe the caution is 
controllable by the ſucceſſor, and not by the executors of 
the biſhop, as it will be in caſe of a bond. 

2. This bond is not good, becauſe the ſame ought to be 
given to the biſhop, or to his ſurrogate ; and here it is given 
to the biſhop and his vicar general. _ 

And as to the obje#ion, That it is the uſage and praQice; 

*Tis anſwered; Such uſage never came judicially in 
queſtion. | $ | 

* This bond is void by the common law, Moor 864. pl. 
1191. Slawny verſus Elbridge, in caſe of diſtribution, Stilt 
456. Davies verſus Mathews. And here it will be a vex- 
ation to the people to have bonds put in ſuit againſt them. 

Hale chief juſtice. The caſe in Bulſty. is by the whole 
court, that ſuch bond is not good; and the caſe of diſtr:- 
bution hath been variouſly ruled, till the late ſtatute; 

Wild juſtice. Such bonds have been frequent, and have 
been allowed in C. B. 

Hale chief juſtice. A bond conditioned to perform a by. 
law hath been ruled naught. Adjournatur. 


| King ver/us Welby. 
FR plaintiff had a judgment at law againſt the de- 
fendant, who exhibited his bill in chancery to be re- 
lieved againſt this judgment, and the plaintiff pleaded this 
judgment, and over-ruled. And the plaintiff by Sanders 
moved for a prohibition, grounding his ſuggeſtion upon the 
ſtatute of 4 H. 4. cap. 23. Et adjournatur. 

And afterwards Hale chief juſtice direQed, that the plain- 
tiff ſhould move the court of chancery to have the plea ſet 
down again to be heard, and when it ſhould be over-ruled 
again, then the court would conſider whether a prohibition 


ſhould be granted. 
Wright 
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Wright verſus Woodhouſe. 


bond RE SPASS for entering his houſe, and taking a cup cots. 
ether of ſilver. The defendant juſtifies by virtue of a 3 Keb. 141i; 
| clauſe in the act of 16 Car. 2. cap. 2. That if any perſon — 
ſh eccupying any hearth or flove, chargeable to his Majeſty, ſhall 
ſecu- live any houſe before any of the half-yearly feaſts, whereon 
ution - the ſame is appointed to be paid ; the next occupier thereof 
on is ſhall be chargeable with the ſame for the ſaid half year, and 
rs of that the plaintiff was next occupier to him who was in ar- 6 
| rear, The plaintiff demurs; and adjudged for the defen - | 
o be dant; And now Winnington moved for the defendant to have 
wen treble coſts, according to the act of 14 Car. 2. cap. 10. 
: which gives treble coſts againſt any plaintiff, who ſhall have 
Aice, judgment againſt him in any action brought for acting by 
y 1n that act; and the court doubted whether this act of 147% P. 228. 
Car. 2. be a continuation of 16 Car. 2. as to this particular. 
, pl Et adjournatur. 
Stile 
== - King verſus 
_ RESPASS quare clauſum fregit pedibus ambulando Treſpaſs. 
& proſlernere ſes fences, continuando tranſgreſſion. pred. 3 — «hy 
ED from ſuch a day to ſuch a day, ad danmum, c. And af- 


ter verdict, Upon Non. culp. it was moved in arreſt of judg- 
"Tha ment, becauſe there can be no continuando in breaking of 
! Aences. As if I bring an action of treſpaſs for taking my 
horſe, and uſing him twenty days; I cannot lay it with a 
continuandos., So for cutting of trees. Mick. 20 H. 7. 3. 
fl. 7. 2 Roll. 549. pl. 5. Et adjournatur. 


” Pybus verſus Mitford. Ejectment in Northum- 

his berland. 

ers | : 

"i Intt. Trin. 24 Car. 2. Rot. 503. B. R. 

in- F the demiſe of Gray and his wife. Upon Not guilty, Enate: 

ſet | the jury found a ſpecial verdict, That Michae! Mit- 2 _—_ Ab. 

ed ford was ſeiſed in fee, and had iſſue two ſons, viz. Robert * 

on by his firſt wife, and Ralph by his ſecond wife, whoſe name 188. p. 8. 
was Fane, and ſo being ſeiſed 23 Fan. 21 Fac. by indenture 122 
covenanted to ſtand ſeiſed of the lands in the declaration , Mod. lar, 

ht mentioned after the date of the indenture, to the uſe of the 159. 


beirs males of his body begotten on the body of his — . 5, 338. 
| wiſe 
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wife Fane, with remainders to his own right heirs, and 


dies. 16 Car. 1. Robert enters and levies a fine to the uſe 


P. 229. 


of himſelf and Mary his wife, and the heirs of their bo- 
dies, and dies without iſſue. AMary marries the leſſor of 
the plaintiff; the defendant Rz/pk enters, and the jury con- 
cluded, That if any uſe did ariſe to Ralph by the ſaid in- 
denture of 21 Fac. then they find for the defendant, other. 
wiſe for the plaintiff. 


Jones ſolicitor general for the plaintiff. That no uſe. 


ariſes to the iſſue of the ſecond wife. Hete are two points, 
1. If by this covenant an eſtate be raiſed by way of future 
uſe, to commence after the death of Michael the covenant: 
or. 2. Admitting that no eſtate do ariſe, whether an eſtate 
by implication does ariſe to the heirs of the ſecond wife. 
t. No eſtate ariſes here as a future uſe, for theſe reaſons, 
* 1. An uſe may ariſe in futuro to a perſon in eſſe; but it 
cannot be limited to one in being, to commence after the 
death of the covenantor, becauſe a covenant ſhall not bind 
the heir, where the anceſtor is net bound, and (ergo) a co- 
venant that land ſhall remain to A. after my death, doth 
not raiſe an uſe. 21 H. 7. 18. pl. 30. Dyer $5. a. pl. z. 
Heb. 313. 2. Whether this ſhall amount to a covenant to 
ſtand ſeiſed to the uſe of him and the heirs of his body; 
and 1 hold it doth not. 1. Here appeareth no intent to 
charge the eſtate in the life-time of the covenantor, Sup- 
poſe | covenant, that after the death of F. S. I will ſtand 
ſeiſed to the uſe of F. D. that is by way of future uſe. 

Object. 1 Ci. 129. a. Covenant, that after his death his 
ſon ſhall have his land, raiſes a uſe to the ſon. 

Reſp. That caſe is only alledged by counſel, and not by 
the judges. And Winch 61. Buckley and Simand's caſe is 
contrary, and ſo is Mitford's caſe. Coke an Litt. 22. b. 
And a man cannot make his right heirs purchaſors. 

Levinæ for the defendant. 1. Here is a good uſe raiſed 
to Michael Mitford the father by implication, viz. To him 
for life, the remainder to the heirs of his body; and this 
appears by the lord Paget's caſe, 1 C. 154. a. Where the 
eſtate to Farmer, and others, during the life of the lord 
Paget being void, and the other eſtates not being to com- 
mence till after his death; the lord Paget was reſolved to 
have an eſtate for his life by implication. 1 Anderſon 263. 
pl. 270. Moor 284. pl. 437. Fenwick verſus Mitfers. 
1 Anderſon 288. pl. 297. 1 Leon. 182. pl. 256. 1 Leo. 
101. pl. 133. Allen verſus Palmer. Surrender to the uſe 
of the right heirs of the copyholder ; and it is frequent for 


uſes to ariſe by implication, 2 Leen. 218. pl. 275. Hun- 
phreton's 


till tl 
tranſ 
and t 
cute 
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threton's ca'e, The mind of the party doth direct the ef: 
tate. 1 Anderſon 245. pl. 258. 

2. Admit that chere cannot be ſuch an uſe by implica- 
tion; yet this is a good uſe to cominence after his death, 
as a new ſpringing ule. | 

Object. This covenant ſhall operate by way of contract. 

Reſp. It may do ſo in & ſubject proper for it; but here 
the land is bound by it. As to the caſe of Dyer $5. a. it is 

not a covenant to ſtand ſeiſed; for if it had been ſo, an uſe 

would have ariſen. 2 Noll. 488. pl. 1. Buckler vetſus Si- 
nendr. And here the covenant would be void if it did not 
raiſe a uſe; and ſpringing uſes frequently happen upon a 
contingent. 1 Co. 155. 6. 


* Hale chief juſtice, If a man covenant to ſtand ſeiſed * P: 536; 


after his death, it will raiſe a uſe to commerice after his 
death, as well as during his life ; for though the heir is not 
bbuad where the anceſtor is not bonnd, yet land may be 
charged in the hands of the heir by the anceſtor, and a uſe 
doth chatge the land; but there may be improper words to 
charge the land; as the caſe of H. J. and Dyer 55. is. 

If H. covenants to ſtand ſeiſed after his death to the uſe 
of J. D. he hath the ſee till his death. Paget's caſe comes 
not home to this caſe, becauſe there was only an eſtate for 
life drawn out, and no contingent uſe. Bere are clauſes in 
the deed; which ſhew that it was never intended that there 
ſhould be an immediate eftate upon the her. Adjournatur. 

Winnington for the plaintiff. Here are three points. i. If 
here be 4 contingent uſe raiſed? And I hold there is nit; 
2. Whether any eſtate ariſes to the covenantor by implica- 
tion? And I hold there dul not. 3. Whether the iſſue by 
the ſecond venter ſhall not take by purchaſe? And J hold he 
ſhall, i 

1. A future uſe may be raiſed upon a contingent. Phiud. 
301. Sherington ver ſus Plegal, & in futuro. 2. Here is no 
eſtate-tail veſted in the covenantor, becauſe no intent of 
the parties ſo to have it; but by implication he hath an eſ- 
tate for his life. The covenantor is in of his ancient ſeiſin 
till the uſe ariſe, and not as in caſe where a uſe ariſes by 
tranſmutation of poſſeſſion ; and here is a new uſe raiſed, 
and therefore Michae! could not be in of an eſtate-tail exe- 
cuted. 3. Ralp} ſhall not take as a purchaſor, for here is 
x God of the perſon; rather than à limitation of the 
eltate. 

Saunders for the d:Fendant. Nah here ſhall take graf 
by diſcent. Adjournatur. And judgment given for the de- 

nt, 
P Pradle7 


Amendment. 


1 


In a Scire fac. 
upon a judg- 
ment this plea 
was adjudged 
naught in B. R. 
Paſch. 1689. 
by Glyn ch. 
Juſt. 


Error. 
1 Vent. 252. 
J Keb. 259, 


Words, 
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Bradley verſus Hutchinſon, Executor, 


A SCIRE FACIAS upon a judgment in debt. The 
defendant pleads pleinment Adminiſire generally; and 
the plaintiff demurs ſpecially for that cauſe. | 

And Jones ſolicitor general moved to amend the plea, 
becauſe the defendant ought to have pleaded ſpecially, 

* Hale chief juſtice, The judgment binds the goods, 
and therefore it ſhall be preſumed that the ſame were right. 
fully adminiſtered. 6 

Twiſden juſtice. It hath been adjudged a good plea; 
but let the plea be amended, if the defendant will. 


— 


Okeover verſus Overbury. Error, Fine in C. B. 


N a writ of error to reverſe a fine, infancy is aſſigned 
for error, and a Scire facias iſſues to Overbury, ter-te- 


ant and conuſee, who pleads In nullo eft erratum. 


Hale chief juſtice. When error in fact is well aſſigned 
for error, In #1! eft erratum amounts to a confeſſion of the 
fat; as if infancy be aſſigned, the plaintiff cannot plead 
In nullo eft erratum, becauſe by it he confeileth the infancy, 
but he ought to take iſſue; but if the party aſſign for error, 
that the court did not fit, or that the defendant. did not ap- 
pear, which aſſignments are of matters of fact, but not 
well made, there In nullo eft erratum amounts to a be- 
murrer. 


Captain Waters being a captain in the foot guards, and 
his ſerjeant reſcued one of his ſoldiers of his company from 
the cuſtody of the ſheriffs of London, and for that offence 
an information was exhibited againſt them, and they came 
into court and confeſſed the fad; and upon that conſeſſion 
judgment was given againſt them, and the captain wa 
fined 100/. and the ſerjeant 50/. and impriſoment awarded 
againſt them until payment of the ſame. 


Southam verſus Allen, for Words: 


WER plaintiff is a keeper of livery ſtables and an 
inn at the Belſavage ; and the defendant had other 
ſtables for the ſame purpoſe, in the ſame yard. A ſtrange! 


comes with a waggon into the yard, and demands of the 
defendant, 


r 
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defendant, which is Bel/ſavage-Inn ? the defendant replied, 
This is Belſavage-Inn, deal not with the plaintiff, for he is 
broke, and there is neither entertainment for man or frorſe; and 
after verdict for the plaintiff, and great damages, judgment 
was given for the plaintiff after much debate. 


Baker verſus Bulſtrode. P. 232. 


EB T upon an obligation, upon condition that the Condition. 

defendant ſhall well and ſufficiently execute, to the 2 Danv. 39. 

ſutisfaction of the plaintiff's counſel, a releaſe within ſeven 73; 96. 

days after a decree of a moiety of the money decreed. 1 Vent. 26ꝶ. 

The defendant pleads, that the plaintiff did not tender any! Near 

releaſe. The plaintiff demurs. * 
Hale chief juſtice. If advice had been neceſſary, then 

the plaintiff muſt have done the firſt act, but now it is at 

the peril of the defendant, that the releaſe be to the ſatis- 

faQion of the plaintiff*s counſel ; and judgment was given 


for the plaintiff, 


Prideaux verſus Warne. Replevin. 


TOR taking of a fail of a ſhip; the defendant avows Cufom. 
the taking, for that, he is ſeiſed of the manor of Pad- 2 Danv. Ab. 
flow, within which there is a common key, extending from pr 
ſuch a place to ſuch a place, for the unlading of ſalt, and , Mod. 104. 
that he and all thoſe, c. have uſed to repair the ſaid key, 3 Keb. 249, 
and have kept a buſhel for meaſuring of ſalt, and that they *75: 
have had of every ſhip arriving there, laden with ſalt, one 
buſhel of ſalt; and that the plaintiff had a ſhip arrived at 
the key laden with (alt ; and becauſe a buſhel of ſalt was 
not paid according to the preſcription, he avows the taking 
of the ſaid ſail. The plaintiff pleads in bar of this avowry, 
that the river upon which this key is pretended, is a great 
rivea of ten miles breadth, and that the key extends but 
half a mile, and that the ſhip arrived ſeven miles diſtant, 
Abſq; dec, that the ſaid ſhip did arrive at the key within 
the ſaid manor. "The defendant demurred, 
Pellexfen tor the avowant. T. Whether this be a good 
preſcription without keeping a buſhel, or repairing the key ? 
and it ſeems it is. 21 H. 7. 16. Br. Preſcription 92. 3 
Cro. 710. Dyer 352.6. And the not coming up to the , 
key makes -nothing againſt the avowant, becauſe he can I 
come up if he pleaſe. Co. 2 Inſt. 222. Murage. Roll. Pre- 
{cription 265. for Dublin, 87 1 Leen. 231. 
2 


Objea. 


P. 233: 


ANDwnt, 

2 Lev, ior, 
3 Keb. 264, 
276, 296, 
393, 335. 


Terr. 

3 Danv. Abr. 
94. P. 11 

1 Lev. 98, 
123. 

1 Vent. 267. 
3 Keb. 277, 


= 421. 
P. 234. 114, 116. Oren 93. Et adjournatur. 
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Object. ' Tis out of the manor. 


Reſp. He may claim ſuch a privilege in another mangr.. 


* 2. The taking of the ſail is lawful, becauſe, f. Though 
it is not the goods of him who ought to pay the duty; yet 
it is well enough, for that is not neceſſary. Paſch. 21 Cer, 
2. Welch verſus Bell. . 1 Roll. 666. Agard verſus Liſle. 

Courtney contra, for the plaintiff... It is no good preſcrip. 
tion, becauſe it hath no good foundation nor meritorious con- 
ſideration. For 1. Reparation of the key extends only tg 
ſhips lying at the ſame to lade and unlade; and the keeping 
of a buſhel is no cauſe, no more than the caſe of aulnage, 
1 H. 4. 14. Dyer 117. 2. This is a duty from the mer. 
chant, not from the ſhip. 3. The fail is an unreaſonable 
diſtreſs, becauſe it diſables the whole ſhip. 

Hale chief juſtice. This preſcription is only for a wharf, 
not for a port, and here ought to be reaſonable recompence 
for the preſcription. For Magna Charta. fays, Omnes Mer 
catores peregrinos, fc. without unreaſonable toll; and he 


Who hath a port ought to find and provide weights an 


meaſures, and other thingt. And in this caſe the avowat 
may as well preſcribe to the confines of France, and there- 
fore it is not a good preſcription ; as the caſe of the Belman 
of Litchfield, More; And it is not ſaid what ſalt was in the 
ſhip, and there may not be above two buſhels ; and there- 
fore judgment was given for the plaintiff. 
Taylor verſus Holmes. Error in Northampton, 
A es and Tr:ver in one declaration. The 
defendant pleads as to the Aſumpſit, Nan Aſſumpjit, 
and as to the Trover, Non Culpß. The jury find, as to the 
Aſſump/it for the plaintiff ; and as to the Trover for the d:- 
fendant, and the joining of theſe tw actions in one dech- 
ration is aſſigned for error; and adjourned ; but it ſeemeth 
not to be good. 


Lomax verſus Armourer. Error in Newcaſtle. 


2 in Newcaſtle by plaint there. And the error 
aſſigned is, That freehold is not pleadable without 
original writ. Brit. 128. ö. F. N. B. 77. b. Co. Inſt. 2. 282, 
31 t. Intr. 429. 3 Cr. 101. Marſhal verſus Hobs, as 10 
fines, * 44 E. 3. 28. 37. 50 Af. 9. But fines and rei 
actions differ, tor a fine is an amicable ſuit, & cort. 3 Crs. 
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Bellew and Nerman, Frenchmen, were condemned for Treaſen. 


clipping, and judgment given by the ſecond judge, only to f Vent zl. 


be drawn and hanged, contra al Coke, But by all the juſ- 3 Keb. 278. 


tices, this offence of clipping is made treaſon by the ſtatute Co. 3 ialt. 17, 


of 3 H. 5. cap. 6. and is of the ſame nature with coining, 

the puniſhment and judgment whereof is only drawing and | 

hanging, becauſe ſo the judgment was at the common law; 1 Cr. 383. 

and the ſtatute of 25 E. 3. cap. 2. which declares what 
- ſhall be treaſon, doth not appoint the judgment ; and by 

the common law the judgment for coining was drawing and 

hanging for a man, and burning for a woman. Fleta, J. 1. 


cap. 22. Vide Dyer 230. b. pl. 55. 


Term, 


Morgan's Ae. 


— wor a 
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* 
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De viſe. 


P. 236. 
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Sir Matthew Hale, Chief Juſtice. 

Sir Thomas T wiſden, | 

Sir Richard Rainsford, and Juſtices, 
Sir William Wild, 


Dunkin verſus Frances Mun Widow, Adminiſtratrix, 
with the Will annexed of Quarles/ Brown during 
the Minority of Margaret Brown. 


HE caſe was, that in 1663. Quarlet Brown made his 
will in writing, and made Michael Dunkin, the plain- 
tiff 's father, and three others his executors, in truſt for 
Margaret, and died, 1667. adminiſtration, with the will 
annexed, was granted to the ſaid Michael Dunkin the father. 
In OAober 1673. Michael Dunkin the father makes his will, 
and the plaintiff his executor, and dies; the defendant 
takes out adminiſtration of Dyarles Brown's eſtate for the 
uſe of Margaret, and puts in a caveat againſt the now 
plaintiff 's proving his father's will, and prays that the ſaid 
will may not be proved till a commiſſion of appraiſement 
hath iſſued out, to appraiſe the goods of Michael Dunkin 
deceaſed, and a commiſſion of inſpection to view the books, 
papers and writings of the ſaid deceaſed, and had them. 
"The plaintiff appeals to the delegates, where Mun put in 
her allegations. | 
And the plaintiff moved by fir Francis Winnington for a 
Mandamus to be direQted to the judge of the prerogative 
court to command him to proceed in proving the will; and 
alledged F. N. B. 63. de cautione admittenda, and the caſe of 
the Chriſms, and Gold's caſe, 1652. and the rather, for 
that the will is not controverted, but the probate ſlopped 
for a collateral cauſe; and the Mandamus was granted by 
the three“ judges, abſente Hale. Nota; The ſuggeſtion 


for the Mandamus was brought into court, and read before 
55 g | the 


\ 
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the Mandamus granted. Vid. F. N. B. 200. a. Ex grave 
Yuerela to infoice the mayor of Oxford to prove a will. 
E ibid. a. A writ lies to the ordinary. 


Benſon verſus Hodſon. 


Paſch. 26 Car. 2. Iutr. Hill. 25 & 26 Car. 2. 
| Rot. 696. 


Tenant for life, the remainder to the uſe of B. in Remainder 
+ tail, remainder to C. in tail, remainder to the heirs * — 5. 
of the defendant. Provided that 4. ſhall have power tg ; Keb. _ ” 
make leaſes for years in poſſeſſion, reverſion or contingency. 287, 292. 
A. makes a leaſe for years, to commence atter the death of 
B. without iſſue. . 

By Hale chief juſtice, B. may bar this leaſe by a common 
recovery, although this ariſe precedent to the ellate-tail, 


becauſe it is in continuance of the eſtate of B. 


Williams verſus Fry. : 
Mich. 22 Car. 2. Rot. 392. B. R. | 


JECTMENT for Newport houſe of the demiſe of Co:ditioo. 
George Porter. Upon Nan culp. a ſpecial verdict. 2 Dauv. Abr. 

The earl of Newport was ſeiſed in fee, and had iſſue three — Fg 
ſons yet living, and two daughters, Anne and Iſabel ; Iſabel 2 Lev. 21. 
married the earl of Banbury, by whom ſhe had iſſue Anne, f — — 
now defendant ; the other ſiſter Anne was married to Thomas 2 Keb. 556, 
Pirter, by whom ſhe had iſſue George Porter, the leſſor of 757, 514, 887. 
the plaintiff. 8 Feb, 18 Car. 2. the earl of Newport made 5 * 
his will in writing, and deviſed the houſe to his wife for her 
life, remainder to the defendant Anne and the heirs of her 
body, under this condition (on which the caſe depends) viz, 

Provided always and upon condition. hat if my ſaid grand- 
child do marry without the conſent of my ſaid wife, Charles 
earl of Warwick, and ld vard carl of Manchelter, and the 
major part of them; and in cafe the fail /ady Anne Knowles 
de or ſhall marry without the conſent of the major part of my 
* ſaid truſtees, or ſhall happen to depart this life without iſſue * P. 2 3” 
of her body, then I will and begueath the faid premiſſes unto ; 
my grandchild George Porter, fon of my ſaid deceaſed daugh- 
ter lady Anne, Jate wife of "Thomas Porter, and his heirs 
fer ever. 

18 Aug. 1667. Anne marries Chriſtopher Fry without the 

conſent 


\ 
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| ' conſent of the counteſs of Newport, eail of Warwick, and 
_ earl.of Mancheſter, and the faid Anne had not tlien notice of 
the will of the ſaid earl of Newport, and then fhe was but 
of the age of fourteen years, | 

Reſoboed 1. It is a limitation, and not a condition; tho? 
the words are the expreſs words of a condition, yet they 
muſt always be conformable to the intention of the parties, 
Dyer 317. pl. 5. 3 Co. 21. 3 Cr. 833. 2. 591. 3. 376. 
2 Leon, 31. Owen 8. Noll. Abr. 411. By which caſes it 
appears that words of condition in a will ſhall enure ay a 
limitation; and though in M. Pertington's caſe 10 Co. it is 
faid otherwiſe, yet that is but an accumulative reaſon, 
which was not neceſlary. 

Refolv. 2. Notice of the condition was not neceſſary; 
1. None is appointed by the deviſor to give notice. 2. No 
body is concerned to give notice, the heirs and executor 
have nothing to do therewith. 3. All parties had equal 
means of coming to notice; and if notice be requiſite it 
might be a means to avoid the will of the deviſor. 2 Cr, 
119. 1.575., 4 Go. 82. 5.110. 1 C. 391. 4 It isa 
thing which concerns his own intereſt, which is the tine 
reaſon of fir Andrew Corbet's caſe. 5. It was not impoſſible 
for the defendant to have inquired and informed herſelf ; and 
if ſhe remains ignorant ang not informed, jt is her own 
folly. 1 Kall. Abr. 453. Ih. 68. 

As to Francis's cale, 8 C9. ga. there the party had other 
means to claim beſides the will, and ſhould not need to take 
nonce of the will. But in our cafe the will is the only 
way to claim the eſtate, and therefore the defendant ought 
to take notice thereof. As to the caſe 2 Cr. 144. Molineux, 
It lies there properly in the conuſance of the younger ſor, 
that the legacies be paid or not, Ec. and differs from this 
principal caſe. And ſo judgment was given by the whole 
court (abſente Morton) for the plaintiff. Finch attorney 
general, Zones king's counſel for the plaintiff, North ſoli- 
citor, and N inningtan for the defendant. | 


* 7 „ Memorandum, Quod decimo ſexto die Oflabris anno 
; Regni Regis Caroli Secundi 29. Annoque- Domini 1677. 
recepi Breye Domini Regis, quod ſequitur in bzc verba: 

Caroſus ſecundus, Dei gratia, Angliæ, &cotiæ, Francie & 

Hibernie Rex, Fidgi detenſor, Gg. Dilecto & fideli noſtro 

Thome Ray mend Armigero ſalutem, Quia de adviſamento 

Conſilii noftri ordinavimus vos ad ſtatum & gradum Servi- 

entis ad legem a die Sandi Michaelis prox. futur. in tres 

ſepiimanas ſuſcipiend. Vobis mandamus firmiter infuogen 

quo 
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own 


ther 
take 
only 
ght 
eux, 
ſon, 
this 
hole 
ney 


ſoli- 


. 
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quod vos ad ſtatum & gradum przdiQ. in forma prediaa 
ſuſcipiend? ordinetis & preparetis, & hoc ſub pœna mille 
Jibrarum nullatenus omittatis.  'Teſte meipſo apud Vm. 
tertio die Fulii Anno Regni noſtri viceſimo mono. 

Sur le Label fic inſcribitur, Dilecto & fideli noſtro Thome 
Naymond Armigero ad ſtatum & gradum Servien' ad legem 
ſuſcipiend? Ret. tres Michaelis. Barker. 

In this call were thirteen ſerjeants, (viz. ) of Gray's Inn, 

- Thomas Holt, William Gregory, Richard Weſton, fir Robert 
Baideck, My ſelf and fir Thomas Stringer. Of the Inner 
Temple, fir William Dolbin recorder of London, Richard Hol- 

bay, Thomas Street and John Simpſon. Ot the Middle 
Temple, T hemas Rawlins. Of Lincoln's Inn, Thomas Strode 
and fir Jain Shaw. The inſcription of the rings, Gretia 
Regis, non operibus Legis. 


* Term. Paſch. 26 Car. 2. B. R. P. 239. 


—— 


Wigſon verſus Garret. Ejelimeni. 


H E earl of Leiceſter 21 Eliz. makes a ſettlement upon power. 

1 himſelf for life, the remainder to his iſſues, the re- 2 Lev. 1225 
mainder to others, with power of revocation, by indenture — — a 
ſubſcribed and feated by himſelf, and to limit new uſes. 489, 510, 
The 26th of Eliz. he covenants to levy a fine to other 836, 57? 
uſes, and four years after levies a fine accordingly. And if 

this indenture and fine make a revocation of the uſes in the 

firſt deed was the queſtion. Reſolved that it is a revoca- 

tion, becauſe that the deed and the fine are but one convey- 
ance, and a caſe was cited in Mich. 26 Car. 1. C. B. Rot. 

1442. Ingram verſus Parker. Sir William Cateſby makes a 
conveyance to the uſe of himſelf for lite, the remainder to 
Robert his ſon in tail, with a proviſo for him, or his ſon, 
by deed under hand and ſeal to revoke. Sir William dies, 
Robert, the ſon, by bargain and fale ſells for 1000/. But 
the deed was not inrolled, and aſter a fine was received, 
and held by three juſtices that the fine was an extinguiſn- 
ment of the power : 
But 


» wy * * 1 


* 
* 
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But Hale chief juſtice doubted of the cafe to be law. 
And he cited dame Hoſtings's caſe, which was tenant for 
life with a remainder over, with a power to make a join- 
ture. And the tenant for life covenants to ſtand ſeiſed to 
the uſe of his wife, for her life, for her jointure. Re- 
ſolved a goad execution of the power. In covenant by in- 
denture that when F. S. pays 10s. be ſhall have his land, is 
a revocatian. Judgment was given for the plaintiff; 


* 


„P. 240. ® Riſley verſus Dame Baltinglaſi. Ejement in thy 


Deviſe. 
2 Dans. Ab. 
828. p. 8. 


Exchequer. 


f Sdn caſe was, Temple and two others were tenants in 
common of the manor of Burton Daſſet in the county 
of Warwick in fee. Temple makes his will in writing of 
his third part, and after by indenture and fine partition is 
made betwixt the tenants in common ; and if this partition 
be a revocation of this will was the queſtion. And it 
ſeemed to all the barons, viz. Montague, Littleton, Thur- 
land and Bertie, that it is not any revocation: But judg- 
ment was not given, becauſe the plaintiff obtained leave to 


diſcontinue his action. 


Term. 


Term. Mich. 28 Car. 2. 
In the Exchequer, 


- Rr” cy 


The Attorney General verſis Sir Edward Farmer, 
By Engliſh Bill. 


12 cafe was ſuch, The king ſeifed in fee of the ma- grant. 


nor of Halbeck in the county of Lincoln, grants it with 2 Lev. 171. 


the appurtenances, and alſo Omnia fundum, ſolum, arenas, 
terrar mareſcales & omnes alias terras, qua modo inundat” 
exiflunt, & que fuerint impoſterum recuperat de mari, with 
2 Non obflante the miſtecital, &c. The lands in queſtion 
were under the ſalt water at the time of making the patent, 
and were ſince recovered from the fea, And the ſole queſ- 
tion was, If theſe lands improved and recoyered from the 
ſes paſs by the faid grant ? | 

Holt for the king. They do not paſs; 1. Let ns con- 
ſider what ſhall paſs if it were the grant of a common 
perſon. 

zd, How this differs being now in the caſe of the 
king. 
3dy, The nature of the thing granted. 

The words are, All the lands contiguous and adjoining 
to the ſea; what ſignification theſe words ſhall have; for 
if all the lands paſs, Ec. it will extend to Denmark. 

2. If this caſe be conſidered as the caſe of the king. 
Every grant of the king ought to comprehend certainty ; 
and therefore his grant of demeſnes doth not comprehend 
copyholds, although it be otherwife in caſe of a common 
perſon. | 

3d %, This grant is of part of the ſea, which being par- 
ce] of the prerogative, ought to be expreſly named; and 
the ſea is ie foil of the king, Selden's Mare Clauſum 223. 
which refers to a proclamation of the king 7 Fac. men- 
tioned in Lex Mercatoria 135. 

Object. Here is a particular grant, and certain words, 
for they are Qxandocunque in poſterum recuperat fuerint per 


Erelifticnem meris, | 
Reſp. 


® P. 241, 
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Reſp. It is only a poſſibility, and therefore void; as if 
the king grants land when it ſhall eſcheat, it is a void grant. 


P. 242. 2. If * it ſhall be a good grant, it ſhall be of a freehold to 


*- 


commence in futuro, which the law permits not. 

Wallop for the defendant, It is inquirable, 1. if the 
thing here be grantable by the king. 2. If here be ſuffi. 
cient words to paſs it. | 

As to the 1ſt, Here is a capacity in the king, becauſe he 
is abſolute lord of the Britiſh ſeas, as appears by Selder's 
Mare Clauſum, he may grant part of his marine patrimony 
as well as his lands, 2. Here is a perſon capable to take; 
ſubjeQs are capable of a property in the ſea. Selden's Mare 
Clauſum, lib. 1. cap. 15. pag. 60. De jure Belli. 

As to the 2d, Here are words ſufficient to paſs theſe lands, 
True it is, that franchiſes or other things of prerogative do 
not paſs without plain words; therefore a grant of Ba 
felonum, &c. will not paſs the goods of one that ſtands 
mute and will not plead. Mich. 8 H. 4. 2. pl. 2. So the 
grant of the amerciaments of his tenants doth not paſs 
amerciaments of them by the king as commiſſhoners of 
ſewers. 2 Bulſir. 235. The king againſt the earl of Exeter, 
But here the grant is not of a thing which is part of the 
prerogative ; 2 the ſoil of the ſea is in the king as part of 
his inheritance, and not as a thing of prerogative, 2 Len, 
158. By Walmſly. It was adjourned. 


Term. 


* Term. Mich. 29 Car. 2. C. B. P. 243. 4 


Sir Francis North, Chief Juſtice. 


Sir Robert Atkins, 
Sir Hugh Wyndham, | Juſtices, 
Sir William Scrogs, 


Serjeant Barbe and others, Executors of John Pyn- 
ſent, late Prothonotary of this court, Plaintiffs, 
ver/us Joſhua Burton Gent. Defendant. 


N Aſſumpſit, the plaintiff declares that the defendant Afumpſit, 
28 Aug. 1668. was indebted.to the ſaid John Pynſent in —— A 
his life-time in 607. pro pecuniis ipſius Johannis Pynſent ei- aate 196. 
dem Johanni Pynſent in vita ſua debit” pro damnis Clericis ut 
un' Prothonotaricr” Curie Domini Regis de Banco hic & per 
ipſum Joſhuam ad uſum ipſius Johannis Pynſent ante tempus 
illud habit* & recept', the which he the ſame day and year 
promiſed to pay to the ſaid Join in his life-time upon re- 
queſt, the which he hath not done, to his damage of 20/. 
The defendant pleads Nen Aſſumpſit infra ſex anos. The 
plaintiff demurs; and adjudged for the defendant, that this 
debt for damage clere is within the ſtatute of 21 Fac. 
becauſe it riſes out of the action, and not grounded on the 
record, FT 


„P. 244. * Term. Trin. 30 Car. 2. C. B. 


This Term Juſtice Scrogs was made Chief Juſtice of 
the King's Bench, in the place of Sir Richard 
Rains ford; Vere Bertie, Baron of the Exchequer, 
made Juſtice in his place; and Francis Brampton 
Serjeant, Baron of the Exchequer. 


Angel vers Cleypool. 


Debt. EBT for 300!. The plaintiff obtains judgment by 
| Nihil dicit five years ago; the defendant brings error 
in Banco Regis, and aſſigns for error, no original, and upon 
a Certiorari the Cuſlos Brevium returns no original. And 
after the plaintiff procures an original, and upon enquiry in 
chancery the maſter of the rolls ordered that the writ.ſhould 
be ſet afide. And now ſerjeant Barrel moved that the writ 
ſhould be ſet aſide and taken off the file. 

Norti chief juſtice, The order of the maſter of the roll; 
Hath not any authority here, for if the Cuſtos Brevium take 
it off the file he forfeits his office. 


—— — an mo—— 


P. 245. * Term. Mich. 30 Car. 2. C. B. 


Brooks verſus Hague. Aſumpſit. 


Cale. 1 plaintiff counts ſpecially as attorney, for ſeveral 
3 Salk. rg. fees and ſums of money by him expended in ſeveral 
3 Jac. cap. 7- ſuits for the teſlator of the defendant, and that he demanded 
them, and neither the teſtator nor the defendant had paid 


them. The defendant pleads the ſtatute of 3 Jac. cop. 0 
an 


Term. Hill. 30 & 31 Car. 2. C. B. 
and that the plaintiff had not given to the teſtator, nor to 
the defendant 'himfelf before the writ brought, any bill of 
charges according to the ſtatute. Upon this the plaintiff 
demurs ; and adjudged for the defendant, that it is a good 


plea. 
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Langley verſus Chute. Probibition. 


1 plaintiff ſoggeſts that there is a cuſtom time Prohibition. 


whereof, c. within the 'pariſh of Stretham in the 


P. 246: 


county of Surrey, that the churchwardens with the major 


part of the pariſhioners may order the ſeats in the church, 
and the churchwardens, are to fee to the repairs-of them; 
und that the defendant libelled in the eccleſiaſtical court 
ſor the ſole uſage of a pew in the ſame church, and fet 
forth in his libel, that one Bedvile 161 1. being ſeiſed of the 
land within the pariſn, built an houſe upon it, and after in 
the year 1637. at his own coſt built the ſaid pew in the 
church for himſelf and his family, and ſold the houſe and 


pew to the defendant Chute and his heirs, and by ſentence 


in the eccleſiaſtical court the ordinary annexed the ſaid pew 
to the faid houſe, and that the defendant and his heirs en- 
Joyed it. And that the churchwardens would have placed 
the plaintiff there, and the defendant libelled agaioſt the 
plaintiff in the eccleſiaſtical court. Now the plaintiff prays 
a prohibition, and alledges 2 Roll. 24. Brabin verſus Tredi- 
nam, P oph. 140. 

North chief juſtice. A prohibition ſhall not be granted, 
becauſe the ordinary hath juriſdiction, and the churchwar- 
dens cannot juſtle out his authority, when the privilege is 
claimed only for the defendant and his family; becauſe as 
to him and his heirs a prohibition lies, and if the plaintiff 
be grieved by the ſentence, he may appeal. And the office 
of churchwarden is a kind of eccleſiaſtical office. True it 


is, the pariſhioners are to take care of the repairs of the 
church, 
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church, as it appears, Regiſt. 44. b. but the ordinary hath 
of common right the ordering of pews in the church. f 
this ſuggeſtion ſhould hold, the ordinary's juriſdiction would 
be totally ſet aſide. 

Wyndham and Bertie juſtices accordingly ; but Atkins juf. 
tice contra, That a prohibition lies, becauſe this caſe doth 
not differ from the caſe of Brabin. | 


*P, 247. * Baynes verſus Edward Belſon. 
Intr. Windford Trin. 30 Car. 2. Rot. 1496. Oxon, 


| Power, \JECTMENT of the demiſe of fir Thomas Curſon ba» 
ronet : Upon Not guilty pleaded, the jury find a ſpe- 
cial verdict, 

That fir Join Curſon being ſeiſed of the manor of V. 
terbury, of which the lands in queſtion are parcel, by inden- 
ture, Dat. 12 Sept: 1654. in conſideration of a marriage 
between his fon T omar, leſſor of the plaintiff,” and Ellzu- 
beth the daughter of William Burrows, and 1000). portion, 
and for the affeQion he bore to his relations, covenanted to 
ſtand ſeiſed of the ſaid premiſſes, To the uſe of himſelf fr 
life, remainder to Broom More used, William Burrows and 

Elues and their heirs, during the life of the ſaid Th, 
Curſon, his ſon and heir apparent, remainder to the firſ}, 
and every other ſon of Thomas ſucceſſively in tail male, re. 
mainder to fn Belſon in tail male, remainder to Auguſtin: 
Beſſen in tail male, remainder to Edward Belſon, now ce- 
ſendant, in tail male, with remainders over, with power 
for ſir John io make leaſes to any perſons for one, two or 
three lives, or for one and twenty vears, reſerving the an- 
cient rent. That the marriage took effect between the faid 
Thomas Curſon and Elizabeth Burrows. That fir John 11 
January 1655. demiſed the premiſſes to the ſaid Edward 
Belfon tor one and twenty years, to commence after the 
deaths of Jacob and Meeks, who were tenants 
for lives, and who lived ſeveral years after.” That the ſaid 
Wkerewood, Burrows and Elues were not at all of kin to fir 
John Curſon. That fir John Curſon died before the ſaid Th- 
mas Curſon had any iſſue male born. That afterwards Thr 
mas had iſſue Jon Curſon. That Join Belſen and Auguſtin! 
Belſon are dead without iſſue. That there was no other ex- 
ecution of the deed but ſealing and delivery. 


Crakt 


*. 
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Crake ſerjeant for the plaintiff. The queſtions upon this 


yerdi&t are: | 
1. Whether the power to make leaſes being general, be 
in this caſe ? 


2. Whether ſir Jen hath purſued the power in making 
a leaſe in futuro? 


* 3. Whether the uſes limited (after the eſtates in tail“ P. 248, 


male to the ſons of fir T homas Curſon) to Juin Belſon, Au- 

guftine Beſſon and Edward Beſſen do ariſe, partly upon ſeal- 
ing the conveyance, or that the uſe continues in the cove- 

nantor till after the deaths of the ſons without iſſue male? 

To the two firſt points. The whole court gave their 
opinions, viz. To the 1/f, That the power to make leaſes 
being general, is void, it being upon a covenant to ſtand 
ſeiſed. Mildmay's caſe, 1 Co. 2 Roll. Abr. 260. | 

To the 2d, The power is not well executed, the leiſe 
being to commence in futuro. 2 Roll. Abr. 261. Telver- 
ton 222. Stokham verſus Hawkins, 6 Co. Fitzwilliam's caſe, 
and Lepar and Wroth's caſe, Hob. 151. Colt's caſe. 

As to the 3d point, Croke proceeds. 'The caſe is thus: 
H. covenants to fland ſeiſed to the uſe of himſelf for life, re- 
mainder to the uſe of ſtrangers and their heirs, during the life 
of Thomas Curſon, remainder to the ſons of Thomas Cur- 
ſon ſucceſſively in tail male, remainder to Edward Belſon in 
tail, The covenantor dies before any ſon of Thomas is 
born, and afterwards a ſon is born, whether Edward Belſon 
next in remainder will have the lands preſently, or ſhall ſtay 
till all the iſſues be dead without iſſue male? And I con- 
ceive Edward Belfon ſhall take immediately after the death 
of the covenantor. 

1. Nothing paſſes to theſe ſtrangers without inrolment, 
7 Co. BedePs caſe, 11 Co. Harpur's caſe, 2 Roll. Abr. 783. 
H. pl. 4. and conſequently nothing accrues to the ſons of 
Thomas. And when a grant is made to two, and the one is 
capable to take, and the other not, the eſtate ſhall veſt in 
the perſon capable only at the common law. Perk. 108. ö. 
pl. 566. Dyer 300. b. pl. 39. and 30g. a. pl. 67. Moor 
494. pl. 687. | 

Object. This caſe differs, becauſe it is in caſe of an uſe 
by covenant to ſtand ſeiſed. F 

Reſp. There is no difference, 6 Cv. Fitzavilliam's caſe, 
uſes ſhall be expounded according to the rules of common 
law, And this way of limiting eſtates by covenant to ſtand 
ſeiſed begun in Englefield's caſe, and Bainton's caſe, and Se- 
rington and PledaPs caſe, Phwd. 301. And the ſtatute in- 


oorporates the uſe to the poſſeſſion, in caſe of a covenant to 


ſtand 


4 P. 240. 
We 193. pl. 343. 


nclent 


e meſne. 


deviſe. 


1 Cr. 525. Aſ- 
cough's caſe, 
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ſtand ſeiſed, as well as in other caſes. And here fir Jar 

Curſon covenanting to ſtand ſeiſed to the uſe of himſelf for 

his life, is in of a new eſtate, and not of his old eſtate. 
Obel. Signior Pagit's caſe, 1 Co. 154. 4. and Moy 


Reſp. There is a great difference between this and that 
caſe; for there the lord Pagit had no eſtate for his life, but 
here the covenantor hath, and therefore the uſe here ought 
to veſt immediately, Hob. 74. Barnes's caſe. And here the 
intent of the covenantor was that all eſtates ſhould be out 
of him; and if the caſe ſhould be otherwiſe, where ſhould 
the eſtate be after the death of the covenantor ? For Time: 
cannot have the particular eſtate, and the inheritance alſo 
fimul & ſemel, which he muſt have in this caſe, if the 
eftate ſhall continue in the covenantor *till the ſon of Thimut 
be born. 

North chief juſtice. It ſeemed that this remainder veſ! 
immediately after the death of fir John Curſon in Belfon, u 
Lewis Bbwle's caſe is, 11 Co. 80. a. Adjourned: - 


Pont verſus Pont. Partition. 
Mich. 30 Car: 2: Rot. 559. Winford. 


| bo a writ of partition betwixt tenants in common by the 
1 ſtatute of 31 H. 8. cap. t. the tenant pleads Ancient 
Demeſne; and adjudged a good plea, according to the caſe 
betwixt Grace and Grace, 1 Roll. Abriag. 322. E. pl. 10. 
But here upon the record there were found ſeveral diſconti- 
nuances, and therefore judgment was given for the demandant, 


Carſey verſus Wood. 
Trin. 29 Car. 2. Rot. 1236. Winford: 


JECTMENT. A ſpecial verditt. A man ſeiſed in 
; fee of lands held in Capite, deviſed the whole to the 
corporation of the city of Norwich upon a charitable uſe, 
and whether the deviſe be good for the whole, or only for 
two parts, was the queſtion. And whether the ſtatute of 
43 Eliz. cap. 4. doth make a good deviſe contrary to the 
ſtatutes of 32 2 34 H. 8. And reſolved, It is good but ſot 


two parts only. And by Maynard ſerjeant, Where tis ſaid, 

that if a copyholder deviſe without a ſurrender, or tenant in 

tail deviſe, that 'tis good againſt the iſſue, tis not inte - 
| 8 
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by the common law, but to be made good by the de- 
cree of the chancery grounded upon the ſtatute of 43 Elix. 


rap. 4+ | 
Lucas verſus How, P. 250 


HrerugN r. Special verdict. The caſe was thus, Condition. 
L A man makes a leaſe for years upon condition that 
the leſſee ſhall not aſſign over his term to any but his kin- 
dred, without licence from the leſſor; the leſſor aſſigns over It is a collate- 
the reverſion, and the leſſee aſſigns over his term and breaks al condition 


the condition. And whether the grantee of the reverſion ts. gra * 
ſhall take advantage of this condition is the queſtion. caſe, 3 Co. 


And by Atkins juſtice, It is ſuch a condition as is within — . — 


the ſtatute of 32 H. 8. cap. 34. But it ſeemed to others to Collins verſa: 
be a collateral condition. And it was adjourned. Silley, 


Stephens verſus Hayns and others, 
Trin. 30 Car. 2. Rot. 361. IWryley. 


EPLEVIN for taking of five oxen. The defendant Chimin, 
makes cogniſance as bailiff to the lord of the leet, 

becauſe the plaintiff was amerced there for not ſcouring a 

ditch in an highway, and the plaintiff demurred, becauſe 

the ſtatute of 18 Eliz. cap. . gives the forteitures for high- 

ways to the ſurveyors of the highways ; but adjudged by all 

the juſtices for the defendant, becauſe the party may be 

puniſhed in the leet, and alſo by this ſtatute tor divers cauſes, 


Johnſon verſus Coltſon. 
Trin. 30 Car. 2. Rot. 1463. Winford. 


TRESPASS and battery. Upon Non Culp. a ſpecial proces, 

verdict. The plaintiff being complained of to a juſ- 
tice of peace, he makes a warrant to the defendant to take 
the plaintiff, and to find ſureties for the good behaviour; 
the defendant, being conſtable executes the warrant upon a 
Sunday, and whether good within the late ſtatute which ſays, 
That all proceſs executed upon a Sunday other than for the peace 
ſball be void. Reſolved for the defendant, that a warrant 
tor the good behaviour is a warrant for the peace and more z 


and this ſtatute is to be favourably extended for the peace. 
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* P. 251, This * judgment was affirmed in a writ of error in B. R 
Frin. 32 Car. 2. 


I 


Memorandum, That on Monday the fifth day of My 
679. 31 Car. 2. | was ſworn one of the barons of the ex. 


cheguer, though I had laboured (and not without great rea- 
ſon) to prevent it. I was ſworn at the ſame time with ſur 
William Ellys, who had been formerly one of the juſtice; 
of the common pleas, and put out, and now brought in again, 
He was allowed precedency to ſir Tamar Jenes and fir Vi. 
liam Dolben, juſtices of the king's bench, becauſe they were 
put in ſince his turning out; but this precedency was only 
by verbal ſignification from the king, and not expreſſed in 
his patent. With me was alſo ſworn fir Francis Pemberty, 
to be judge in the king's bench; all of us were ſworn at mr 
lord chancellor Finct's houfe. 


* P. 2523 


* Gerrit Johnſon verſus James Grant. 


Replevin. Middleſex. 


"TY K e plaintiff declares of the taking of divers good 


5 November 29 Car. 2. in a certain meſſuage of the 


plaintiff's ſituate in Lang- Acre, in the pariſh of St. Martin“ 


in 


the Fields, and detaining them againſt ſureties and pled- 


ges, ad damnum 200ʃ. 


The defendant avows the taking, for that ante predifur 


tempus gud, Ic. one Surch Grant, widow, being executrix 
of the teſtament of one Samuel! Grant, the father of the 
ſaid James Grant, gave to the ſaid James ſecurity for pay- 
ment of 600). being a legacy given the ſame James by his 
ſaid father, by his ſaid will, which ſecurity the ſaid Jnr! 
ante prædictum tempus quo, ec. ſurrendered to the ſaid Sari), 


d diſcharged her from the ſame, upon agreement that ſhe 


ſhould pay him yearly during his life 8ol. per animum, and 
ſhould give him ſufficient ſecurity for the ſame ; That the 
ſaid Sarah was ſeiſed of ten meſſuages, of which the ſaid 
meſſuage in quo, c. was one, in her demeſre as of fee; 
and ſo being ſeiſed after the agreement aforeſaid, in proſe- 
cution of the ſaid agreement, ante prædictum tempus qu, &c. 


by 


indenture dated the ſixth of December 1658. between 


the ſaid Sarah of the one part, and the ſaid James of the 
other part, did demiſe the ſaid ten meſſuages to the {aid 


(0m (and ſets them forth by metes and bounds) Haber, 


m Michaelmas laſt for ninety-nine years, if James * 


ſecutiot 
as tO 20 
Are, p 
three ye 
ſaid 24 
And 
for the 
miſes m 
the ſaid 
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writing, 
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i long live. Reddend. a pepper-corn ; by virtue whereof 


mes entered and was poſſeſſed. | 

That he being poſſeſſed, by his indenture dated the ſe- 
venth of December 1658. demiſed the ſame to the ſaid 
Surah for ninety-eight years, if James ſhould fo long live; 
Reddend. the firſt year a pepper corn, and the reſidue of 
the ſaid term 80ʃ. per annum quarterly, or within twenty 
days, by virtue whereof ſhe entered and became poſſeſſed, 
29 Car. 2, and for twenty days after was behind and un- 
paid, he avows the taking in the meſſuage in gu, Oc. as 
parcel of the tenements demiſed to the ſaid Sarah; Et cum 
ſulutione reddit preditÞ onerat & obligat”, &c. 

The plaintiff Gerrit Johnſon, confeſſes, that ante præ- 
AAum tempus quo, c. the ſaid Sarah Grant being execu- 
trix of the ſaid Samuel Grant, father of the ſaid James, 
did give to the ſaid James ſecurity for payment of 600/. 
given as a legacy as atoreſaul, Buy Proteſlands, that ante 
prediflum tempus quo, Fc. he did not ſurrender ite ſaid ſe- 
curity, and acquitted her therefrom upon the agreement 
alledged, nor that the ſaid indentures aforeſaid were in pro- 
ſecution of the ſaid agreement. And for plea ſaith, That 


as to 20s, per annum for the rent of two meſſuages in Long- : 


Are, parcel of the ſaid rent of 80/. per anmm for the 
three years, in the whole amounting to 3/. parcel of the 
ſaid 2401. Rien Arrear. | 

And as to the reſidue of the 240/. viz. 2371. per annum 
for the ſaid three years, he ſays, that before the ſaid de- 
miſes made, William earl of Craven was ſeiſed of eight of 
the ſaid ten meſſuages ſituate in the Strgnd, in his demeſne 
as of fee, until the ſaid Samuel Grant, father of the ſaid 
Janes Grant, diſſeiſſed the ſaid earl, and hy reaſon thereof 
became ſeiſed thereof by diſſeiſin. Sc. 

And ſo being ſeiſed 30 September 1655. made his will in 
writing, and thereby deviſed the ſaid eight meſſuages to the 
aid Sarah Grant and her heirs, and died 3 September 1658. 
ſo ſeiſed. 

That by virtue of the ſaid deviſe Sarah became ſeiſed in 
her demeſne as of fee of the ſaid eight meſſuages, and fo 
being thereof ſeiſed, and of the ſaid meſſuage in que, c. 
and alſo of one other meſſuage in Lang-Acre, ſeiſcd the * 
reſidue of the ſaid ten meſſuages by the ſaid indenture firſt 
mentioned, demiſed the ſaid premiſſes to the ſaid James 
Grant for ninety-nine years, prout, and he by the ſecond in- 
Centure redemiſed the ſame to the ſaid Sarah for ninety- 


tight years prout. 
| That 


* And becauſe 240. for three years ending at Michaelmas * P. 


253. 


P. 254. 


P. 255. 
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That afterwards, & ante predifium tempus quo, Qc. and 
before any of the three yeais rent was behind, viz, 27 
September 26 Car. a. the ſaid William earl of Craven * en- 
tered upon the fold) eight meſſuages, claiming therein hi 
former eſtate, and did expel the ſaid Sara/ therefrom, and 
hath ever ſince been ſeiſed thereof. 

That all the ſaid ten meſſuages Oober 1659. and ever 
ſince were worth 80l. per annum, and no more. 

That the ſaid opt meſſuages then, and ever ſince have 
been worth 7910. per annum, by reaſon whereof the (aid 
237. being reſidue of the ſaid 240ʃ. became inſolvible to 
the ſaid James Grant, and * remains inſolvible. Et be, 
Ec. 

Upon this bar the avowant demurs, and the plaintiff hath 


joined i in demurrer. 


The ſole point remains to be ſpoke to is, as it is objeel 
by the other ſide, That the plaintiff in this replevin in his 
bar to the avowry, hath pleaded as to parcel of the ren, 
Rien arrear, without making any title to himſelf. 

And whether ſuch his plea be good, is the queſtion ? 

And I conceive tis a good plea, F 


1. I do agree, that at the common law a ſtranger could 
not, nor as yet can plead any thing to the lord's avowry for 
rent or ſervices, but hors de ſon Fee, or what doth tanta- 
mount. 

He cannot plead tenure by leſs ſervices, Rien arere, ot 
a releaſe, 2 H. 6. I. 4. 22 H. 6. 2 and 3. and 9 Co. 6. 10 
4. is againſt that opinion. 

This was grounded upon theſe reaſons and rules of lav. 


1. Res inter alios ala alteri nocere non debet. Tis not 
reaſon that he who is a ſtranger ſhall take upon himſelf to 
plead to the title of the tenure, with which he hath nothing 
to do, in prejudice of the very tenant ; and there is a pti- 
vity between the lord and tenant. 

2. In pleading every man ought to plead that which is 
pertinent for him and his, caſe; and therefore in an aſſſe 
againſt a diſſeiſor and tenant, the tenant ſhall plead a ples 
which concerns the tenancy; ang not the diſſeiſin. 

* The incumbent at the common law could not plead to 
the right of the patronage, wherein he hath nothing, 7 G. 
26 HalPs cafe, till be was enabled by 25 E. 3. cap. 7. 

2. But by the ſtatute of 21 H. 8. cap. 19. this trifQneſs 
is diſcharged, for a as the avowant is not tied io avow vp0n 

| any 
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any perſon in certain, but upon the land, as within his fee 
or ſeigniory; ſo the tenant of the land by the equity of 
that ſtatute is allowed to plead any plea to ſave and diſcharge 
his goods from the diſtreſs, Legem feras quam ipſe tuleris, 
$ that the law of avowries, and their bars, is much al- 
tered from what it was by the common law. 

Hab. 108. Brown verſus Go/dſmith. In replevin, the de- 
fendant avows upon A. for ſervices of ſuit of court ; the 
plaintiff pleads in bar, a leaſe for years from the avowant 
of the manor; and reſolved a good plea, though a ſtranger, 


Br. Tit. Avowry 113. When the lord avows according 


to the ſtatute, the plaintiff in the replevin may have every 
plea, that the very tenant might have had though he be a 
ſtranger to the lord; and fo is Cate upon Lit. 268. ö. and 
many books there cited, 5 

3. Though the plaintiff make no title, yet he may plead 
by this ſtatute, as well as if he did. 

Trin. 15 fac. Moor 883. pl. 1238. Kingſwell verſus Craw- 
ey. In replevin, The defendant avows for rent ea quod one 
Dering held certain lands of him by fealty, and certain rent; 
that the plaintiff hath the eſtate of Dering. The plaintiff 
replies, that Dering infeoffed one Wright, who made a leaſe 


for life to the plaintiff, Ab/que kc, that he had the eſtate of Hob. 108. 
Dering; and ruled by the court, that the traverſe was void; Brown verſes 


for ſince the ſtatute the party is to avow upon the land, an 
then *tis not material what eſtate the tenant had, it he oc- 
cupies the land; and fo the ſtatute hath changed the law 
in this point. | 
Hill. 17 Car. 1. C. B. March 166. Layton verſus Grange. 
In a ſecond deliverance, the defendant makes cognizance 
as bailiff to Thomas Mar ſb, and ſets forth that Thomas Marſh, 
father of the ſaid Thomas Marſh, was ſeiſed of the manor of 
Michael Hall, of which the land in queſtion is parcel, and 
the ſaid lands are held by fealty and certain rent, and de- 
rives the tenancy to fir Anthony Cage, and the ſeigniory to 
the ſaid Thomas Marſh the ſon ; and as bailiff to him makes 
cognizance for feahy, ut injfra feodum & dominicum ſua. 
The plaintiff proteſtando quod non tenet, pro placito dicit, that 
the“ defendant took the cattle as in the count, Abſque hoc, 
that Marſb"the father was ſeiſed of the ſervices infra tem- 
pus. The defendant demurs. 

By Banks, Crawley and Foſter, reſolved that the plea was 
good, though no title were made by the plaintiff or his 
maſter. Reve juſtice wavered in the point, but the others 
were poſitive in it; and Banks gave the reaſon, That as at 


the common law the tenant might plead any plea in bar to 


® P. 2506. 
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an avowry for a rent-charge, as 8 E. 4. 23. a. is; ſo now 


ſince this ſtatute, the ter-tenant ſhall plead any plea to dif. 10 

charge the land from the diſtreſs. 2dly, That as this ſta- col 

tute hath been always conſtrued favourably for the benefit of 

of the lord; ſo it ought to be for the benefit of the tenant, the 

3dly, That 'tis no reaſon that the tenant ſhall have his goods fuu 

taken, and not uſe all ways to redeem them, when not par. ſup 

ty to the wrongs. the 

But tis objeed, That our caſe is not within this ſta- his 

tute; the words whereof are, Whereſoever any manors, lands, by 

tenements or other hereditaments be holden by any manner of per- the 

. fon or perſons by rents, cuſtoms or ſervices, if the lord of whim tate 

any ſuch manors, lands, tenements or hereditaments be fo holden, fert 

diſtrain upon the ſame manors, lands or tenements for any fuch leſl 

rents, cuſtoms or ſervices, and replevin thereof be ſued, that in t 

the lord of whom the ſame lands, tenements or hereditaments be ten: 

fo holden may avow, or his bailiff or ſervant make conuſance, and 

er juſtify for the taking the ſaid diſtreſſes upon the ſame lands, upo 

& c. ſo holden, as in lands or tenements within his fee or ſeig- ut 11 

niory, alledging in the ſaid avowry, &c. the ſame manure, alw; 

lands, &c. to be holden of him without naming any perſon certain E. 

For the Stran- #0 be tenant of the ſame. And whether the leſſor be a lord d 
ger can plead within this ſtatute is the queſtion, And I conceive he ig ſor « 
— - ag lord here within the words and meaning of this ſtatute, the | 
and if the Te- Lord is a relative word; and ſo a meſne is lord in refe- by a 
1 rence to the tenant, and tenant in reſpect of the lord para- leſſo 
the ſtatute, . mount. and 
this caſe will He is lord within the ſtatute of Marlb' cap. 3. Nen idee And 

be out of it. . . 

puniatur Dominus. | com 

Hill. 5 H. 7. 10. pl. 2. Treſpaſs quare vi & armis clau- pres 

ſum ſuum fregit & averia ſua cepit & abduxit. The defen- meſſ 
dant pleads his frank-tenement, and that he took the cattle neme 
| damage-feaſant. Ihe plaintiff replies, that he had a leaſe the | 
P. 257. for years from the“ defendant, yet continuing, and the de- redd, 
fendant demurred ; and the queſtion was, Whether this ac- caſe, 
tion did lie between the leſſor and leſſee, notwithſtanding whe! 
the ſtatute of Mar'br. cap. 3. enera 
Reſp. It did not lie for ſo much as the leſſor did as lord, wher 
as to diſtrain for his rent, and to Geng himſelf according- he o. 
ly: but as this caſe was, he broke his cloſe, which he could Ar 
not do as lord; and fo not within the ſtatute. [1 
Ihe objedtion was, That he could not be lord, becauſe contr 
if the leſſee ſhould be diſtrained by the lord paramount, he ed uf 
could not have a writ of Mee. But anſwered, that he rent 
iy H. 6. ſhould have a writ of covenant in lieu thereof. Mich. 2 H. 25 Be 

WY &. 1. 5. Thus are the books following. viz. Mich. 28 E. 3. 


97 


« A* 
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— Co. 2. Inſt. 106. 9 C. 135. b. Aſcough's caſe. At the 


common law there are 4 forts of avowries. 1. By reaſon 
of a tenure, when the lord hath fee in the ſeigniory, and 
the tenant hath fee in the tenancy, ut ſuper verum tenentem 
im. 2. Upon one as his very tenant by the manner, ut 
ſuper verum tenentem ſuum in forma predifla, viz. When 
the tenant makes a leaſe for lite, or a gift in tail, as upon 


his very tenant by the manner. 3. Upon one as his tenant 


by the manner, omitting this word (very) and that is, when 
the lord hath a particular eſtate in the ſeigniory, as an eſ- 
tate in tail, for life, or leſs intereſt, Super tenentem ſuum in 

prædicta. So ſhall the donor upon the donee, the 
leſſor upon the leſſee for life or years. 4. Upon the matter 
in the land, as within his fee and ſeigniory ; as where the 
tenant by chivalry makes a leaſe for life, rendering rent, 
and dies, his heir within age, the guardian ſhall ſo avow 
upon the leſſee, Super materiam predifam in terris prediflis 
ut infra feodum ſuum. And by the third way, the leſſor did 
always avow upon the leſſee at the common law. Mich. 47. 
E. 3. fol. ult. pl. 77. 

Neta; If the rent of tenant for years be arrear, the leſ- 
ſor cannot avow upon the termor upon the land, but upon 
the matter, Hill. 5 H. 7. 11. pl. 2. by Fairfax, and agreed 
by all the juſtices. Tenant for years ſhall do fealty, and the 
leſſor is Dominus pro tempore by reaſon of the reverſion ; 
and an avowry ſhall be made upon him as upon the matter, 


57 a. Pl. 15. Mich. 38 E. 3. 33. 6. Hill. 48. E. 3. 5.6. pl. 


And the different way of pleading manifeſts this; for at the H. 38 H. 6. 


23. b. pl. 7. 


common law, the way is, Bene advzcat captionem averiorum 15 4 Hl. 
prediflorum in prædicto loco in quo, Ec. ut in parcelP pred? 24. a. pl. 13. 


meſſ. * eidem le Plaintiff in forma predifa dimiſſ. ſuper te- *p g 
. 2 5 * 


nementa virtute dimiſſionis prædict. But the avowry upon 
the ſtatute is in prædiclo loco in quo ut parcell' meſſ. pred. cum 
reddit” præd' onerat” & obligat, 2 Co. 27. b. Bettifworth's 
caſe, Int. $94, 595 and 597. And ſo is Dyer 257. pl. 11. 
where it is ſaid, Ut in terris diſtrictiani ipfius Pavowant 
enerat” & obligat, is always intended for a rent-charge ; but 
when he avows for a rent, which is due of common right, 
he ought to avow upon the tenant by the manner. 

And fo hath the avowant here done. 

I will omit to ſpeak of the diſtreſs here, by virtue of the 
contract, admitting it to be out of the ſtatute, and is ground- 
ed upon the reſervation, as Foſter's caſe, 8 Co. 64. As a 
rent for owelty of partition. A rent confirmed by ſtatute, 
5 Bellingham”; caſe. 

Reſolved, 


Int. 569. 
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Reſolved. The plaiatiff in a replevin may plead nothi 
in arrear, or any other plea, although he be a ſtranger 
doth not make any title to the land. h 


Term. Paſch. 31 Car, 2, 
In the Exchequer. 


Hunt verſus Wotton. 


FTPRESPASS vi & armis. The plaintiff declares, that 

the defendant the 14th of April 30 Car. 2. did thruſt 
a woman, named Margaret Hunt, upon his fon Henry Hunt, 
being an infant under the age of diſcretion, by means where- 
of his thigh-bone was broke, and the infant was fo hurt 
that it was now deſpaired of his life, and the plaintiff, was 
inforced to expend great labour, and divers ſums of money 
to cure him, ad damnum, c. The defendant pleads Nan 
culp. and found for the plaintiff, and damages 5/. 

Sympſon ſerjeant moved in arreſt of judgment, becauſe 
the plaintiff ſuſtained no wrong, for that he was not com- 
pelled to expend any money, or to procure his ſon's cure. 

But Montague, lord chief baron, totis viribus contra. 

But to me it ſeems that the action doth not lie, for that 
the father cannot have the action, it not being laid per quod 
ſervitium amifit, nor that the ſon was leſs capable of procur- 
ing a fortune with a wife, Fc. but the child himſelf ought 
to have brought the action, and he would have recovered 
the damages. Authorities in point, 3 Cr. 55. Gray verſus 
Teffrys. In an action upon the caſe, the plaintiff counts, 
that he put his ſon and heir apparent to the defendant to be 
his apprentice in the art of a tailor for ſeven years, and that 
the plaintiff was ſeiſed of lands of the yearly value of 200. 
which were to deſcend to his ſaid ſon. That the defendant 
vi & armis did aſſault the ſaid ſon, and ſtruck him with 2 
ſpade upon his back, by which he became lame and decrepit, 
by reaſon whereof he loſt his marriage, and could not-marry 
him as before, ad damnum 200l. The defendant demurred ' 

an 


hi 
( 
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and adjudged for the defendant, becauſe treſpaſs for beating 

or battery of the ſon lieth not for the father, but the fon 

only ſhall have the action, and a father ſhall not have an 

adion for the loſs of the marriage of his ſon and heir, except 

when a ſtranger takes him by force and marries him; but if - 

the ſon marries * himſelf, or a ſtranger procures him to“ P. 260, 
marry one, the father hath no remedy, Mich. 1653. Intr. 2 
1653, Rot. 935. Norton verſus Jaſen, B. R. Stiles 398. 

Aclion on the caſe. The plaintiff counts that the defendant 

broke his houſe and aſſaulted his daughter againſt his con- 

ſent, and begot a baſtard child on her, per quad ſervitium 


amiſit. The defendant pleads the ftatute of 21 Fac. Of — a _ 

Limitations of Actiont. And upon this a ſpecial verdiQ, that — — ws 

the aſſault was above four years before, and within ſix years, medy for any 

And reſolved, the father could not maintain an action for 1 

the aſſault of his daughter, but only by reaſon of the loſs that — 

of her ſervice. And then damages being given for both, it ho remedy 

was not well, and therefore a Venire Fac. de novo was award- —— — 

ed; and by the common law the father is not bound to cure $taxf. pl.Cor. a. 

bis child. n e : and the ſtat, of 
But Montague, lord chief baron, and Atkins baron, clear- 21 — 

ly for the plaintiff, and relied upon Church and Church's caſe ther to provide 

in B. R. 1656. Where in Aſſumpſit the plaintiff declared 3 _— | 

that whereas the plaintiff had at his own charges buried the notcompellable 

defendant's child, the defendant promiſed to pay him his e do by the 

charges; and though there was no requeſt laid, yet judg- Ban, — 

ment was given for the plaintiff, and Cr. 63. 849. and 88 1. Besfich vertu 

Rippon verſus Norton; but judgment was afterwards given e. 


for the plaintiff, | 


Robert Murrey, Gent. verſus Dorothy Eyton, Flint, 
idow, and Roger Price. 


Jur. Hill. 29 & 30 Car. 2, 


treſpaſs and ejectment of the demiſe of Williaꝶ George Plate. Az 
Richard earl of Derby made 2 May 29 Car. 2. of one 2 Jones 237. | 
meſſuage, three watergriſt mills, ten acres of land, ten 3 _—_— 
acres of meadow and fifteen acres of paſture in the pariſh of 2 — 104, 

Hope alias Qyeenhepe, for five years trom the firſt day of Poſtea 286, 
the ſaid month of May. Upon Not guilty pleaded, the 3'9, 338. 
Jury of the county of Sa/op being the next Engliſh county 

find a ſpecial verdict: viz. 

That long before the treſpaſs and ejeAment king Richard 
the third was ſeiſed of the manor of Hope in his demeſne as 
of 
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of fee, in right of his crown, of which the tenements in 

the declaration are, and time out of mind were parcel. | 
That the ſaid king R. 3. being ſo ſeiſed 17 Sept. 2 R. 3. by 
* P, 261, his letters patents under his great ſeal of England then 
dated, for the conſideration therein mentioned, did give aud 
grant the manor and tenements aforeſaid with the appurte- 
nances (amoneſt other things) to fir Tamas Stanley, knight, 
lord Stanley, and afterwards earl of Derby, ſir George Stan- 
ey, kn. lord PEftrange, ſon and heir apparent of the (aid 

T homas lord Stanley; Hahendum to them the ſaid Thomas = 
lord Stanley and George lord PEftrange, and the heirs male 
of the body of the ſaid Thomas lord Stanley for ever, of the 
ſaid late king by knights ſervice and rent of 5o/. yearly, 
at Eaſter and Michaelmas by equal portions to be paid. The 
tenor of which ſaid letters patent follows in theſe words: 


WZ, 


Letters patent Richardus Dei gratia Rex Angliæ, Scotiæ & Franciz & 
of R. 3. 1 Dominus Hiberniæ, Omnibus ad quos Præſentes Litteræ 
Ir. 4 R. 3. pervenerint, ſalutem. Cum non ſolum Generis Nobilitas 
ſed & Juſtitiæ æquitas omnes provocent & maxime Reges 

& Principes homines de ſe bene meritos præmiis condign, 

afficere ; Sciatis igitur quod ob ſingulare & fidele ſervitium 

quod dilecti noſtri Thomas Stanley Miles, Dominus Stan- 

ley & Georgius Stanley Miles, Dominus L'Eſtrange filius 

dicti Thomæ nobis præantea impender. non ſolum favend' 

Jur. & titulo noſtro cujus juris & tituli vigore jam nuper 

ad Coron. hujus Regni noſtri Angliæ Dno. adjuvante per- 

venimus, verum etiam reprimendo proditiones & malitias 

rebel” & proditor. noſtr*, qui infra idem Regnum noſtrum 
 Pperfidam jamdudum commotion. ſuſcitaverant, ac pro bono 

& fideli ſervitio nobis & hæredibus noſtris Regibus Angliz 

per eoſdem Thomam & Georgium & hæred. ſuos pro de- 

fenſione noſtra & Regni noſtri prædict. contra quoſcunque 

prædict. inimicos & rebelles quoties futur. temporibus opus 

erint impendend. De gratia noſtra ſpeciali dedimus & con- 

ceſſimus ac per Præſentes damus & concedimus eiſdem 

Thomæ & Georgio in valor, annuo mille marcarum ultra 

repris* Caſtrum, Manerium & Dominium de Hope & Hope- 

dale in March. Walliæ Com. Ceſtr. adjacen. cum ſuis 

membris & pertin. univerſis Manerium & Villam de North- 

_ wich cum paſtur. de Overmarſh cum ſuis pertin. in Com. 

Ceſtr. ac Maneria & Dominia de Weſt Lydeford Blakenden 

Halſbartre als. dict. Haleſbear cum ſuis pertin. in Com. So- 

merſet Manerium five Dominium de Bereford Sancti Mar- 


tini cum ſuis pertin. in Com. Wilts Manerium & Domi- 
nium 


* 1 T2 
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num de Ardington cum pertin. in Com. Berks Manerium 
& Dominium de Steventon cum membris & pertin' ſuis in 
Com. Bedd. ac Maneria & Dominia de Knotting Colleſden 


& Catton cum ? ſuis pertin. in difto Com. Bedd. & omnia * P. 262, 


terras & tenementa in Blomeham cum ſuis pertin. in eodem 
Com. Bedd. quz nup. fuer. Rogeri Tocots Manerium & 
Dominium de Gaddeſden magn. cum pertin. in Com. Hert- 
ford Caſtrum Manerium Dominium & Socum de Kymbal- 
- ton cum maneriis de Swinſhead Hardwick & Tilbrook & 
omnimod. Villis villat. & membris quibuſcunque in Com. 
Hunt' ad prædict. Dominium de Kymbalton pertin. ac etiam 
omnia meſſuagia terr. & tenementa reddit. & ſervitium in 
Macclesſeild & Chriſtilton cum pertin. in Com. Ceſtr. quæ 
fuer. Henr. nuper Ducis Bucks aut alicujus alterius ad ejus 
uſum in dio Com. Ceſtr. ac. manerium de Chorley & 
Bolton cum pertin. in Com. Lanc. ac terr* & tenementa in 
Brightmead in eodem Com. Necnon totum illud meſſuag. 
ac omnia terras & tenementa cum pertin. quæ fuer, Roberti 
Willingby Militis aut alicujus alterius ad ejus uſum in Pa- 
roch. Sci. Petri juxta Pauls Wharf in Civitate Londin. ſeu 
alibi infra eandem Civitatem uni cum omnibus Terris Tene- 
mentis Meſſuag. Pratis Paſcuis Paſturis Silvis Boſcis Aquis 
Stagnis Vivar. Molendin. Gardin. Columbar. Reddit. Servit. 
Revercon. Cur, Let. Offic. Vic. Francheſ. Pleg. Eſcaet. 
Libertat. Jur. Commoditat. quibuſcunque necnon feodo 
Milit. Advocat. & Patronat. Eceleſiar. Abbat. Priorat. Hoſ- 
pital. Rector. Capell. Cant. & al. Benefic. Eſcheator, quo- 
rumeunque Wardis Maritagiis Scutag. Releviis Hundred 
Wapentag. fin. amerciamen. forisfactur. Feriis Mercat. 
Chaſeis Parcis Warren. Piſcar, Wrec. maris Theſaur. invent. 
Waif Straif. Catall. Felon. & Fugitivor. Catal. Utlagat. 
attinct' convict' & felon. de ſe Retorn. Brevium & execu- 
tion. eorundem necnon omnibus & ſingulis aliis Libertatibus 
Juriſdictionibus Francheſ. quietanc. Commoditatibus Emolu- 
ment, & liberis conſuetudinibus quibuſcunque ad prædict. 
Caſtra Dominia Maneria Terras Tenementa & cætera meſ- 
ſuagia ac eorum quodlibet de antiquo pertinen. ſive ſpectan. 
aut infra eadem Caſtra Maneria Dominia Terras Tenementa 
& cætera Præmiſſa ſeu eorum aliquod emergen. contingen. 
provenien. ſeu antea habit” modo quocunque ac adeo plene 
& integre ſicut aliqua perſona vel aliquæ perſonæ in eiſdem 
vel eorum aliquo habuer. ſeu uſi fuer. quoviſmodo ante hæc 


tempora. Habend. & tenend. tenementa omnia & ſingula Habend. 


Caſtra Maneria Dominia Terras Tenementa & cætera 
Plæmiſſa cum omnibus & ſingulis ſuis pertin. præfat. Tho- 


mz Stanley & Georgio Stanley ac Hzredibus maſculis de 
corpore 


| Term. Paſch. 31 Car. 2: In Scacc. 
.—_—_ corpore ipſius-Thome exeun. imperpetuum de nobis & Hæ- 
redibus noſtris per Servitium militare & reddit. quinqua- 
ginta librarum annuatim ad Feſta Paſche & Sandi Mich- 
aelis Archangeli per æquales portiones ſolvend. Conceſſimus 
P. 2621 inſuper & per Præſentes contedimus eiſdem * Thome Stan- 

2031 "ape + ; * 
ley & Gevrgio ac hæredibus ſuis predic. omnia exit. pro- 
ficua & revercon. de ſupradictis Caſtris Maner. Dominiis 
Terris Tenementis & cæteris Præmiſſis cum pertinen. aut 
de aliqua inde parcell' a Feſto Sci” Michaelis Archangeli ult. 
præterit. provenien. five creſcen. aut nobis quoviſmodo de- 
bir percipiend. tam per manus Receptor. Ballivor. Firmar, 
ſeu al. Occupator. eorundem ſeu alicujus inde parcel. quam 
per manus nunc Eſcaet” & nuper Eſcaet. ſeparalit. in Com. 
& locis in quibus hujuſmodi Caſtra Maneria Dominia & 
cetera Præmiſſa ſeparaliter exiſtunt. Et volumus & con- 
cedimus quod iidem Eſcaet. & eorum quilibet Eſcaet. qui 
impoſterum erit de eiſdem exit* proficuis & proventionibus 
erga nos & hœred' noſtros quiet“ & exoner. exiſtunt per 
Præſentes. Et fi forſan aliquod eorum Caſtrorum Maneri- 
orum Dominior. Terrarum Tenementorum & cæœterorum 
Præmiſſorum aut aliquam inde partem verſus ipſos Thomam 
& Georgium aut eorum alterum ſeu verſus Hæœred' dif 
Thomæ predi&, recuperari ſive extra poſſeſſion. ipſorum 
Thome & Georgii vel eorum alterius aut alicujus Hæted 
dicti Thomæ prædict. aliquo debito modo evinci ſeu ipſos 
aut eorum aliquem inde legitime expelli contigerit tune nos 
& hæred' nii. de al' Caſtris Maneriis Dominiis Terris Tene- 
mentis & Poſſeſſionibus infra Reguum nrum. Angliæ ad 
valor. annuum eorundem Caſtrorum Maneriorum Dominior. 
Terrar. Tenementor. ac cæterorum Præmiſſorum recuperat' 
vel evict' eiſdem Thomæ & Georgio & Hæred' ipſius Tho- 
me prædict' habend recompenſar. faciemus. Et inſuper de 
gratia nra. ſpeciali prædict. damus & concedimus per Præ- 
ſentes omnia & ſingula Præmiſſa prefat? Thomæ & Georgio 
abſque fine ſeu feodo magno vel parvo nobis ſive ad opus 
nrum. pro eiſdem Præmiſſis vel aliquo Præmiſſor. reddend. 
folvend. ſeu faciend. quoviſmodo. Eo quod expreſſa mentio 
de vero valore vel certitudine Præmiſſorum ſeu eorum ali- 
\ -cnjus ſeu de aliis donis vel conceſſionibus eiſdem Thomæ & 
Georgio vel eorum alteri ante hæc tempora fad in Patenti- 
bus minime faQ” exiſt? aut aliquo Statuto AQ? Ordinacon. 
vel Reſtriction. in contrar. faQ” edi” ſive ordinat' aut ali- 
qua re cauſa vel materia quacunque non obſtant'. In cujus 
rei Teſtimonium, -&c. . 


By 


. 
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By virtue whereof the ſaid Thomas and George did enter 
into the ſaid tenements, and were thereof ſeiſed to them and 
the heirs male of the body of the ſaid Thomas earl of Derby, 
and they being ſo thereof ſeiſed, the ſaid George lord JE 
trange had iſſue of his body one Thomas his eldeſt ſon, af- 
terwards earl of Derby: and that afterwards the ſaid 


* George lord I Eſtrange died in the life-time of the ſaidearl ® P. 264. 


his father: and that the ſaid earl, his father, afterwards, 
viz. 1 Jun. 19 H. 7. died ſeiſed of the ſaid tenements in his 
demeſne as of fee-tail, viz. to him and the heirs male of 
his body; by reaſon whereof the ſaid tenements in the de- 
claration did deſcend to the ſaid nephew, the ſaid T homas 
earl of Derby, who entered into the ſaid tenements and be- 
came ſeiſed thereof in his demeſne as of fee-tail according 
to the limitation in the ſaid letters patent mentioned. And 
the ſaid Thomas earl of Derby, being ſo thereof ſeiſed, had 
iſſue of his body one Edward his eldeſt ſon, afterwards earl 
of Derby. That the ſaid Thomas earl of Derby laſt men- 
tioned, afterwards, viz. 1 Aug. 13 H. 8. died ſeiſed of the 
ſaid tenements: By reaſon whereof the ſaid tenements de- 
ſcended to the ſaid Edward then earl of Derby. That the 
ſaid Edward entered and became ſeiſed thereof in tail to him 
and the heirs male of his body. That the ſaid Edward had 
iſſue Henry afterwards earl of Derby. That Edward died 
24 O Hob. 14 Eliz. ſeiſed as aforeſaid, and that the premiſſes 
deſcended to Henry. That the ſaid Henry had iſſue Ferdi- 
nand, afterwards earl of Derby, and William Stanley, his ſe- 
cond ſon, afterwards likewiſe earl of Derby. Henry 25 


Septemb. 35 Eli. died ſeiſed, and the premiſles deſcended to Co. 4 Init. 


Ferdinand, who entered and had no iſſue male, but only three 
daughters, viz. Anne, Frances and Elizabeth. That Fer- , 
dinand 16 Apr. 37 Eliz. died in the life of his brother Nil- 
liam ſeiſed, and ſo the premiſſes deſcended to the ſaid William, 
who entered. That after the death of Ferdinand, for de- 
termination of ſuits and controverſies between the ſaid earl 

illiam and Henry earl of Huntington and Elizabeth his wife, 
one of the daughters of the ſaid Ferdinand, Gray Bridges 
lord Chandos, and the lady Anne his wife, another of the 
daughters of the ſaid earl Ferdinand, and fir Foln Egerton, 
knight, then ſon and heir apparent of Tamas lord Elleſmere, 
lord chancellor of England, and the lady Frances his wife, 
another of the daughters of the ſaid earl Ferdinand, 18 
Novemb. 4 Fac. an act of parliament was made of and con- 
cerning the ſaid ſuits and controverſics, and eſtate and title 
of the honours, caſtles, manors, lands and tenements of 
the aforeſaid earl Ferdinand; by which it was enaQtcd as 
ſolloweth, viz. In 


2 Anderſ. rig. 
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Tn moſt humble manner beſeeching your royal majeſty 
your highneſs loyal, faithful and obedient ſubjeQs, William 
earl of * Derby, -of the moſt noble order of the garter 
knight, Henry earl of Huntington and the counteſs Elizabeth 
his wife, Gray Bridges, lord Chandos and the lady Anne his 


wife, eldeſt daughter of Ferdinando late earl of Derby, ſir 


Fohn "Egerton knight, fon and heir male apparent of the 
right honourable Thomas lord Elleſmere, lord chancellor of 
England, and the lady Frances his wife; which ſaid William 
earl of Derby is brother and heir male, and the faid ladies 
Anne, Frances and Elizabeth are daughters and co-heirs of 
the ſaid Ferdinando, late earl of Derby, who died without 
iſſue male of his body: That whereas after the death of 
the earl Ferdinando divers variances, ſuits and controverſies 
did arife and grow between your ſaid ſubjects William ear] 
of Derby, and the ſaid ladies, as well touching the eſtate, 
right and title of, in and to the honours, caſtles, manors, 


lands, tenements and hereditaments of the ſaid earl, as alſo 


touching the filial portions and advancements of and for your 
faid ſubjects, the ſaid ladies Anne, Frances and Elizabeth; 
for appeaſing, ending and determining of which ſaid vari- 
ances, ſuits and controverſies, the ſaid Milliam earl of 
Derby and other iſſues male of the ſaid honourable houſe of 
Derby, as alfo the ſaid ladies before any their intermar- 
riages, by and with the advice and conſent of the right ho- 
nourable Alice, counteſs dowager of Derby, late wiſe of the 
ſaid Ferdinando, and mother of the ſaid ladies; and by and 
with the advice of other their honourable friends, and of 
their counſel learned, and officers, did ſubmit themſelves to 
the arbitrement, order and judgment of the right honoura- 
ble Thomas lord Buckhurſt, lord high treaſurer of England, 
and new earl of Dorſet, and of the right honourable Gilbert 
earl of Shrewſbury, the right honourable George earl of 
Cumberland, deceaſed, George lord Hunſden, deceaſed, and 
of the right honourable ſir Robert Cecil knight, principal 
ſecretary to your highneſs, and now earl of Saliſbury, be- 
ing the honourable and well affected friends, as well of the 
ſaid William earl of Derby, and other the iſſues male de- 
ſcended of that honourable houſe, as uf the ſaid ladies 
heirs general; which ſaid honourable perſons are eleQed 
to end the ſaid controverſies, having deliberately heard the 
ſaid parties, and their learned counſel and officers, and ſuch 
other their loving friends as were authorized to deal therein, 
and having adviſedly heared and conſidered of their ſeveral 
rights, titles and claims, did by the conſent and agreement 


ot all the ſaid parties and their counſel, officers and friends, 
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riances, claims, titles and “ controverſies then moved and ® P. 266. 


grown, and which then after might ariſe and grow between 
the ſaid parties or any of them touching the premiſſes, agree, 
order and determine (amongſt other things) That ſuch and 
ſo many of the laid caſtles, manors, lands, tenements and 
hereditaments, late parcel of the poſſeſſions and heredita- 
ments of the ſaid Ferdinando, late earl of Derby, in the 
towns; hamlets, villages and places hereafter mentioned, 
and in every or any of them, ſhould be aſſigned, conveyed 
and enjoyed unto and by ſuch perſon and perſons, and of, 
for and during ſuch eſtate and eſtates, and with and under 
ſuch limitations, powers, "liberties, declarations and ſavings, 
and in ſuch manner and form as. hereatter is mentioned, li- 
mited and expreſſed, With which ſaid order and agree- 
ment ſo made by the honourable perſons, as well the ſaid 
William, earl of Derby, and the counteſs Z++2abeth his wife, 
and the reſt of the iſſues male deſcended from that honour- 
able houſe of Derby, as alſo the ſaid honourable lady Alice 
counteſs dowager of Derby, and the ſaid ladies Elizabeth, 
Ame and Frances, daughters to the ſaid late earl Ferdinando 
before, and until their ſeveral marriages, their ſaid huſbands 
and they did and yet do hold themſelves well contented and 
ſatisfied. | 
May it therefore pleaſe your moſt excellent Majeſty, that 
it may be enaQed, and be it enacted by your majeſty the 
lords ſpiritual and temporal, and the commons in this pre- 
ſent parliament aſſembled, and by the authority of the 
ſame, That all and every the caſtles, manors, lands, tene- 
ments, poſſeſſions, rents, reverſions, ſervices and heredita- 
ments with all and ſingular their appurtenances, late the 
poſſeſſion and inheritance of the ſaid Ferdinando, late earl 
of Derby, in the towns, hamlets, villages and places here 
after mentioned, and in every or any of them, ſhall be from 
henceforth for ever aſſured and enjoyed unto and by the 
perſon and perſons hereafter named, of and for ſuch eſtates 
and limitations, and with and under-ſuch powers, liberties, 
proviſoes, exceptions, declarations and ſavings, and in ſuch 
manner and form, as hereafter in this preſent act is men- 
tioned, limited and declared ; and that the aQual and real 
poſſeſſion of all and ſingular the ſaid caſtles, manors, lands, 
tenements, poſſeſſions, rents, reverſions, ſervices and: here- 
ditaments-ſhal{ be by authority of this preſent act immedi- 
ately from henceforth veſted, adjudged, deemed and taken 
o be in the ſaid perſon and perſons hereafter named in poſ- 


ſeſſion, remainder and reverſion reſpeQively, of, for and 
L during 
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during ſuch eſtate and eſtates, and with and under ſuch 


powers, liberties, proviſoes, exceptions, declarations and 


* P. 267. ſavings, and“ in ſuch manner and form, as hereafter in 


this preſent act is likewiſe mentioned, declared, limited and 
expreſſed. | 

And afterwards in the ſame act of and concerning the 
manor of Hype it was enacted in theſe words: viz, 

That the ſaid Alice, counteſs dowager of Derby, during 
her life, and after her deceaſe, the faid Wiliam earl of 
Derby, during his life, and after his deceaſe James, ſon and 
heir apparent of the ſaid William earl of Derby, and the 
heirs males of his body, and in default of fuch iſfue the 
ſecond, third, fourth, fifth, ſixth and ſeventh ſons of the 
ſaid William earl of Derby, lawfully begotten, and the heir; 
male of their and every of their ſeveral bodies lawfully be- 
golten, ſucceſſively and reſpectively according to the prior- 
ity of their bis and age one after another; and in default 
of ſuch iſſue, fir Edward Stanley knight, during his natural 
life, and after his deceaſe the firſt, ſecond, third, fourth, 
fifth, ſixth and ſeventh ſons of the ſaid fir Edward Stanly 
lawfully begotten, and the heirs male of their and every of 
their ſeveral bodies lawfully begotten ſucceſſively and reſ- 
pedtively according to the priority of their birth and age 
one after another; and in detault of ſuch iſſue, Edward 
Stanley of Bickerſlaff eſquire, during his life, and after his 
deceaſe the firſt, ſecond, third, fourth, fifth, ſixth and 
ſeventh ſons of the ſaid Edward Stanley lawfully begotten, 
and the heirs male of their and of every of their ſeveral 
bodies lawfully begotten, ſucceſſively and reſpectively ac- 
cording to the priority of their birth and age one after avo- 
ther: And in default of ſuch iſſue James Stanley, brother 
of the laſt mentioned Edward, during his life, and after his 
deceaſe the firſt, ſecond, third, fourth, fifth, ſixth and ſe- 
venth ſons of the ſaid James Stanley lawtully begotten, and 
the heirs male of their and every of their ſeveral bodies law- 
fully begotten, ſucceſſively and reſpectively according to the 
priority of their birth one after another, ſhall and may have, 
hold and peaceably and quietly enjoy all and every the ma- 
nors, meſſuages, lands, tenements, rents, reverſions, ſer- 
vices, hereditaments, liberties, franchiſes and juriſdictions 
whatſoever, at any time heretofore the inheritance of the 
ſaid Ferdinando, late earl of Derby, in Hape and Hopedale, 
and elſewhere within the pariſh of Hope in the ſaid county 
of Flint, to the manor of Hope belonging or appertaining. 
And it was farthcr enadted, That the ſaid William earl of 
Derby, ſir Edvard Stanley, Edward Stanley and James Stanley 

| ſucceſſively 


288 © 


this pr 
ſaid ſo 
lington 
and th 
lady F 


* 


Term. Paſch. 31 Car. 2. In Scacc. 


ſucceſſively and reſpeQively in poſſeſſion to make leaſes of 
any of the premiſſes uſually letten, (except the caſtle of 
Haward and Greenhalgh, the manſion-houfe, parks, demeſnes 
of Latham, Knowſley, Newpark, Buſcough, Childwal, Pil- 
kington, * Hawarden, Greenha'gh, Broughton in Farnes, 
Bothome Armſbead, Witherſback, Ebenſbam alias Enſbam and 
Bidſlon, the manſion-houſe, Channen Row in Weſtminſter, 
the college-houſe in Mancheſter and the tower in Liverpool 
- within the ſeveral counties of Lancaſter, Cheſter, Flint, 
Weſtmorland, Oxon and Middleſex tor one and twenty years 
or under, or for one, two or three lives, or for any num- 
ber of years determinable upon_one, two or three lives in 
poſſeſſion, and not in reverſion, reſerving the old and accuſ- 
tomed rent; and power for them to make jointures not ex- 
ceeding a third part. 
That in the ſaid act there is a proviſo in theſe words: 
Provided always, and be it enacted and declared by the 
authority aforeſaid, That your moſt excellent majeſty, your 
heirs and ſucceſſors, and all and every other perſon and per- 
ſons, bodies politick and corporate, their heirs and fucceſ- 
ſors, executors, adminiſtrators and aſſigns, and every of 
them, other than the perſons to whom any eſtate or eſtates 
are before limited, or mentioned to be limited, by this pre- 
ſent adt, and their heirs ſhall have, hold, and enjoy all and 
every ſuch and the ſame eſtate and eſtates, leaſe and leaſes, 
rights, titles, intereſts, reverſions, rents, annuities, penſions, 
ſervices, tenures, primer ſeiſins, liveries, actions, ſtatutes, 
bonds, recognizances, debts, extents, executions, judg- 
ments, entries, conditions, covenants, warranties, uſes, poſ- 
ſeſſions, offices, commons, liberties, eaſements, profits, 
commodities, emoluments, claims and demands, as your 
highneſs, your heirs and ſucceſſors, or any of them, or 
other perſon or perſons, bodies politick and corporate, their 
heirs, ſucceſſors, executors, adiminiſtrators or aſſigns, other 
than the perſons before excepted, to whom any eſtate or 
eſtates is before limited by this act, now lawfully have or 
hereafter ſhall or may lawfully have, or claim of, into, out 
of, or for any the ſaid caſtles, manors, lands, tenements, 
rents, reverſions, ſervices and hereditaments, or of, into, 
out of, or for any of them in ſuch and the ſame manner 
and form to all intents, conſtructions and purpoſes, as if 
this preſent act had never been had nor made. And your 
laid ſuppliants, William earl of Derby, Henry earl of Hun- 
lington, and the lady Elizabeth his wife, Gray lord Chandos, 
and the lady Anne his wife, and fir John Egerton, and the 


lady Frances his wife, ſhall and will according to their moſt 
R 2 bounden 


P. 268. 
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bounden duties daily pray for your highneſs long, happy and 


proſperous reign over us. 

That Alice, counteſs of Derby, in the ad mentioned, 
was widow and reliQ of the ſaid Ferdinand, earl of Derby, 
and that the ſaid fir Edward Stanley knight, at the making 


EP, 269. of the ſaid act was a perſon, who the tenements afore. 


ſaid, next after the death of James the fon of the ſaid earl 
of Derby, without iſſue male of his body, by the ſaid let- 
ters patent ought to take-and have according to the limita- 
tion in the ſame letters patent contained. FOLEY 

That the ſaid Edward Stanley of Bickerſiaff in the ſaid 
act likewife mentioned, until the making of the ſaid act, 
was the perſon who ought to take and enjoy the ſaid tene- 
ments next after the death of the ſaid fir Edward Stanley, 
without ifſue male of his body, according to the limitation 
of the faid letters patent; and that the ſaid James Stanley, 
brother of the ſaid Edward Stanley of Bickerftaff, was the 
next perſon who ought to take and have the ſaid tenements 
next after the death of his ſaid brother Edward, without 
iſſue male of his body, by the limitation of the ſaid letinrs 
patent. 

That 1 May 1636. the ſaid Alice counteſs dowager of 
Derby died, that earl William entered, and was ſeiſed prout 
lex poſlulat. 

29 Sept. 1642. earl William died ſeiſed, and James his 
fon entered and became ſciſed prout lex poſtulat. 

The ſaid earl James had iſſue Charles, afterwards ear] of 
Derby. 

15 Of. 1651. earl James died ſeiſed, and earl Charles 
entered. 

14 February 1653, the ſaid earl Charles, and Dorotheo 
Flelena his wife, by indenture between them of the firlt 
part, fir Charles Wolſeley knight, Richard Knightley eſquire, 
Jain Twiſleton eſquire, John Hewley eſquire, Rowland 
Jenes jun. eſquire, and Joſbua Sprig of the ſecond part, 
and. 7 homas Crachley eſquire, Nicholas Brereton gent. and 
Rage. Eri fit gent. of the third part, for 1700. to the (aid 
carl, and 1898“. 10y. to the truſtees for ſelling the ſaid eſtate 
by the parliament, paid by the ſaid earl's appointment, 
grant, alien, bargain, ſell, enfeoff and confirm to the ſaid 
Charles Wolſeley, Richard Knightley, John Twiſleton, John 
Hewley, Roruland Jentes and Joſbua Sprig their heirs and 
aſſigns, the ſaid manor-of Hope, alias Queen Hope; and the 
ſaid earl Charles for him and his heirs, doth warrant the 
premiſſes to the ſaid leſſees and their heirs, againſt him and 


his heirs, and that they ſhall enjoy the ſame accordingly. 


we And 
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And the ſaid Charles earl of Derby doth conſtitute the ſaid 
Thomas Crachley, Nicholas Brereton, and Roger Griffith his 
attornies jointly and ſeverally to make livery'and ſeiſin of 
the ſaid premiſſes. 

That livery and ſeiſin was executed accordingly, and the 
tenants of the ſaid manor did attorn thereto. 


10 April 1654. That Charles earl of Derby and his * P. 270. 


-wife levied a fine of the ſaid premiſſes at the great ſeſſions 
for the county of Flint, with warranty againſt all men with 
roclamations. | 

The ſaid fine was to the uſe of the ſaid indenture men- 
tioned. 

That the grantees entered and continued in poſſeſſion 
from the time of the making the ſaid indenture. \ f 

That the defendants at the time when, c. and (till are 
tenants of the premiſſes to the ſaid grantees. 

21 December 1672. earl Charles died, leaving iſſue the 
leſſor of the plaintiff now earl of Derby, and was at the 
death of his father at the age of ſixteen years, nine months 
and four days, and no more. | 

2 February 29 Car. 2. the leſſor of the plaintiff entered, 
and made the leaſe to the plaintiff prout in the declaration. 

They find the ſtature of 34 H. 8. and conclude generally, 
If for the plaintiff, for the plaintiff, Ec. 

Levinz for the plaintiff. It is to be taken notice of, that 
this act of 4 Fac. in the record doth alter the eſtate limited 
by the letters patent; for by the act it is only limited to the 
feventh ſon ; but by the letters patent to every other ſon, 
and then the remainder over to others. 

1. *Tis not doubted but that the reverſion ſtill remains in 
the crown. 

2. The poſſeſſion of the feoffees is nothing to the pur- 
poſe, for though there be fines levied and deſcents, yet the 
ſtatute of limitations hath no operation but from the death 
of earl Charles, which is but about three or four years 
ſince. Upon this record are two queſtions, 

1. What effect the fine in 1654. and the feoffment with 
warranty have, taking the ſame abſtracti vely from the cen- 
ſideration of the ſtatute of 34 H. 8. cap. 20. 

2. What operation the ſtatute of 34 H. 8. hath in this 
Caſe ? 

1. As to the feoffment, it is no diſcontinuance, becauſe 
the reverſion remains in the king. Lit. ſe. 625. and C:. 
Lit. 335. a. hy 

2. As to the warranty in the feoffment and fine, it is of 

no 
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no effect, becauſe it is à lineal warranty, and ſo cannot 

bar without aſſets. 
As to the fine, it is no bar by the ſtatute of 32 H. 8. 
cap. 36. becauſe the laſt proviſo therein excludes all fines 
* levied of lands intailed, where the reverſion is in the king, 

or intailed by act of parliament. 

* P. 271, But it is objected, that the words at the end of the 
proviſo are, That every fuch fine ſhall be of like force as they 
were or ſhould have been, if the att had not been made; and 
ſuch ellates-tail were barrable by fine by the ſtatute of 

279. 

- Reſp. The ſtatute takes notice that there were diverſities 
of opinion in that point, 

Paſeh. 19 H. 8. 6. pl. 5. Dyer 2. ö. pl. 1. and this ſta- 
tute of 32 H. 8. cures a doubt in caſe of ordinary perſons, 
but leaves out the fines of lands, whoſe reverſion 1s in the 
crown. And the exception would not have been inſerted, 
had they not barred before. 

I f we conſider how this point flood before this ſtatute, 
we ſhall find, Br. Fines de terr. 121. That ſuch fines did 
not bind the iſſue, becauſe no diſcontinuance. Br. Aſſu- 
rances 6. accordingly ; but Dyer 32. a. pl. 1. Englefield juſ- 
tice ſaid he knew it by experience, that a fine did bar the 


iſſue in tail, though the reverſion were in the crown. But Ne 
Shelley juſtice doubted; and fo there was judge againſt judge. 0} 
8 Co. 74. 4. Such fine did not bar the ifſue ; and ſo is 6 G. Re 
55. in Chandss's caſe cbiter; and Co. Lit. 372. ö. A fine is of do! 

a bar by 32 H. 8. but not by 34 H. 8. and fo there are but 2, 
opinions in this point, and no judgment, This doubt her de 

reached the parliament, and therefore they thought that the 3. 
fine was no bar before 34 H. 8. And the concluſion is, prejuc 
That if it was no bar by 4 H. 7. it was now by 32 H. 8. 0b 
and then came the ſtatute of 34 H. 8. which made an now | 
end of the queſtion ; for by the opinion of all it is now no ſues 
bar. Ref 
Then we muſt conſider, whether this act of 4 Fac. al- ifan 
ters the uſe, and here it will be objected, away | 
1. Here is no gift of the king, but of the parliament ; which 
for 1. Alice 1s let in before count William. 2. Count Wil- Qs; 
am hath now but an eſtate for his life, and afterwards to thing 
| ſeven of his ſons ſucceſſively ; but all the other of his ſons Re, 
are excluded, and fir Edward Stanley 1s let in in their place. that th 
Reſp. This is a gitt of the king within the intent and 2. | 
meaning of the ſtatute of 34 H. 8. for theſe reaſons. ſuance 
1. There is no more eſtate given by this act of 4 Jar. eſtate; 


than by the letters patent of 2 R. 3. but all the eſtates granted 
a are 
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are within the compaſs of the heirs males of the body of 
Thomas firſt earl of Derby. 

2. The parliament did not intend to give any thing, but 
to make firm an agreement between the parties. 

* 3. The limitations to earl William for life, with the 
remainder to James in tail male is not any bounty, ot aug- 
mentation of the eſtate which was given by the letters pa- 
tent, The act hath taken away from earl William, but 
not added any thing. 

4. If earl William had had twenty ſons, this act doth 
not exclude them, but others are let in; for the ſaving ex- 
tends to them after the determination of the new particular 
eſtates, and the old eſtate- tail ſupplies the other ſons; and 
the adt did not intend to make ſeveral donors, viz. The 
king as to ſome part, and the act as to other part. 

5. The proviſo is, ſaving to the king, his heirs and ſuc- 
ceſſors, ſuch, and the ſame eſtate, c. as they now have; 
and how ſhall the tenure be ſaved, if the act muſt be the 
donor ? 

6. This is a caſe concerning the expoſition of an act of 
parliament, which ought to be as favourably conſtrued as a 


Now let us examine the objeQions. : 
Object. 1. The eſtate of counteſs Alice is a new eſtate. 
Reſp. 1. Tis poſſible ſhe hath but what ſhe had in right 


of dower. 
2. This agreement ſhall be conſtrued to be purſuant to 


her dower. 

3. But be it what it may be, ſhe is dead, and ſo is no 
prejudice. 

Object. 2. The eſtate of count William is altered; for 
now he hath only an eſtate for life, the remainder to his 
iſſues in tail male. 

Reſp. "Chat is no gift, but a deprivation of a gift. And 
if a man have three horſes in his ſtable, and a man takes 
away two of them, he cannot be ſaid to give the third, 
which he took not away. 

Object. 3. Here is a gift to count James, for he had no- 
thing before during the life of count William his father. 

Reſp. 1. This act hath not one word of giving in it, but 
that they ſhall hold and enjoy. 

2. Here the meaning was not to make a gift, but in pur- 
ſuance of an agreement between the parties to ſettle the 


eſtate; and ſo it is a diſtribution of the lands amongit the 
family, 


EF... 
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family. And this act confirms the agreement, as many ad; 
do confirm an agreement of incloſures. 

There is no ſubſtantial alteration; for tenant in tail by a 
gift from the crown is reſtrained from alienation to preju- 
dice his iſſue. | 

Ol jest. But tenant in tail, where the reverſion is in the 
crown, may prejudice his iſſue; as Co. Litt. 373. a. Strat- 


ford verſus Dover; as if he be difſeiſed, and the diſſeiſot 


levy a fine, and five years paſs. | 
Reſp. 3 Cre. 595. reports this caſe, and it is judge againſt 
judge; and 6,2. the judgment was given upon point of 
pleading, and not upon this point. Moor 467. pl. 665. re- 
portirig this caſe ſays, that the iſſue ſhall be bound. 
OBjefl. Count William hath but an eſtate for his life, for 
there is power for him to make leaſes for lives, which need- 


eth not if it had been an eſtate tail. 


Reſp. Abundans cautela non nocet, as the ſaving of the te. 
verſion to the king, which was by this act taken out of 
him. | 

Who is the donor here ? for the donee by rules of law 
ought to hold of the donor by owelty of ſervices, which 
cannot be here. | ; | 

Object. Chudleighs caſe, The parliament may be the 
donor. | 

Refp. It may be ſo in caſe of a fee-fimple, but not in 
caſe of an eſtate-tail. | 

The parliament is no corporation, at leaſt not fixt, and 
therefore cannot be donor. | 

'The earl of Derby could not be donor, becauſe he can- 
not reſerve an eſtate for life to himſelf, and not part with 
the reverſion; and ſo I pray judgment for the plaintiff. 

Holt for defendant. The only queſtion is, Whether the 

fine of 1659. bar the eſtate- tail? or whether the ſtatute of 
34 H. 8. reſtrains the ſame? pe! 
The meaning of the ſtatute of 34 H. 8. appears by the 
recital in the preamble, viz. Whereas th+ king and his pro- 
genitors had granted lands to ſeveral perſons in tail, to the in- 
tent that the recompence for their ſervice ſhould not only be « 
benefit to their own perſons, but a continuing profit to the heirs 
of their bodies, whereby they ſhou'd have in ſpecial memory the 
profit they receive by their ſervice, and be thereby encouraged 
to the like ſervice to their F anc 

By which it appears that the lands in queſtion ſince 4 
Fac. are now in the ſame, but this fine bars the eſtate-tail. 

1. This eſtate is created by 4 Fac. and is a new eſtate, 
and not ſuch an eſtate as is within 34 H. 8. for that extends 

| ä * 
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to lands ſettled, and to be ſettled by the gift of the crown. 
And if ſuch a donee of the gift of the crown had before 
that ſtatute levied a fine, it had barred the iſſue. This 


* js not an eſtate derived out of the crown, nor grounded * P. 2 74» 


ſuch conſiderations as are mentioned in the ſtatute. 

2. Tis pot merely a reverſion in the crown which makes 
the eſtate-tail not to be barred; for if a man purchaſeth an 
eſtate-tail from the crown, it is not within this ſtatute z but 
2 fine will bar the iſſues notwithſtanding this ſtatute. 

3- Tis out of the words of the ſtatute in the manner of 
the creation of the eſtate; for it is not created by the king, 
but by the parliament. This act hath always received ſtrict 
conſtruction, and therefore an eſtate made by the king, when 
he was not king, is out of this ſtatute, Co. Lit. 372. And 
an act of parliament is an extraordinary way to ſettle an 
eſtate. 

4. From the conſideration of this ad of 4 Fac. wherein 
there is a proviſo, That tenant for life ſball have power 10 
make leaſes or jointures ; but no proviſion for tenant in tail 
ſo to do; which ſhews that the parliament intended, that 
tenant in tail could do it, as it is limited by this act, which 
could not be done by 34 H. 8. 

Object. This new eſtate in James is the ſame eſtate as by 
the letters patent. 

Reſp. It cannot be the ſame, for it would defeat the 
whole act. 


The act hath made theſe alterations. 

1. The eſtate for life to Alice, which cannot be dower 
becauſe not mentioned, and hath a contmuance only during 
the eſtate-tail. 

2. Count William hath an eſtate for life only, whereas he 
had before an eſtate-tail. 

3. All the iſſues of count William would have had an 
eſtate by deſcent, by the letters patent, but now they take 
by purchaſe. In a Formedon they cannot declare upon the 
letters patent, but upon this act. 


Object. There ought to be donor and donee in every eſ- 
tate tail. 4 

Reſp. An ad of parliament may create an eſtate without 
a donor. ; 

Object. The ſaving is to all perſons preter the perſon ex- 
cept, Cc. 

Reſp. The eighth ſon, Ec. may be ſaved within this pro- 
viſo; but the ſeven ſons are in of another eſtate. 

Object. 
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* P. 275. * Objef. ConſtruQion of an act of parliament ought to 


Felony. 


* P. 276, price of them, to which “ ſhe anſwered 7s. whereupon the 


be according to equity. 4 

Reſp. This act of 34 H. 8. ought not to be favourably 
conſtrued, becauſe contrary to equity and reaſon of the 
common law, and reſtrains alienation. Keikway 96. a. pl. 6. 
Lit. fe. 360. So the ſtatute of Weſim 2. cap. 1. is to be 
taken ſtrictly for the ſame reaſon, Co. 2 Inſt. 335. and 
therefore it is ſaid, that a fine ipſo jure fit nullus, yet it is 
a diſcontinuance. And ſo he prayed judgment for the de- 
fendant. Poſt. 


William Scot verſus Knapton. Debt. Error. 


N debt upon the ſtatutes of 1 Elz. cap. 3. and 23 Eliz. 
cap. 1. for abſenting from church tor eleven months. 
Upon Nil debet pleaded, judgment was given in B. R. And 
now the defendant there brought a writ of error. And it 
was objected by the counſel for the defendant in the writ of 
error, that ſuch a writ of error did not lie within the ſta- 
tute of 27 Elz. cap. 8. becauſe it is an action tam quam; 
and the words of the ſtatute are (other than where the queen 
ſhall be party and here the king is party. But reſolved, 
the writ doth well lie, becauſe the king is not properly par- 
ty, though he is to have part of the penalty. 


26 Febr. 1678. 


London. ſſ. Jur', &c. quod Abrahamus Chiſſers nuper 


de London?” labor* quinto die Februarii Anno, &c. triceſimo 
primo vi & armis, &c. apud London” videlicet in Parochia 
Sandi Sepulchri in Ward* de Faringdon extra Londor' 
ptæd' duo Collar” ornament” panicilium viril' cum temolꝰ 
ornat', Anglice vocat* Mens laced Crevats, valor ſeptem 
ſolidor* de bonis & catallis cujuſdam Anne Charteris Spin- 
ſter adtunc & ibidem invent* ad:unc & ibidem felonice fu- 
rat' fuit cepit & aſportavit contra pacem dicti Domini Re- 
gis nunc Coron' & Dignitat' ſuas, &c. 


Upon a ſpecial verdict the jury find, That on the day, and 


at the place in the indictment mentioned, Abraham Chiſſer 
came to the ſhop of Anne Charteris ſpinſter in the ſaid in- 
dictment likewiſe named, and aſked for to ſee two crevats in 
the indictment mentioned, which ſhe ſhewed to him, and 
delivered them into his hands, and thereupon he aſked the 


ſaid 
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faid Abraham Chi ſſers offered her 3s. and immediately run 
out of the ſaid ſhop, and took away the ſaid goods openly 
in her ſight ; But whether this be felony, or not, is the 
queſtion. And if it ſhall be adjudged felony, we find him 
guilty ; and that the goods were of the value of 7s. and 
that he had no goods or chattels, Cc. But if it be not ad- 
judged felony, we find him not guilty, nor that he fled for 
the ſame. | 

And I am of opinion, that this act of Chiſſer is felony ; 
For that, 1. He ſhall be ſaid to have taken theſe goods fel- 
ln animo ; for the act ſubſequent, viz. His running away 
with them, explains his intent precedent; as the ſuing a 
Replevin to get the horſe of another man's, to which he 
hath no title, is felony, becauſe in fraudem Legis, Co. 3 
ft. 108. So if an officer cometh to a man, and telleth 
him that he is outlawed, when the officer knoweth the con- 
trary to be true, and by colour thereof, takes his goods, it 


is felony. Dalton's office of ſheriffs, cap. 121. fol. 489. 1 Sid. 284. 
And the caſe of one Far, in which I myſelf was a counſel, Kc 43. 


was thus ; Far knowing one Mrs. Steneer /iving in St. Mar- 
tin's Lane in Middleſex to have conſiderable quantity of goods 
in her houſe, procured an affidavit to be filed in e Common 
Pleas, of the due delivery of a declaration, in an attion of 
EjeQione firme, in which he was leſſor, though he had no 
title, and thereupon got judgment, and took out an Habere 
ſacias poſſeſſionem for the houſe, directed to the ſberiff of 
Middleſex, and procured him to make a warrant to a bailiff 10 
execute the writ, who with Far came to the houſe, turned Mrs. 
Steneer out of poſſeſſion thereof, and ſeiſed upon the goods of a 
great value, and converted them to his own uſe, and upon com- 
plaint made by Mrs. Steneer to fir Robert Hide, then lord 
chief juſtice of B. R. Far was apprelended by his warrant, 
and indifted at Juſtice-Hall in the Old Baily, and found guilty, 
and hanged ; for that he uſed the colour of an aflion of eject- 
ment, and the proceſs thereupon to execute his felonious intent, 
in fraudem Legis. 

2. Although theſe goods were delivered to Chiſſer by the 
owner, yet they were not out of her poſſeſſion by ſuch de- 
livery, till the property ſhould be altered by the perfection 
of the contract, which was but inchoated and never per- 
fected between the parties; and when Chifſer run away 
with the goods, it was as if he had taken them up, lying 
in the ſhop, and run away with them. Vide Hill. 21 H. 
7. 14. pl. 21. Bradlon ſays, Furtum eſt traflatio rei alienæ 


frandulenta, ® animo furandi, invito illo cujus res illa fuerit. # p. 277. 


Stanford's Pleas of the Crown 25. a. 


Samuel 


Tithes. 
2 Danv. Ab. 
$96. p. 8. 
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Samuel Dodd, Clerk, verſus Ralph Ingleton. 


TE E plaintiff being vicar of Chigwel in Eſſex, exhi. 

bited his Engliſh bill in the exchequer chamber againſt 
the defendant for ſmall tithes, and amongſt the reſt for 
tithe milk; and upon the hearing a queſtion aroſe, Whe. 
ther the defendant ſhall pay the tenth part of the milk of 
his cows every meal, or only every tenth meal? And it was 
decreed that he ſhould pay every tenth meal intire to the 
plaintiff; for otherwiſe the plaintiff muſt be forced to keep 
a ſervant for that ſervice of collecting the milk only, and 
perhaps the tithe would not amount to a pint a day. The 
next queſtion was, Whether de jure (there being no cuſtom 
one way or other) the pariſhioner ought to ſend the tithe 
milk to the vicar to his houſe, or that the vicar ought to 
fetch it from the pariſhioner? And now 22 May 1679. 
The vicar brought a civilian, one doQtor Raynes, to argue, 
whoſe argument was as follows. By the Jus commune Ec- 
cleſiaſticum which is the canon law, all tithe ought to be 
brought home to the parſon ; and the law is grounded upon 
the ſcripture. Malac. 3. 10. Bring ye all the tithes into the 
flore-hauſe ; and St. Ferome gives the rule ſo; and Linwad 
J. 3. Tit. 16. De Decimis Cap. Qyia quidam, verbs Colligen- 
dis, pag. 168. Colonus de jure tenctur non ſalum Decimas hu- 
Juſmadi colligere & coacervare, ſed etiam in horreum Sacerditis 
afferre. And this is certain for predial tithes. And fo ſays 
Speculator, it is for wines. And although there be no ex- 


| preſs mention of milk, and that milk is here in England 


reckoned amongſt minute tithes ; yet in other countries it is 
a predial tithe, 

2. All tithes ought to be paid ſo ſoon as they may be fit 
for the parſon to receive them; ſo calves at ſuch an age, 
and other things, as the matter will bear. Now *twill be 
very inconvenient if the milk which de jure is tithable 
every meal, ſhall be ſent for by the par ſon twice a day, and 
every time may not be a pint. 

3. In the manner of tithing, that which magis expedit 
Eccleſiæ, is to be obſerved, then it is more decent for the 
pariſhioner to bring, than the parſon to fetch his tithes. 
Where the law is ſilent, the cuſtom of the places adjacent 


. 278. prevails. Now here, all the neighbour vicars have their 


milk brought home to them, 


Upon 


Felts 
verdi 
1 


was 
ing t 
made 
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Upon heating this argument the court thought fit for the Tender of 


plaintiff, if he ſaw cauſe, to inſert all his pariſhioners, or tithe cineſe 


gs many of them as he pleaſed into his bill; and upon their of the parichi- 
anſwers the court would deliver their opinion, becauſe of ener is good, 
aſcertaining the way of paying tithe milk quite through the — BI. 
pariſh, to prevent multiplication of ſuits ; but if the plain- Palmer 341. 
tiff ſhall not think fit ſo to do, the court adjourned this —— voy. 
cauſe till Michaelmas-Term to give their opinions; and af- — 
terwards, Viz. 10 November 1679. we all agreed that the that the pa- 
tithe milk ought to be carried by the pariſhioners. My — 
opinion was, That it ſhould be delivered at the vicarage- quart of milk 
houſe, becauſe where there is no cuſtom the common law at = parioa- 
prevails; but my lord chief baron and the other two barons — — 
agreed, that it ſhould be delivered in the church- porch, place is a 
becauſe the neighbouring pariſhes did ſo; but that appeared f.. _— 
not in the- pleadings, but ſo it was decreed. tion, - Pop- 
; | ham chief juſ- 
tice, 3 Cro. 609. Auſtin verſus Lucas, 


John Liſle verſus John Grey Eſquire, Thomas 
Ogle and Robert Manners. Ejedment. Nor- 
thumberland. 


Trin. 22 Car. 2. Rot. 141. B. R. In a Writ of 
Error in the Exchequer Chamber. 


47 plaintiff declares of the demiſe of William Liſle te. 
of four meſſuages, two hundred acres of land, two 8 
hundred acres of meadow, two hundred acres of paſture, — — 8 
and three hundred acres of moor in Afon in the pariſh of 2 Show. 6. 
Felten. Upon not guilty pleaded, the jury gave a ſpecial nog * 
verdict, : 

That before the treſpaſs and ejectment, one Join Liſle 
was ſeiſed in fee of the tenements in queſtion; and fo be- 
ing thereof ſeiſed 15 Auguſt 15 Car. 1. an indenture was 
made between the ſaid John Liſle of the one part, John 
Rebſon and Thomas Lorain of the other part, and inrolled 
duly within ſix months in the court of chancery, according 
to the form of the ſtatute. The tenor whereof followeth 
in theſe words, viz. | 

This indenture made the fifteenth day of Auguſt in the * p. 279. 
fifteenth year of the reign of our ſovereign lord Charles, 
by .the grace of God, king of England, Scotland, France 
and Ireland, defender of the faith, &c. between Jom Liſle 
of Odd Felton alias Little Felton in the county of Northum- 

f berland, 


- 


Term. Paſch. 31 Car. 2. In Scacc. 


berland, gent. of the one part, and John Rubſon clerk, one 
of the * of the cathedral church of Durhan, 


and Thomas Lorain of Kirkharle in the county of Northum. 5 
berland gent. of the other part, Witneſſeth, that the ſaid his 
John Liſle for the ſettling and eſtabliſhing of all the meſſyz. 5 
ges, farms, lands, tenements, and all other the heredita- of 
ments hereafter*mentioned to be, remain and continue in the * 
blood of the ſaid Jan Lifle in ſuch manner and ſort 23 2 
hereafter is herein and hereby limited and expreſſed, ſo long * 
as it ſhall pleaſe Almighty God to continue the ſame ; and 1 
for and in conſideration of the natural love and affeQion 84 
which he beareth unto thoſe, unto whom the eſtates here. x i 
after are limited; and for the advancement of Edward — 
Liſte his ſon, and others of the blood hereafter-mentioned, 5 
He the faid Jen Liſle doth hereby, for him and his heirs, be | 
covenant, grant and agree to and with the ſaid 7% Rolſen me 
and Thomas Lorain and their heirs, that he the ſaid 7h 11 
Liſie and his heirs ſhall and will from henceforth ſtand and of t 
continue ſeiſed of and in all that whole meſſuage and tene- heir 
ments, called Felton alias Little Felton, within the pariſh of boy 
Felton in the ſaid county of Northumberland, late parcel of he 
the poſſeſſions of the monaſtery of Brentburn in the faid be þ 
county of Northumberland, together with all and ſingular the = 
; appurtenances and premiſſes to the ſame belonging, or being ſeni 
accounted, accepted, reputed or taken to be part, parcel or hoof 
member thereof, or therewith, or heretofore uſed, occu- Nor 
pied, poſſeſſed or enjoyed as part, parcel or member there- le, 
of; and all that the manor and lordſhip of Acton alias Ackton "Ps 
in the ſaid county of Northumberland, commonly called and th 
known by the name of the North and South parts of the _ 
town of Adlon aforeſaid, together with all and ſingular tots, Py 
crofts, woods, underwoods, mines, quarries, lands, mea- fai 
dows, feedings, commons and common of paſture ; and all ar- 
and ſingular the appurtenances whatſoever to the ſaid manor — 
or lordſhip of Aon alias Ackton belonging or appertaining, of th 
or therewith uſed, occupied or enjoyed as part, parcel ot potte 
member thereof, together with two cloſes called or known Lf, 
by the names of the Middle- Mood cloſes; and alſo one n 
meſſuage late in the tenure or occupation of one Robert Car, aid 
* P. 280, or his aſſigns, O with their and every of their appurtenances 0 
to the ſame belonging or in any wiſe appertaining, or there- — 
with uſed, occupied or enjoyed as part, parcel or member heirs 
thereof, with all other the ſaid Jon Liſle his lands, tene- *r 
ments ard hereditaments whatſoever, with the appurtenan- 8 
ces in the county of Northumberland aforeſaid, and to and ſenio! 
for the uſes, intents and purpoſes hereafter limited, __ - 
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and for no other uſe, intent or purpoſe whatſoever, that in 
to ſay, To and for the uſe and behoof of the ſaid Jae 
Liſle, for and during the term of his natural life, without 
impeachment of and for any manner of waſte, and after 
his deceaſe, to and for the uſe and behoof of the ſaid Ed- 
ward Liſle, for and during the term of his natural life, and 
#fier his deceaſe, to ard for the uſe and behoof of the firſt 
ſon of the ſaid Edward Liſſe lawfully to be begotten, and 
to the uſe and behoot of the heirs males of the body of 
The firſt ſon lawfully to he begotten ; and for default of ſuch 
iſſue, to the uſe and behoof of the ſecond ſon of the ſaid 
Edward Lijle la w ſully to be begotten, and the heirs males 
of the body of the ſaid ſecond fon lawfully to be begotten ; 
and for default of ſuch iſſue, to the uſe and behoof of the 
third ſon of the body of the ſaid Edward Liſle lawfully to 
be begotten, and the heirs males of the body of the ſaid 
third ſon lawfully to be begotten ; and for default of ſuch 
iſſue, to the uſe and behoof of the fourth ſon of the body 
of the ſaid Edward Lifle lawfully to be begotten, and the 
heirs males of the body of the ſaid fourth ſon lawfully to be 
begotten ; and ſo ſeverally and reſpectively to every of the 
heirs male of the body of the ſaid Edward Lifle lawfully to 
be begotten, and the heirs males of the body of ſuch heirs 
males lawfully to be begotten, according to their ages and 
ſeniorities 3 and for default of ſuch iſſue, to the uſe and be- 
hoof of William Lifle of Warkeworth in the ſaid county of 
Northumberland gent. for and during the term of his natural 
life, and after his deceaſe, to the uſe and behoof of the firſt 
ſon of the body of the ſaid William Lifte Jawtully to be be- 
gotten, and the heirs male of the body of the ſaid firſt ſon 
lawfully to be begotten ; and for default of ſuch iſſue, to 
the uſe and behoof of the ſecond ſon of the body of the 
ſaid William Liſle lawfully to be begotten, and the heirs 
male of the body of the faid ſecond fon lawfully to be be- 
gotten; and for default of ſuch iſſue, to the uſe and behoof 
of the third ſon of the ſaid William Liſle lawfully-to be be- 
gotten, and the heirs male of the body of the ſaid third fon 
lawfully to be begotten; and for default of ſuch iſſue, to 
the uſe and behoof of the fourth ſon of the body of the 


ſaid William Liſle lawfully to be begotten, ® and the heirs * P. 281. 


male of the body of the ſaid fourth ſon lawfully to be be- 
gotten ; and ſo ſeverally and reſpectively to every of the 
heirs male of the body of the faid William Liſle lawfully to 
be begotten, and the heirs males of the bodies of ſuch heirs 
males la w ſully to be begotten, according to their ages and 


ſeniorities; and for default of ſuch iſſue, to the uſe and 
behoof 


* P. 282. 
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behoof of the right heirs of the ſaid Edward Liſle for ever. 
Provided always, and it is hereby declared by and between 
all the parties to theſe preſents; And the ſaid Jom Lift 
party to theſe. preſents, for him and his heirs, doth covenant, 
grant and agree to and with the ſaid Jen Robſon and Thi 
mas Lorain and their heirs ; That if it ſhall happen the ſaid 
Edward Liſle, fon of the ſaid John Liſle, party to theſe 
Preſents, do die without. iſſue male of his body lawfully be. 
gotten, that then the ſaid John Liſle, party to theſe preſents, 
and his heirs ſhall and will ſtand ſeiſed of all and ſingulat 
the manor, lands, tenements and hereditaments aforeſaid, 
with their and every of their appurtenances, to the uſe, 
intent and purpoſe, that they ſhall and will raiſe and levy 
out of the rents, iſſues and profits thereof, the ſeveral ſums 
of 1001. a- piece for each and every of the daughters of the 
ſaid Edward Liſle, to be paid after the ſame be ſo levied, to 
the eldeſt firſt, and ſo in order, according to their ſeveral 
ages and ſeniorities. Provided always, that if the faid Jai 
Liſle, party to theſe preſents, ſhall and do at any time here- 
after during his lite-time, declare unto the, ſaid Jon Robſm 
and Thomas Lorain, or either of them, that he is intended 
to alter and revoke any uſe, truſt, clauſe or limitation in or 
to theſe preſents, by his writing indented by him ſealed and 
delivered in the preſence of two or more ſufficient witneſſes, 
that then ſuch addition, alteration or revocation by him ſo 
made, ſhall ſtand and be good and effectual in law to all in- 
tents and purpoſes; any thing herein contained to the con- 
trary in any wiſe notwithſtanding. 

By virtue whereof, and of the ſtatute for transferring 
uſes. into poſſeſſion, the ſaid Jen Liſle became ſeiſed of the 
tenements aforeſaid in his demeſne as of freehold, for term 
of his life, remainder as is before limited, and ſo being 
ſeiſed had iſſue Edward Liſle his eldeſt ſon. 

That the ſaid John Liſle 1 March 17 Car. 1. died ſo 
ſeiſed ; after whoſe death the ſaid Edward entered and be- 
came thereof ſeiſed in his demeſne as of -freehold, for his 
life, the remainder as aforeſaid, and ſo being thereof ſeiſed, 
the ſaid Edward had iſſue only a daughter ſtill alive. 

That the ſaid Edward Lifle 30 September 1694. made 
this indenture following in theſe words: 

- 'This indenture made the 3oth day of September 1694. 
between Edward Liſle of Adden in the county of Northun- 
berland gent. of the one part, and Thomas Forſter of Ether- 
ſion in the ſaid county of Northumberland, John Forſter, ſe- 
cond ſon of fir Mathew Forſter of Etherſton aforeſaid in the 


aforeſaid county, gent. of the other part, witneſſeth, = 
the 


cords 
his he 
agree | 
ſter, a 
heirs, 

hereof, 
Ferſter 
cancel] 
farm, 
their he 
Edwar 
ſajd 77 
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the ſaid Edward Liſle for divers eſpecial and good cauſes and 


conſiderations him thereunto moving, Hath 2 granted, 


bargained, ſold, aliened, infeoffed and confirmed, and by 
theſe preſcnts doth freely and fully give, grant, bargain, ſell, 
alien, infeoff and confirm unto the ſaid Thomas Forſter and 
Jon Forſter, their heirs and aſſigns, all that meſſuage, te- 
nement or farm called and known by the name of O/d Fel- 
tm, ſituate, lying and being in Little Felton in the pariſh of 
New Pelton in the ſaid county of Northumberland, within 
the tenure or occupation of the ſaid Edward Lifte or his 
aſſigns, And all that the town, townſhip or manor of Ac- 
ton alias Ackton with the appurtenances, containing as well 
all that part of the ſaid manor called the South Part of the 
town, townſhip or manor of Aon, as that part which is 
called by the North Part of the town, townſhip or manor 
of Ackton in the ſaid county of Northumberland, and all and 
ſingular houſes, edifices, buildings, barns, ſtables, byers, 
backſides, outhouſes, gardens, orchards, meadows, feed- 
ings, paſtures, leaſows, commons and common of paſture, 
woods, under woods, mines, quarries, eaſements, profits, 
commodities and emoluments whatſoever to the ſaid meſ- 
ſuage, tenement or farm, and to the ſaid town, townſhip 
or manor, or either of them belonging or appertaining, or 
with the ſame or any part thereof, now or at any time 
heretofore held, uſed, occupied and enjoyed as part, par- 
cel or member of the ſaid meſſuage, tenement or farm, or 
of the ſaid town, townſhip or manor, or either of them, 
or of any part of them, or either of them, together with 
all and ſingular the writings, charters, evidences, eſcripts, 
eſcrowls, deeds, tranſcripts of fines, exemplifications of 
records and muniments whatſoever, of or concerning the 
aforeſaid premiſſes, or part thereof amongſt other things,) 
all which ſaid writings, charters, evidences, eſcripts, eſ- 
crowls, deeds, tranſcripts of fines, exemplifications of re- 
cords and muniments, the ſaid Edward Liſle doth for him, 
his heirs, executors and adminiſtrators, covenant, grant and 


agree to and with the ſaid Thomas Forſter and * Jain For- P. 283. 


ſtr, and their heirs, that he the ſaid Edward Liſle, and his 
beirs, ſhall and will, at and upon the enſealing and delivery 
hereof, deliver, or cauſe to be delivered to the ſaid Thomas 
Forfler and Fon Forſter, and their heirs, undefaced and un- 
cancelled, to have and hold the ſaid meſſuage, tenement or 
farm, Sc. unto the ſaid Thomas Forſter and Ton Forſter, 
their heirs and aſſigns for ever. And farther, He the ſaid 
Edward Lifle and his heirs, the ſaid meſſuage, Cc. to the 


ſaid Thomas Forfter and John Forſter their heirs and aligns, 
8 azainſt 


$ P. 284. 
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againſt all perſons whatſoever will for ever warrant and de- 
fend by theſe preſents. | 

That the ſaid laſt mentioned indenture was executed hy 
livery and ſeiſin. | 


That in Hillary Term 1649. A common recovery was 


ſuffered of the premiſſes, wherein Ralph Foſter gent. was 
demandant, the ſaid Thomas Forſter and John Forſter tenants, 
and the ſaid Edward Liſle vouchee, and vouched the com- 
mon vouchee. f 

That the ſaid Edward Liſſe died 1 May 1674. without 
any iſſue but his ſaid daughter. 

That by and at the death of the ſaid Edward Liſle, ſon 
of the ſaid Fohn Liſle, all the eſtates and remainders in the 
indenture aforeſaid, bearing date 15 Auguſt 15 Car. 1. li 
mited, and which preceded the limitation to William Liſle, 
named in the ſaid indentuie and now leſſor of the plaintiff, 
did end and determine. 

That the ſaid William Liſſe was coufin of the whole blood 
of the ſaid Fohn Liſle. 

That the ſaid Milliam Liſle after the death of the aid 
Edward Liſſe, 20 January 28 Car. 2. did enter upon the 
poſſeſſion of the ſaid Jon Grey, Thomas Ogle and Robert 
Manners, and became ſeiſed prout lex piſtulat, and made the 
leaſe to the plaintiff, who entered, and was poſſeſſed until 
the defendants ejeQted him: And if for the plaintiff, tor 
the plaintiff, c. | 

judgment was given in B. R. for the plaintiff; and now 
the defendant brings a writ of error. 

Pallexfen for the plaintiff in the writ of error. 

The queſtions are two, t. Whether by the conveyance 
of 15 Auguſt 15 Car. 1. Edward Lifle have an eſtate- tail 

2. If he hath not, then whether the plaintiff hath any 
title conſidering the proviſo ? 

* As to the firſt, The caſe is no more but this. 

Landl are limited to the uſe of Fdward Liſle for his life, 
the remainder to his firſt, ſecond, third and fourth ſons ſuc- 
ceſſively, and the heirs male of their reſp: tive bodies; and | 
ſeverally and reſpectively to ny of the heirt male of the bady 
of the faid Edward, and the heirs male of the body of fuck 
heirs male, according to their ages and ſeniorities, the remain- 
fer to William Liſte, c. Edward ſuffers a recovery, and 
dies without iſſue male. | 

And I conceive that Edward had an eſtate-tail, and ſo the 
recovery well ſuſfered to the uſe of the Forſters and their 
heirs. 


It is agreed on all hands, that where an eſtate is limited 


10 
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to a man for life, and afterwards to the heirs of his body, 
the heirs are in by diſcent and not by purchaſe, Co. upon Lit. 
22. 6. 1 Co. 104. a. 11 Co. 79. . Lewis Bowle's caſe, 
which is in eſſect the ſame with this in queſtion. 
Object. Here it is to the heirs male of the body of EA. 
ward, and the heirs male of the body of ſuch heir male. 
Reſp. T he addition of thoſe words make no alteration, 
but are only words of abundahce, and are comprehended 
within the firſt words, and are of the ſame natugez and fo 
is Shellie's caſe. , | 
'Tis not like to Archers caſe, for there the limitation is 
to the heir in the ſingular number. 
Objef. The words are relative, and ſo ſeverally and 
reſpeQtively to every of the heirs male of the body of 
Edward. 
Reſp. We are upon the conſtruction of a deed, and not 
of a will, and therefore rules in limitation of eſtates ought 
to be here obſerved. 
The word (heirs) is a term of art in the law, and hath 
an eſtabliſned ſenſe ; and Littleton ſays, it is the ſole word 
which paſſeth an inheritance. 
There are certain words which in the law ate appro- 
priate to ſome particular purpoſe, Coke up Littleton 9. a. 
And this word (/feirs) is ſo appropriate to an eſtate of in- 
heritance, 1 Co. 103. b. Shellie's caſe. From which we 
may infer, that we cannot alter the legal ſignification of the 
word (heirs) and conſtrue it to ſignify ſons or iſſue. 
Object. This is a conveyance by way of uſe, which may 3. 4.5. When 
be conſtrued with equal favour as a will, uſes s 
Reſp. Uſes are now reduced to the rules of the common — 2. 
law. 1 Co. 87. 5. Corbet's caſe. Winch. 60. 1 Rol. Abr. heritances de- 
837. R. pl. 1. and 2. Tit. Eftate. A feoffment tothe uſe — Frey | 
of A. and his iſſues male of his body, makes not an eſtate- girects the de- 
tal, for want of the word heirs. ſcent of them, 
* And there is no caſe to be found in law, where the *Þ 45 
word (heirs) is taken for iſſue or ſon; And in this caſe DN 
ſhould heir be taken for iſſue or ſon, here would be a very 
great alteration in point of limitation, for the fifth ſon mu 
take by name of ſon. | | 
1. The word (fo) alters not the caſe; and if the inter- 
pretation of a deed ſhould be as of a will, many ſuits would 
2 by reaſon of the incertainty of the law in ſuch 
es. 
2. The operation of the proviſo is out of doors, becauſe 
it is found in the verdiQ, that all the eſlates precedent to the 
ellate of William Liſle are determined. 
8 2 Levin 
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Levinx for the defendant in the writ of error. Edward 

hath but an eſtate for life, becauſe, 1.*Tis a conveyance 

by way of uſe which was originally but a truſt, and an 

1 thing, and therefore ought to be favourably con- 
d. 


2. The intent of the father was plainly contrary; for 
why ſhould he limit no farther than to his fourth ſon? and 
it was not intended that Edward ſhould have any other 
eſtate but for life in poſſeſſion, becauſe power is provided 
for him to raiſe portions for his daughters, which need not 
have been if he have an eſlate-tail, for he could do it by a 
common recovery. : 

3. Tis not a limitation to the heirs male only, but to 
every of them, according to their ſeniority. 

4. *Tis to the heirs male of thoſe heirs male. And fo 
prays judgment for the defendant. Adjournatur. Poſt. 
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Elta te. 

2 Jon 237. 

Pollexf. 491. 

Skin. 9g 
Show. 104. 
oſtea 319, 

338. 


Murrey verſus Eyton. Antea 260. 


1 for the plaintiff. The eſtates limited 
* by the act of 4 Fac. are the ſame eſtates in ſubſtance 
with what were limited by the letters patent, and vary only 
in circumftances, and therefore Ferdinando was ſeiſed in tail 


under the patent, and Alice intiiled to dower under him. 


The firſt alteration objected is the limitation to Alice for 
her life. 

Reſp. That may conſiſt with the eſtate in the patent, for 
it is but for her life, and it is but a third part, which is 
equivalent to the dower ſhe ſhould have by the eſtate in the 
patent. 

The ſecond alteration is, that count William hath an eſ- 
tate-tail by the patent, but now by the a& he hath but an 
eilate for life, with remainders to his ſons in tail. 

Reſp. By the firſt eſtate he had na other advantage * 

e 
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he hath by the eſtate for life, and therefore there is no ſub- 
ſtantial alteration. a ; 

The third alteration is, that here are by the act limita- 
tions to other perſons, viz. Edward Stanley, c. 

Reſp. Thoſe other perſons were to have ſucceeded by 
the patent. | 

Obiecl. The proviſo to make leaſes and jointures. 

_ Reſp. As to the power to make Jeaſes, tenant in tail 
could have made ſuch leaſes before. And as to the power 
to make jointures, it is to be only of the third part of what 
he ſhall be in poſſeſſion, and ſo is no more than dower, 

Objef. Coke on Litt. 372. b. A recovery ſuffered by te- 
nant in tail, where the reverſion was in the crown, barred 
the eſtate-tail before the ſtatute of 34 H. 8. cap. 20. and ſo 
it was agreed in 33 H. B. as it is Br. tit. Tail 41. 40 A,. 

6. 
Fr The lord Brock, who was made chief juſtice 2 
Mar. and was either a judge, or very near it, and at the 
height of his practice in 38 H. 8. about which time the 


caſe is cited ® by the lord Coke, is of another opinion. Br. P. 287. 
' Aſfurances 6. Fines levie de terres 121. and he lived nearer 


the making the ſtatutes of 32 H. 8. and 34 H. 8. Sois 1 
Anderſ. 46. pl. 118. And by the penning of the ſtatute of 
34 H. 8. it appears that no notice is taken therein of any 
fine, but only of a recovery, which ſhews that a fine ex- 
tends not to an eſtate-tail where the reverſion is in the 


king. 


Serjeant Weſton for the defendant. The eſtate is totally 
altered by the act of parliament, for now the eſtate created 
by that a& is drawn out of the eſtate-tail which was created 
by the letters patent, and not out of the reverſion jn the 
crown, and count William had a reverſion in him expectant 
upon this new eſtate. And an eſtate-tail is capable to have 
another eſtate drawn out of it, either by wrong or by right, 
which may out-laſt the old eſtate. Tenant in tail bargains 
and ſells; it is a good eſtate to laſt till the iſſue enters. And 
whatſoever thing may be done where the reverfion is in a 
common perſon, the ſame thing may be done by act of par- 
liament in caſe of a king. 

Object. If here be a new eſtate, who is the donor? Not 
the act of parliament, becauſe a parliament is no corpora- 
tion, and ſo cannot be ſaid to be donor. 

Reſp. An act of parliament may be donor by way of giv- 

ing a penal judgment, as in caſe of forfeitures. 2, By way 

of execution of an agreement, and either the act is — 
an 


P. 288. 
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and tenant in tail is donor proportionably, as in the ſtatute 
of uſes ; and here William is the donor. 

Object. The old and new eſtate came both into one per. 
ſon, viz. count Charles, and ſo he could not alien the one 
without-the other. | 

Reſp. It is all one as if the eſtates had been. in divers 
perſons, and Charles here had power over the new eſtate. 
tail by fine, feoffment, c. but not over the old eſtate. tail. 

Objef. This is Petitio Principii, for whether he hath any 
power over either of the eſtates is the queſtion. 

Reſp. The eſtate granted by Charles ſhall ariſe out of the 
eſtate which is moſt mediate to the gift, viz. the eſtate. 
tail, and not out of the reverſion in the crown which is the 
old reverſion, | 

The ſtatute of 34 H. 8. being diſcharged by the act of 
4 Fac. the lands became alienable at all times afterwards, as 
Dumport's caſe, where a condition which reſtrains aliena- 
ation is once diſpenſed with, is for-ever after deſtroyed. 

* 14 Car. 2. Gardiner's caſe, upon a ſpecial verdict, king 
H. 8. gives to Michael Stanhope and his wife, and the heirs 
of their bodies, certain lands, Michael dies, the lands de- 
ſcend to Thomas Stanhope, his ſon and heir, who petitions 
the queen to grant the reverſion to ſome perſons in fee, to 
the intent the ſaid Thomas Stanhope may make a leaſe for gy 
years by way ot mortgage, and enters into a recognizance 
to the queen, conditioned that nothing ſhall be done whillt 
the reverſion is out of the crown, prejudicial to the queen; 
the queen conveys the reverſion to the lord Burleigh and fir 
Walter Mildmay in fee. Thomas Stanhope makes the leaſe, 
then ſuffers a common recovery; the ſaid lord Burleigh and 
Walter Mildmay reconvey to the queen. The queſtions 
were 1."If the grant to the lord Burleigh and fir Walter 
Mildmay was void, for the queen was deceived in her grant; 
and reſolved the grant was good, and the queen not de- 
ceived, 2, Whether the queen being in by the re-grant, 
nir Stanhope, the fon of Thomas, was now reſtrained from 
aliening : And reſolved he was not, becauſe the force of the 
ſtatute of 34 H. 8. was diſcharged. Et adjournatur. Peſt. 
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Player verſus Vere. 


T* E defendant being ſued in London brings an Habeas By law. 


Corpus directed to the mayor, aldermen and citizens 1 
of the ſaid city, who make this return, viz. © — 2 Gi 


The city of London is, and'hath been time out of mind vitas. 
in ancient city, and that the mayor and commonalty and | £5" #1" 
citizens of the ſaid city are, and time out of mind have 2 Keb. 27, 
been a body politick and corporate, and time out of mind * 
kave been known by the name of the citizens of the city of 9 
London, barons of the, Cc. 
And that in the ſame city there is, and time out of mind 
hath been a cuſtom uſed and approved of, viz. 
That the mayor and commonalty and citizens of the city Cuſtom to or- 
of London by themſelves and ſuch other perſon or perſons, der cards. 
as by the mayor and aldermen of the city of London afore- 
ſaid for the time being, by the aſſent of the commons of 
the ſame city have been appointed, have and have had 
right to order and diſpoſe of carrs, carts, carrooms, carters 
and carmen, and of all other perſon and perſons whatſoever 
working any carrs or carts within the city of Lindn and 
liberties thereof according to the cuſtom there. ®.P. 29, 
And that there is, and hath been time out of mind a Cuſtom to a. 


| cuſtom, that if any cuſtom be defective, or that there ſha!] ter and amend 


be any thing in the city of new-emerging, where Nn 


there was no remedy, the mayor and aldermen with the 
aſſent of the commonalty may appoint, and have appointed 
and ordained fit and convenient remedy and agreeable to 


' reaſon for the profit of the citizens of the ſame city and 


other the ſubjects of the king thither reſorting, when and 
as often as they ſhould think fit, ſo as ſuch ordinance were 
profitable for the king and his people, & bone fidei conſon” 
and reaſonable. | 

That the ſaid cuſtoms are confirmed by parliament in the 
ſeventh year of king R. 2. | 

That in a common council held 2 April 1677. It was 
enacted, as followeth. 


For the better and more regular ordering and diſpoſing of a of com- 
all carrs, carts, carrooms, carters and carmen, and all other mon council, 
perſons whatſoever that ſhall hereafter work any carr or 
carts within this city or the liberties thereof tor hire, Be it 
enacted and ordained by the right honourable the lord mayor, 
aldermen and commons in common council aſſembled, 2 2d 


by 
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Repeal of a by the authority of the ſame, That one act of common 
2 by- council made in the mayoralty of fir. Jon Lawrence knight, 
vio for the government of carrs, carts, carrooms, carters and 
carmen, And every clauſe, article and thing therein con- 

tained, be from henceforth repealed ; And the ſame is here- 

Chrit's Hoſpi- by repealed and made void to all intents and purpoſes. And 


taj to have the he jt farther enacted and declared by the authority aforeſaid, 
ordering of 


Cars. 


carts, carters and carmen, and of all other perſons whatſo- 
ever, that do or ſhall hereafter work or uſe any carrs or 
carts within the city of London, or the liberties thereof, for 
hire, according to the rules, directions and proviſions in this 
preſent ad mentioned and «compriſed. And the preſent 
trade of this city being ſeriouſly conſidered, and to the end 
that all the ſtreets and lanes of this city may not be pel- 
tered with carrs or carts, and his majeſty's liege people may 
have free paſſage by coach or otherwiſe through the ſaid 
ſtreets and lanes: Be it enadted, That no more than 420 
carts ſhall be allowed or permitted to work for hire trom 
one place 10 another within this city or the liberties thereof, 
and that each of them ſhall be made known by having the 
city arms upon the ſhaft of every ſuch cart, in a piece of 
braſs, with the number upon it, and that 175. 4d. per an- 
P. 290. num * and no more ſhall be received and paid for a carroom, 
adlnd 20x. and no more, or greater fine, upon any admittance 
or alienation of a carroom, which 177. 4d. per annum, and 
207. aforeſaid, is to be wholly applied towards the relief 
and maintenance of the poor orphans harboured and to be 
harboured in the ſaid Ciriſt's Hoſpital. And that if any 
perſon or perſons thall preſume to work any carrs or carts 
within the ſaid city and liberties for hire by himſelf or ſer- 
vant, not being duly allowed as afareſaid, ſuch perſon or 
perſons- for every time ſo offending ſhall forfeit and pay the 
ſum of 137 4d. to be recovered, received or obtained as is 
hereafter mentioned. 
And be it farther enacted by the authority aforeſaid, 
That there ſhall not be hereafter any car, cart or cars 


permitted or allowed, to any wharf, wharfingers, wood- 


mongers or retatlers in fuel, or kept or worked by any whar- 
finger or any retailer or rotates; in fuel after the 247 day 
of June next. But ſuch car, cart or cars as are part of the 
ſaid. number of 420 cars licenſed by the ſaid preſident and 
governors which are allowed the carriage of all wood, 
coals and other fuel within the ſame city and liberties there- 


of at ſuch rates, and in all Other reſpeAs, as other gr 
and 


that the preſident and governors of Chriſt's Hoſpital ſhall 
have the rule, overſight and government of all ſuch carrs, 
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and commodities are uſed to be carried, and not otherwiſe. 
And if any wharfinger, woodmonger or other retailer in 
fuel, ſhall preſume to keep and work any cart or car con- 

to the true meaning hereof, ſuch perſona and perſons 
for every time ſo offending ſhall forfeit and pay for the firſt 


offence the ſum of 13s. 4d. to be recovered and obtained as 
is hereafter mentioned, and for the ſecond and every other 
offence afterwards, double the ſaid ſum of 137. 44. to be 
-alſo levied as is hereafter expreſſed. a 

Provided nevertheleſs, That it ſhall and may be lawful 
for every perſon and perſons with his and their own, or 
with any other car, cart or cars, to bring out of the coun- 
try to the ſaid city, or to fetch from the ſaid city into the 
country any coals, fuel or other goods, wares and merchan- 


dies. And that it thall be lawful for every retailer of fuel 


to bring home to his or their own houſes or wharfs all man- 
ner of fuel by and with his and their own, or with any 
other car, carts or cars. 

And be it farther enacted, That ſuch as have any car- 
room or carrooms duly licenſed and allowed as aforeſaid, 
hall not directly nor indireQly let them out for hire to be 
worked by any others at any time hereafter without the ap- 
probation and allowance of the ſaid preſident and governors 


of Chriſt's Ho ſpital for the time being firſt obtained, and * P. oy 1. 


atteſted in writing under the ſaid preſident's hand; To the 
end that none may be admitted to work any car, but ſuch as 
ſhould be found of civil carriage and able, and meet for 
that employment, upon pain that every perſon ſo offending 
therein ſhall forfeit the ſum of 10s, a day for every day he 
ſhall let to hire the ſaid car, to be recovered as is hereafter 
mentioned ; And that the prices of carriage may be made 
moderate as well for the people as the carmen, It is enacted, 
That forthwith this preſent year and hereafter always from 
time to time, as often as occaſion ſhall require, reaſonable 
rates and prices of carriages within this city and liberties 
ſhall be ſet and appointed by the court of aldermen, they 
calling to their aſſiſtance ſuch of the commons as they ſhall 
think fit for their information therein. And the ſaid prices 
to be printed and ſet upon poſts in publick places, and 
a copy thereof to be always carried about by every 
reſpective carman for the ſatisfaction ©! all perſons that 
ſhall deſire to ſee the ſame. And if any carman ſhall de- 
mand and take more than according to ſuch rates and prices 
ſo to be ſet down, ſuch perſon and perſons fo offending ſtall 
forfeit and pay for every ſuch offence the ſum of 109. to be 


had and recovered as is hereafter mentioned. It is hereby 


farther 
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farther enacted, That if any perſon or perſons authorized cit 
to work any car or cars by himſelf or ſervant ſhall neglect vir 
or refuſe duly to pay the ſaid yearly rent of 175. 4d. a year 1 
to the ſaid preſident and governors, for the uſes aforcfaid the 
for every the ſaid car and cars, as is before mentioned, the thi 
carroom that is the licence of ſuch perſon or perſons to work ſal 
ſuch car or cars be ſuſpended, and ſuch perſon or perſons be 

diſabled to work any longer by virtue of the ſame licence, de 
until he or they ſhall conform to the payment of the ſaid - fro 
duty of 17s. 4d. reſpectively. And if any perſon or per- cat 
ſons, for the cauſe before mentioned being ſo diſabled, ſhall pla 
preſume before conformity after ſuch diſallowance to uſe or jur 


work any car or cars either by him or themſelves, or by his 
or their ſervant or ſervants, agent or agents, then every 
ſuch perſon and perſons ſhall reſpectively forfeit and loſe the 
ſum of 13s. 44. for every time they ſhall ſo work, to be 
recovered and applied as is hereafter mentioned. 


And laſtly it is enacted, That all penalties, pains and ald 
forfeitures in and by this act before limited and appointed, 10 
ſhall and may be levied by diſtreſs of the goods of the per- | 
ſon ſo offending in the ſaid city to be found or recovered by 53 
action of debt, bill or information in the name of the | 
chamberlain of this city for the time being, in his majeſty's nan 

* P. 292. court holden beſore the Aard mayor and aldermen of the | 
- ſaid city in the chamber of the Gui/d/all of the city of ſho 
London, and after recovery thereof, one moiety after charges ſol! 
deducted ſhall be to the informer, and the other moiety to put 
the poor of Ciriſt's Hoſpital in London, to be employed for the 
and towards their reliet. In all which ſuits to be brought ton, 
by this act, the chamberlain ſhall, in caſe he do recover, cuſ 
be allowed his ordinary coſts and charges to be expended in den 
and for recovery of all ſuch forfeitures againſt the offender ; 
and offenders. And in caſe upon a trial the verdict ſhall tra 
paſs for the defendant, or in caſe the party ſhall be nonſuit ſan 
or diſcontinue his ſuit, in every ſuch caſe the defendant ſhall but 
alſo recover his reaſonable coſts. ple 

Provided always, and be it enacted by the authority bre 
aforeſaid, That no perſon or perſons hereafter to be em- ( 
ployed in taking care for the putting of this act in execu- 
tion, as a ſtreetman or other officer, ſhall be allowed to jud 
have any carroom within the city of London or the liberties i 
thereof; any thing in this act, or any other law, uſage or def 
cuſtom of this city, tothe contrary in any wiſe notwithſtanding, non 

app 

They farther certiſy, That before the coming of the 11. 
writ of _ Corpus, the defendant was taken in the ſaid pla 


city, the 


* 
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city, and impriſoned in the cuſtody of the ſheriffs thereof by 
virtue of an original bill of debt upon demand of 1 3s. 4d. 
zgainſt him 2 Novemb. 29 Car. a. upon the ſaid act before 
the mayor and aldermen in the chamber of the Guildhall of 
the ſaid city, according to the cuſtom of the ſaid city, which 
{aid original bill doth ſtill there depend undetermined. 
Thompſon for the defendant. That here ought no Prore- 
dendo to be granted, but that the defendant may be diſcharged 


- from the action. This writ is a Habeas Corpus to remove a 


cauſe out of an inferior court, and if it appears that the 
plaintiff hath not cauſe of action, or that this court hath 
juriſdiction of the cauſe, no Procedendo ought to be granted. 

I hold, 1. This by-law is unreaſonable and void, and not 
warrantable by the cuſtom. 

2. The defendant is not within the penalty of it. 

3. This court is well poſſeſſed of the caule. 

As to the firſt, By this cuſtom alledged, the mayor and 
aldermen have no power to reſtrain the number of carts, or 
io impoſe fines. 

All by-laws to reſtrain liberty or trade are void. 11 Cz, 


33. 
The taylors of Ipſwich cafe, Moor 576. pl. 796. Dave- 
nant verſus Hardies, 1 Roll. Abr. 364. A. pl. 6. 


* M. 29 Eliz. B. R. A by-law in London, That none * P. 293. 


ſhould ſell ſand which was not taken out of the Thames, re- 
ſolved void. And there was a by-law 42 Eliz. to this very 
purpoſe adjudged void, ſave only that here men may carry 
their own goods. 1 Roll. Abr. 364. pl. 5. Pain verſus Haugh- 
ton, and 24 Car. 2. B. R. Player verſus Bradwwx. This 
cuſtom was returned upon a Habeas Corpus, and no Proce- 
dends allowed. 

This by-law hinders the woodmonger from following their 
trades; for they muſt uſe one of the 420 cars; and by the 
ſame reaſon that they may appoint 420. they may appoint 
but 20, or more or leſs, and may impoſe what fine they 
pleaſe, and what rent, Sc. They may as well reſtrain 
brewers, tallow-chandlers, hackney-coachmen. 

Object. Reſpe& ought to be had to the city of London. 

Reſp. Tis true, but they are not to make by-laws pre- 
judicial to the people. 

At te the 2d, Admitting this by-law to be good, yet this 
defendant is not within the penalty thereof, for that it binds 
none but freemen, citizens and inhabitants, and it doth not 
appear that he is a freeman, citizen or inhabitant. 1 Bulft. 
11. Franklin verſus Green. In the caſe of the butchers, "The 
plaintiff hath not ſet forth the cuſtom, but declares upon 
the by-law as upon an act of parliament. As 


P. 29. 
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As to the 3d, This court is poſſeſſed of the cauſe. There 
is a difference where a Habeas Corpus is to remove a cauſe 
grounded upon a cuſtom which cannot be taken notice of in 
this court, as for calling a woman whore, Cc. and where 
this court hath cognizance, as in this caſe ; for an aQion of 
debt will lie here upon a by-law made in any place. 

Object. This action is for a duty under 40s. and ſo not 
ſuable here by the ſtatute of Glouceſter cap. 8. 

Reſp. That ſtatute extends riot to this court, for the 
words of the writ upon the ſtatute are, That Pleas vi 6 
armis cannot be ſued in minori Curia quam coram aobis vel alibi 
coram Fuſticiariis noſtris ad mandatum noſtrum, &c. Regiſt, 
Orig. 111. 6. F. N. B. 46, & 47. and ſo the court of ex- 
chequer is excluded. 

Sir George Geoffreys recorder of London contra. He firſt 
anſwers the objections made to the return. 

1. Object. That it is not alledged, that the defendant is a 
citizen, freeman or inhabitant. | 

Reſp. This objection was made to the return of the by- 
law concerning the Eaſtland company, and ruled that *twas 
well enough. 

* 2. As to the ſetting forth of the cuſtom in the declara- 
tion, it need not, becauſe the citizens are bound to take 
notice thereof. 

3- This court is not poſſeſſed of the cauſe, becauſe this 
duty is to be ſued for in Guildhall, and not here or elſewhere. 

Though the by-law may be nought for the fine, it may 
be good for the rent; for a by-law may be good for one 
part and bad for another. As to the number, if they can- 
not be reſtrained, the ſtreets would be peſtered. And by- 
laws of the like nature in London have been here or in the 
other courts allowed, as, T hat none but freemen ſhall exerciſe 
a trade in any ſbop, and fo is ſuch a by-law good in any 
petty corporation, 8 Co. 121. Wagoner's caſe. And it ſhall 
not be preſumed that the magiſtrates will do wrong. Re- 
gift. 105. The cuſtom of Rippon, T hat none ſhould exerciſe 
the trade of a dyer without the licence of the archbiſhop of 
York, rd of the ſaid town. 34 H. 6. Andrew Deveene 
was committed fur exerciſing the trade of a common broker, 
not being licenſed and ſworn; he brought an Habeas Corpus, 
and was remanded to Londen ; the archbiſhop of Canterbury 
was then chancellor, and adjudged it to be a good by-law. 

Lib. Dunthorn fol. 237. in Guildhall, a book which is a 
repertory of the records in Gw/dhall, There is the by-law 
for the brokers, and they pay 4os. annually at this day, and 
ever ſince they have been licenſed. 

| H. 14 
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H. 14 & 15 Car. 2. C. B. Debt by the chamberlain 
agdinſt one Hutchins upon this by-law, and there were two 
juſtices againſt two, but afterwards a Procedendo was granted, 
and the lord chief juſtice took notice in that caſe of one 
Barker's caſe, 8 Car. 1. for licenſing porters. 

Object. 1 Roll. Abr. 364. Pain verſus Haughton. 

Reſp. That caſe is not ſo ſtrong as this, becauſe it was 
in an action of treſpaſs, and ſo more ſtrict than upon a 

- return, and there was a particular advantage to particular 
ſons. 

Mich, 1656. in C. B. Oſburn's caſe, after many argu- 
ments difference was agreed between by-laws made by vir- 
tue of a cuſtom, and where they are made by virtue of a 
charter; and here this by-law is founded upon cuſtom, and 
2 Pracedendo was there granted, and ſo is 2 Cro. 597. Broad's 
caſe, cuſtom is ſtronger than a charter. Moor 403. A by- 
law to reſtrain the liberty of hawkers in London good for 
that reaſon. . 

An act of common council may be good in part, and 
void in part. Adjcurnatur. Pfl. | 


* Jeremy Guy verſus William Dormer. ® P. 295. 


Hill. 29 Car. 2. Warr. 


122 and ejectment of a demiſe of Robert Dor- Revocation. 
mer 


made 1 Septemb. 29 Car. 2. by indenture, of five 
meſſuages, 300 acres of land, 100 acres of meadow, and 
400 acres of paſture with the appurtenances in Granborough, 
Moole ſcot, Walcot and Willowby, and of all tithes of grain 
and hay ariſing by the premiſſes from the laſt of Auguſt 
then laſt paſt ſeven years. Upon Not guilty pleaded, the 
jury find a ſpecial verdict, viz. 

That one William Dormer eſquire was ſeiſed of the lands 
and tenements in the declaration mentioned in his demeſne as 
of fee: And ſo being ſeiſed, the ſaid William 25 and 26 
Septemb. ) Car. 2. by his indentures of leaſe and releaſe 
conveyed the ſame to William Moor and Fohn Carter, and 
their heirs, to the uſes in the ſame mentioned. 

The tenor of which indenture of releaſe followeth in 
theſe words : 


This indenture made the 26th day of September in the 


year of our Lord 1655. Between William Dormer of Tem- 
bleton in the county of Berks eſquire of the one part, and 


William 


„ 
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William Moor of the Middle- Temple London Eſquire, and mM 
Jon Carter, ſecond ſon of Ancel Carter, citizen and grocer or 

of London, of the other part. Whereas the ſaid William An 
Dormer by his indenture bearing date the day before the date on 
of theſe preſents made between the ſaid William Dormer of — 
the one part, and the ſaid William Moor and Tohn Carter of W 
the other part, hath for the conſideration therein mention. as 
ed granted, bargained and ſold unto the faid William Mer len 
and John Carter all thoſe ſeveral and incloſed arable meadow afo 
and paſture grounds, lying and being in the pariſh, lordſhip, lan 
hamlets or precinQs of Granburrough, Mooleſcot and Wa lot 72 
in the county of Warwick, and hereatter particularly men- of 
tioned, that is to ſay, All that ſeveral and incloſed paſture W 
or paſture ground called or known by the name of Braddi- 1 
mer's Cloſe, abutting upon Willoughby field, and alſo all p 
that ſeveral and incloſed paſture or paſture ground called or 8 

known by the name of Turnchil, which two cloſes are con- 2 


taining by eſtimation 165 acres, be they more or leſs, 
N 296. * whereof forty of the ſaid acres are or were in the poſſeſ- wk 
ſion of Join Frandon, and alſo all that one other ſeveral 


and incloſed paſture or paſture ground wherein the ſhepherd's „ 
houſe now ſtandeth, adjoining to the ſaid ground called * 


Sroinellill, being divided with an hedge called Courſe Haden. q 
Hedge, containing by eſtimation 128 acres, be it more or P? 
leſs; Alſo one other cloſe adjoining to the ſaid laſt men- 


tioned paſture, and adjoining alſo to Dunchurch field, con- *% 
raining by eſtimation 26 acres and two rods, be it more or x? 
leſs; And alſo three other ſeveral and other incloſed cloſes * 

or paſture grounds, lying betwixt Onely grounds, the Grange = 
and Londen highway, containing by eſtimation 135 acres, be faid 
the ſame more or leſs; And alſo all hedges, ditches, fences, F 

mounds, freeboards, ways, paſſages, privileges, profits, 8 
commodities, emoluments and hereditaments whatſoever to * 
the ſaid ſeveral and incloſed arable meadow and paſture G 10 
grounds, and to other the before mentioned premiſſes, or to land, 
any of them belonging, or in any wiſe appertaining, or to = 
or with them, or any of them, with their and every of Fey 
their appurtenances, and the reverſion and reverſions, re- = 
mainder and remainders of all and ſingular the before men- = i 
tioned bargained premiſſes, and of every part and parcel of = 
them, and every of them, and all rents and ſervices reſerved 1 
upon any demiſe, leaſe or grant, demiſes, leaſes or grants yy 
heretofore made of the ſame bargained premiſſes, or of any wh 
of them, or of any part or parcel of them, or of any of fai 
them; And alſo all the eſtate, right, title, intereſt, claim 7 IP 


and demand whatſoever of him the faid Willlam Dermer, of, 
| in 
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in or to the before mentioned granted premiſſes, or of, in 
or to every or any part or parcel of them, or any of them; 
And all and all manner of profits and commodities whatſo- 
ever coming, growing, ariſing or renewing, or to be had 
in, of, upon or forth of the high meadow and Aſbil in 
Woleſeet, Walcot and Willewby in the ſaid county of War- 
wick, Mickmeadow-and the common greens and the lands 
leading to and from the ſaid greens in Mooleſcot and Woalcot 
aforeſaid, and of, in, upon and forth of all and every the 


lands, tenements, meadows and hereditaments of him the 


faid William Dormer, lying and being in the common fields 
of Willowby aforeſaid, and of, in, upon or forth of all, 
every or any part or parcel thereof, the houſe or homeſtall 
now or lately in the occupation of 7% Frandon being in 
Mooleſcot aforeſaid only exoepted and foreprized ; To have 
and to hold the ſame unto the ſaid William Moor and John 
Carter, their executors or aſſigns, for the term of one year 


from the day before the ſaid * recited indenture next enſu- P. 297, 


ing, and fully to be compleat and ended, as by the ſaid re- 
cited indenture it doth and may appear; by force whereof 
the ſaid William Mcor and John Carter are actually poſſeſſed 
of the premiſſes. Now this indenture witneſſeth, That the 
ſaid William Dormer, for conveying and aſſuring the ſeveral 
paſture grounds and meadows, lands, tenements, heredita- 
ments and premiſſes hereafter mentioned and declared, and 
for the good love and affection he hath and beareth to Fran- 


ces his wife, and for her better maintenance and ſuſtentation, 


and for the natural love and affection, which he beareth 
unto Robert Dormer, nephew of the ſaid William Dormer, 
end for divers other good cauſes and conſiderations him the 
faid William Dormer in this behalf eſpecially moving, hath 
granted, releaſed and confirmed, And by theſe preſents 
doth grant, releaſe and confirm unto the ſaid William Moor 
and Jain Carter, their heirs and aſſigns, all and ſingular the 
ſaid ſeveral incloſed paſtures and paſture grounds, meadows, 
lands, tenements, hereditaments and premiſſes bargained 
and ſold, or mentioned, meant or intended to be bargained 
and ſald, in and by the ſaid recited indenture, and every 
part and parcel thereof, with their and every of their rights, 
members and appurtenances whatſoever, And the reverſion 
and reverſions, remainder and remainders together with the 
rents and profits of all and ſingular the recited premiſſes, 
and all the eſtate, right, title, intereſt, claim and demand 
whatſoever of him the ſaid William Dormer of, in or to the 
ſaid ſeveral and incloſed paſtures and paſture grounds, mea- 


dows, lands, tenements and premiſſes, and of, in and to 


every 
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every part and parcel of the ſame, except before excepted; 
To have and to hold all and ſingular the ſaid ſeveral and 
incloſed paſtures and paſture grounds, lands, tenements, he- 
reditaments and premiſſes, and every part and parcel of 
them, and every of them, with their and every of their 
rights, members and appurtenances, unto the ſaid William 
Moor and Join Carter, their heirs and aſſigns for ever; 
Upon truſt and confidence nevertheleſs in them the ſaid Vi. 
liam Moor and John Carter, their heirs and aſſigns repoſed, 
and to the uſes, intents and purpoſes hereafter in theſe pre- 
ſents expreſſed, limited and declared, that is to ſay, To the 
intent and purpoſe, that they the ſaid William Moor and 
John Carter, and the ſurvivor of them, and the heirs of the 
ſurvivor of them ſhall permit and ſuffer the ſaid William 
Dormer for and during the term of his natural life, from 
time to time to receive and take all the rents, iſſues an 
profits of all the ſaid ſeveral incloſed paſtures, meadows, 
lands, tenements, rents, hereditaments and premiſſes to 
the ſole and proper uſe of him the ſaid William Dormer and 
his aſſigns ; And after the deceaſe of the ſaid William Dormer, 
then to permit and ſuffer the ſaid Frances, now wife of the 
ſaid William Dormer, and her heirs for and during the term 
of her natural life from time to time to receive, perceive 
and take all the rents, iſſues and profits of all the ſaid ſeve- 
ral and incloſed paſtures, meadows, lands, tenements, rents, 
hereditaments and premiſſes to the ſole and proper uſe and 


behoof of her the ſaid Frances and her aſſigns; Upon this 


farther truſt and confidence, that after the deceaſe of the 
faid Frances now wife of the ſaid William Dormer, they the 
ſaid William Moor and Jon Carter and their heirs, and the 
ſurvivor of them, and his heirs, ſhall ſtand ſeiſed of all and 
ſingular the ſaid ſeveral and incloſed paſture grounds, mea - 
dows, lands, tenements, hereditaments and premiſſes, To 
the uſe and behoof of the ſaid Robert Dormer, and of his 
heirs and aſſigns for ever, and to and for no other uſe, in- 
tent or purpoſe whatſoever. And laſtly it is covenanted 
and agreed, and it is the true intent and meaning of theſe 
preſents, that if the ſaid William Dormer ſhall at any time 
hereafter, by any writing ſubſcribed and ſealed by him in 
the preſence of two or more credible witneſſes, in expreſs 
words, ſignify and declare his intention to revoke or make 
void theſe preſents, or the eſtate and uſe herein or hereby 
limited and appointed unto the ſaid William Moor and John 
Carter and their heirs, of or in the premiſſes or any part 
thereof, that then and from thenceforth touching ſuch of the 


faid lands and premiſſes, whereof ſuch declarations ſhall 
. be 


Ss 29 © 


follow 
that m 
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be ſo made, the uſe and eſtate by theſe preſents limited and 
granted ſhall ceaſe, determine and be utterly void ; any 
thing in theſe preſents contained to the contrary in any wiſe 
notwithſtanding. | 6 

In witneſs whereof, Cc. | 

The jury farther find that it was indorſed upon the ſaid 
indenture thus: | 

Memorandum, That it is covenanted, concluded and 

reed between all the parties to theſe preſents, before the 
enſealing hereof, that immediately after the deceaſes of the 
within named William Dormer and Frances Dormer, and be- 
fore the limitations of the uſes therein limited, ſhall be any 
whit profitable or beneficial, that the within named William 
Mor and Fohn Carter ſhall be farther truſted, that they and 
the ſurvivor of them, and the heir of the ſurvivor of them, 
hall permit and ſuffer Jane Herbert, now wile of James 
Herbert, niece to the within named William Dormer, to re- 


ceive and take all the * iſſues and profits of the within #* 


granted premiſſes, for and during the term of five years 
from the deceaſes of the within named William and Frances 
Dormer, upon this confidence and truſt nevertheleſs, That 
the ſaid Jane Herbert ſhall detain and keep the faid iſſues and 
profits until Fane Herbert, god-daughter to the within named 
William Dormer, arrive to the age of fifteen years, and in 
caſe the ſaid god-daughter dies before the ſaid time, and 
the ſaid Fane Herbert the mother ſurvives, then the ſaid 
ſums of money ſo raiſed to be to her ſole profit, uſe and 
benefit ; And with this farther truſt, that at the ſaid age of 
fifteen years of the ſaid god-daughter, ſhe ſhall deliver and 
be accountable for all the iſſues and profits to the ſaid Fane, 
the god-daughter, for her ſole benefit and uſe. 

The jury farther find, That 9 April 20 Car. 2. the ſaid 
William Dormer made his laſt will and teſtament in writing 
ſigned and ſealed in the preſence of two credible witneſſes, 
by which he did give and deviſe as followeth : 

do give all my lands in Weofect alias Walcot or Granbs- 
rough in the county of Warwick, with all their rents, rights 
and profits thereunto belonging, unto my nephew William 
Dermer and his heirs for ever, that is, in manner and form 
following, Provided always, and my will and meaning is, 
that my well beloved wife Frances Dormer ſhall firſt enjoy it 
immediately after my deceaſe for the full term of her natu- 


nl life, and that immediately after the deceaſe of my ſaid 


vie, then my will and meaning is, that my god-daughter 
is. Jane Herbert ſhall enjoy it with all the profits and 
commodities thereunto belonging, during the term of five 
S years, 


P. 299. 


* 
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years, beginning from the day of my aforeſaid wife's deceaſe; 
and in caſe ſhe die, then to Dorothy Herbert, ſiſter to the 
ſaid Jane Herbert, ſhall enjoy the aforeſaid five years of the 
aforeſaid lands; and in caſe the ſaid Dorothy die before ſhe 
ſhall receive the aforeſaid five years, then my will and 
meaning is, that my niece Jane Herbert, mother to the afore- 
ſaid Jane and Dorothy, ſhall enjoy all the rents and profits of 
the aforeſaid lands in Mooſcot alias Walcot or Granborough in 
the county of Warwick, for the term of five years, begin- 
ning from the day of my wife's deceaſe, and after the expi- 
ration of the aforeſaid five years, Then my will and mean- 
ing is, that my nephew, William Dormer, ſecond ſon to 
my brother ſir Robert Dormer, ſhall have the inheritance to 
himſelf and to his heirs for ever. Item, Whereas there is 
a ſuit at this time between my two nephews concerning 
20001. given by my brother ſir Robert Dormer, to his young- 
er ſon William Dormer, by virtue of a * codicil made by hs 
father, and ſigned by himſelf in his life-time, which codi- 
cil one Mr. Lane, a lawyer of the Inner Temple, and myſelf 
peruſed, as being truſted by the ſaid fir Robert Dormer for 
the aforeſaid William, during his minority, by virtue of 
which codicil we found therein ſpecified to be given to his 
ſon William Dormer 2000/. which ſum, after the deceaſe of 
my brother ſir Robert Dormer, was by myfelf demanded of 
my nephew Robert Dormer, when he would pay it us in? 
Who anſwered, That he hyped he might as well keep it as any 
other, paying uſe for it. Upon which anſwer Mr. Lane and 
myſelf were content he ſhould, and ſo it reſted for that 
time, but myſelf going preſently into France and leaving 
the whole buſineſs to Mr. Lane, who dying before I came 
back into England, and not having regiſtered the aforeſaid 
rodicil, which as appeareth is now loſt, only a copy thereof 
appears taken by a ſcrivener, which it ſeemeth is not ſuff- 
cient for the recovering the aforeſaid ſum of 2000). ſo that 
my nephew William Dermer is likely to loſe his right; 
therefore in conſideration of this I think myſelf bound in 
conſcience to ſee him ſatished out of my own eſtate for out 
omiſſion and great overſight of not having regiſtered the 
faid original. This I have written to ſhew how that | 
juſtify tõ the whole world in this my laſt will and teſtament, 
that. there was ſuch a codicil, wherein my brother fir Ro- 
bert Dormer gave to his ſon, William Dormer, 2000). and 
that his brother, Robert Dormer never denied payment there- 
of till now ſince his marriage, and my laſt coming out oi 
England. Item, My will and meaning therefore is, that [ 
do make my rephew William Dormer ſole heir to my _ 
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eſtate, provided he doth obſerve the conditions before men- 


tioned in this my laſt will. In witneſs, Sc. 
That the ſaid William Dermer, the uncle, in Nevember 
20 Car. 2. died. | ; 
That the ſaid Robert Dormer, leſſor of the plaintiff, is 
nephew and heir of the ſaid Mflliam the uncle, and the 
ſame perſon named in the ſaid will. : 


"That William the defendant is nephew of the ſaid William 


the uncle, and the ſame perſon namet in his ſaid will. 

That the term of five years expired in May 29 Car. 2. 

That the faid William Dormer the defendant, afterwards 
entered into the ſaid tenement, and became ſeiſed, prout 
Lex foſtulat. 

* That the ſaid Robert Dormer, 1 Jun. 29 Car. 2. en- 
tered, and 1 Septemb, 29 Car. 2. made the leaſe to the 
plaintiff prout, who became poſſeſſed until ejected. And 
the jury ſay, That the tenements in the declaration and the 
tenements in the indentures of 25 and 26 Septemb. 7 Car. 
2. and alſo in the ſaid will dated 9 April 20 Car. 2. are the 
ſame. And that the faid William Dormer, now defendant, 
and William Dermer the nephew, named in the ſaid will, 
are the fame. And the ſaid Wilkam Dormer, now defen- 
dant, nephew of the ſaid William Dormer the teſtator, did 
obſerve and fulfil all the agreements in the ſaid will men- 
tioned, and that the ſaid France Dormer died in Apr. 22 
Car. 2. And if upon the whole matter the deviſe be a revo- 
cation of the uſes in the indenture, they find for the defen- 
dant, otherwiſe for the plaintiff, 

Weſt for the plaintiff. That the will is no revocation of 
the uſes, . the words (By expreſs words ) exclude all 
implicit re vocations; for every revocation muſt purſue the 
power, for an eſtate at common law could not be undone 
without an entry, Coke upon Litt. 237. a. and 10 G. 144. 
Scroop's cafe, and Hob. 312. Tibbot verſus Lee, come not to 
this caſe, nor Frampton's caſe Moor 736. 

Serjeant Croke for the defendant. Ihe interpretation of 
powers of revocation have been always favourable, becauſe 
lates of inheritance depend thereupon. Here the will is 
2 revocation, becauſe when two acts cannot conſiſt, the 
later is a revocation of the former. In ſome things the 
donor or feoffor ſhall bind a power to circumſtances, as for 
i deed to be executed before three witneſſes, Cc. But 
where there is only a general expreſſion, the later act ſhall 
latixfy thoſe general words. 

As for authorities, 1 Cr. 472. Jenes 392. Snape verſus 

T a Turten, 


* 


Term. Trin. 31 Car. 2. In Scace. 


Turton, Scroop's caſe, and Frampton's caſe, and Hob. Til 


verſhs Lee, Latch 24. Harding verſus Warner. Power of 

* revocation upon tender of rings, ipſo declarante, that he in. 

tended to make void the uſes. I here were two againſt 

two. Ney 79. Jener 134. Palmer 429. 2 Roll. Rep. 39;, 

Judgment was afterwards given, that the power of revo- 
cation was well executed. | 


P. 302. Liſle verſus Grey. Antea 278. 


Uies. ERJEANT Mainard for the plaintiff in the writ of 
Pollexf. $32. \ I error. The words, And ſo ſeverally and reſpectiveh 1 


2 — 423 every of the heirs male of the body of the faid Edward |.iſle, 
3 6. cannot be intended to the ſons as purchaſers, but the words 
ole 318. ought to be conſtrued according to the rules of law. 

Flelt for the defendant much to the fame purpoſe with 
fir Crefwel Levinz. 

North chief juſtice, Heir male is the deſcription of the 
perion, and the word So is intended onwards, and not in 
like manner. Adjournatur. Vide poſt. 

Ralph Dutton Eſquire, and Grizil his Wife, Plair- 
tiffs ; Nevil Pool Eſquire, Defendant. 
In B. R. Hill. 28 & 29 Car. 2. Rot. 1123. 
Iilumpüt. TN treſpaſs upon the caſe. The plaintiffs declare, That 
3 Ab. whereas fir Edward Pool knight, father of the ſaid Griz/ 


t Vent. 319, Was poſſeſſed and lawfully intereſſed of and in certain tim- 
332. ber trees growing in a certain park called Oulſey-Park in 
2 Jones 102, Hiliſbire, 1 May 26 Car. 2. intended to cut down and (el 
3 Keb. 786, the lame to raiſe portions for his children, of which ſaid in. 
$14, 830, 836. tention the ſaid defendant having notice, he the ſaid deler- 
dant then at Sherborn in the county of Glouceſter, in conh- 
deration that the ſaid fir Edward at the defendant's ſpecial 
inſtance and requeſt would forbeat cutting the faid trees, d 
promiſe the ſaid fir Edward, that he the ſaid defendant 
would well and faithfully pay to the ſaid Grizil 1000/. And 
the plaintifſs in fact ſay, that the ſaid ſir Edward after the 
making the ſaid promiſe did not cut any of the ſaid trees, 
and yet the defendant did not pay the ſaid Grizil whilſt ſhe 
was ſole, nor the ſaid fir Ralph and Grizi!, or either c 
them aſter their marriage, the ſaid 1000/. though thereunt0 
requeſted, Ad damnum 1000/1. Upon Nen Afſumpſit pleaded, 


and veidiQ for the plaintiff, and damages 10000. and juds- 
men, 
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ment, the defendant brings a writ of error, and aſſigns the 
neral error. 


* Holt for the plaintiff in the writ of error, The pro- * P. 303, 


miſe is made to fir Edward Pool, and the action is brought 
by Grizil and her huſband, to whom the payment was agreed 
to be made, which ought not to be. 3 Cro. 369. Jordan 
verſus Jordan 619 and 652. Levet verſus Hawes, 849 and 
$81. Rippon verſus Norton, Roll. Abr. 1. 31. pl. 6. and 30. 
il. z. Archdale's caſe. A promiſe to pay money to the at- 
torney of A. the adion may be brought by A. or his attor- 
ney. Latch. 206. Legat's caſe. 

Pallexfen for the defendant in the writ of error. The 
aQion is maintainable by the party to whom the promiſe 
was made, or to the Ceſtuy que Uſe, the promiſe was indif- 
ferently, Roll. Abr. 1. 31. Z. pl. 8. Oldham verſus Bateman, 
269. Starkey verſus Mills, and of this opinion were all the 
juſtices and barons; and judgment was affirmed. 2 Cy. 47. 
4. fl. 175. Sprat verſus Agar, M. 1658. B. R. 


Knight verſus Peachy and John Freeman, 


RROR to reverſe a judgment in B. R. in an action Covenant. 


of covenant, wherein the plaintiff declares againſt the 
defendants as ſurviving. executors of Michael Knight de- 
ceaſed; for that whereas one Peter Wood was ſeiſed of a 
toft, Fc. in London, in fee, whereon a. meſſuage ſlood, 
called the Ta!lowchandlgr, 4 March 22 Car. 2. demiſed by 
ndenture the ſame to one William Ginger, from Lady-day 
then following, for 51 years, who entered and became poſ- 
ſeſſed; That the ſaid William Ginger, 1 Sept. 22 Car. 2. 
built a new meſſuage upon the ſaid toft, and 8 Sept. 22 
Car. 2. by indenture demiſed the ſaid meſſuage, Cc. to 
Jan Web, from Michaelmas following, for twenty-one 
years, at 281, rent ſterling ; and the ſaid 7 Web, for 
himſelf, his executors, adminiſtrators and aſligns did cove- 
vant to pay the rent, and to repair the premiſſes, and en- 
tered and became poſſeſſed; and 1 December 23 Car. 2, 
granted and aſſigned the ſaid premiſſes to the ſaid Michael 
finight, and all his eſtate and term therein, who entered 
and hecame poſſeſſed ; and 2 Dec. 24 Car. 2. made his will, 
and the defendants and one T /2mas Read deceaſed, his exe- 
cutors, and died. That the defendants took upon them the 
execution of the ſaid will, and entered, and became poſſeſ- 
ſed. That the ſaid William Ginger by indenture dated 20 


June 25 Car. 2. granted all the premiſes, * and all his # P. 304. 


eſtate 


* 


Term. Trin. 31 Car. 2. In Scacc, 


eſtate therein to the ſaid William Peachy the plaintiff, tg 
which grant the defendarts, Sc. did attorn, by reaſon 
whereof the plaintiff became poſſeſſed of the reverſion of 
the ſaid meſſuage ſor the reſidue of the ſaid twenty-ong 
years, That the ſaid Thomas Read died 1 March 1673, 
and 840. for three years, ending at Michaelmas laſt, was be- 
hind, and ſome repairs wanting; and ſo the defendants have 
broken their covenant ad damnum 200. 

The d<ſendants plead, that after the making the ſaid in, 
denture of demiſe and grant, and aſſignment by the faid 
John Web to the ſaid Michael Knight, and after the ſaid 
grant and aſſignment to the plaintiff, and before any part of 
the rent of 48]. was behind, viz. 10 October 25 Car. 4. the 
defendants aſſigned the premiſſes io one Euan Powel, of 
which the plaintiff had notice, The plaintiff replies, That 
the ſaid aſſignment was made by fraud and covin between 
the ſaid defendants and the ſaid Evan Pawel, to defraud the 
ſaid plaintiff of the rent aforeſaid, To which replication 
the defendants demurred, and judgment was given in B. R. 
for the plaintiſf; and the defendants brought a writ of er. 
ror, and aſſigned the general error. And ſerjeant Weſt 
for the plaintiff in the tit of error. That cannot be ſaid 
to be by fraud, which the law allows to be done; and here 
the aſſignees are not reſtrained from aſſigning, and therefore 
the aſſignment cannot be ſaid to be by fraud generally ; but 
ſome particular fraud ought to have been alledged as per- 
ception of rents, continuance in poſſeſſion, &c, For in all 
caſes where the thing ſtands indifferent to be fraudulent or 
not, there fraud cannot be pleaded generally, but the ſame 
mult be ſet foith in particular. Plowd. 46. 5. Mich. 9 H. 
6. 41. cited there. 

P:llexfen and Holt for the defendant in the writ of error, 
If fraud cannot be generally aſſigned here, a landlord can 
never be ſute of his rent, for he cannot tell upon what terms 
his leſſee aſſigns the tenements. 

In caſe of a recovery by default, fraud may be generally 
_ alledged, as in ibi ſp and T albois's cafe, Plowd. 47. but 
if after a verdid, there it muſt be ſpecially alledged; and 
Treſbam's caſe, 9 Co. 110. a. the reſolution there is dire& 
for this caſe, and afterwards the parties agreed. 
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F Bambridge verfus Bates, Cuſhee and Date. 
-. Middleſex, | 


RESPASS for breaking the plaintiff's houſe at the T,qur.. 
pariſh of St. Mary Matfellon, alias White-chappel, Poſtea 328, 
and taking away his goods, and names them, ad damnum 337: 


1507, The defendants plead Not guilty, and the jury find 
a ſpecial verdict, vis. : 


That by an act of parliament 12 Car. 2 cap. 23. *twas 
enaQted, That from and after the 25th day of December 
1660. there ſhall be throughout your majeſty's kingdoms of 
England, dominion of Wales, and town of Berwick upon 
Tweed, raiſed, levied, collected and paid unto your ma- 
jeſty, during your life, for beer, ale, cider, and other li- 
quors herein after mentioned, the ſeveral rates, impoſitions, 
duties and charges therein after expreſſed, and ia manner 
and form in the ſaid act following, viz. That all common 
brewers of beer and ale ſhall once in evety week, and all 
jan · keepers, alehouſe keepers, victuallets, and other te- 
tailers of beer, ale, cider, perry, metheglin, ſtrong- water, 
brewing, making or retailing the ſame, ſhall once in every 
month make true and particular entries at the office of ex- 
ciſe, within the limits of which the ſaid commodities and 
manuſactures are made, of all beer, ale, perry, cider, me- 
theglin, ſtrong-water, or other the liquors, aforeſaid, which 
they or any of them ſhall brew, make or retail in that week 
or month reſpectively, as aforeſaid ; And that all ſuch com- 
mon brewers who do not once a week make due and parti- 
cular entries, ſhall forfeit 5/. and that every ſuch inn-keeper 
who doth not make true and particular entries once a month, 
51. And that every alehouſe keeper, victualler, and other 
retailer, who doth not once a month make due and particu- 
lar entries, ſhall forfeit 20s. And that every common 
brewer who ſhall not pay, and clear off within a week after 
he made his entry, or ought to have made his entry, as 
aloreſaid, ſhall pay double the value of the duty; And that 
erery inn-keeper, alehouſe-keeper, victualler, or other re- 
tailer who ſhall not pay and clear off within a month after 
he made his entry, or ought to have made his entry, as 
aforeſaid, ſhall pay double the value of the duty; the ſaid 
reſpective forfeitures to be levied upon their goods an 
chattels in ſuch manner and form as hereafter in this act is 


* ordained and direQed; And that all forfeitures and offen- - P. 506. 
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ces made and committed againſt this a, or any clauſe or 
article therein contained, ſhall be heard, adjudged and de- 
termined by ſuch perſon and perſons, and in ſuch manner 
and form, as hereafter in and by this act is directed and ap- 
pointed, that is to ſay, All ſuch forfeitures and offences 
made and committed within the immediate limits of the 
chief office in London ſhall be heard, adjudged and deter- 

mined by the ſaid chief commiſſione: s and governors of ex- 
ciſe appointed by his majeſly, or the major part of them, 
or by the commiſſioners tor appeals and regulating of this. 
duty, or the major part of them in caſe of appeal, and not 
otherwiſe; And all ſuch forfeitures and offences made and 
committed within all or any of the counties, cities, towns 
or places within this kingdom, or dominion thereof, ſhall be 
heard and determined by any two or more of the juſtices of 
the peace reſiding near to the place where ſuch forfeitures 
| thall be made, or offence committed; and in caſe of ne- 
gleQ or refuſal of ſuch juſtices of the peace by the ſpace of 
fourteen days next after complaint made and notice thereof 
given to the offender, then the ſub-commiſſioners, or the 
major part of them, appointed for any ſuch city, county, 
town or place, ſhall, and are hereby empowered to hear 
and determine the ſame ; and if the party find himſelf ag- 
grieved by the judgment given by the ſaid ſub-commiſſion- 
ers, he ſhall or may appeal to the juſtices of the peace at 
the next quarter - ſeſſions, who are hereby empowered and 
authorized to hear and determine the ſame, whoſe judg- 
ment therein ſhall be final, which ſaid commiſſioners for ap- 
peals, and regulating this duty, and the chief commiſſioners 
for exciſe and all juſtices of peace and ſub-commiſſioners 
aforeſaid, reſpeQively, are hereby authorized and ſtridiy 
enjoined and required, upon any complaint or information 
exhibited and brought of any ſuch forfeiture made, or oſ- 
fence committed contrary to this at, to ſummon the patty 
accuſed, and upon his appearance, or contempt, to proceed 
to the examination of the matter of fact, and upon due 
proof made thereof, either by the voluntary confeſſion of 
the party, or by the oath of one or more credible witneſſes 
(which oath they or any two or more of them have hereby 
power to adminiſter) to give judgment and ſentence accord- 
ing as in and by this act is before ordained and directed, and 
to award and iſſue out warrants under their hands for the 
levying of ſuch forfeitures, penalties and fines, as by this 
act are impoſed for any ſuch offence committed upon the 
goods and chattels of the * offender, and to cauſe ſale to be 


w. ide of the ſaid goods and chattels, if they ſhall not be re- 
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deemed within fourteen days, rendering to the party the 


overplus if any be, and for want of ſufficient diſtreſs to im- 
priſon the party offending till ſatisfaQion be made, and that 
all parts of the cities of London and Weſtminſter, with the 
borough of Southwark, and the ſeveral ſuburbs thereof, and 
pariſhes within the weekly bills of mortality, ſhall be under 
the immediate care, inſpection and management of the ſaid 
office, and that if any perſon or perſons ſhall at any time be 
- ſued or proſecuted for any thing by him or them done or 
executed in purſuance of this act, he or they ſhall and may 
plead the general iſſue, and give this act in evidence for his 
defence, and if upon a trial the verdi& ſhall paſs for the 


* defendant or defendants, or the plaintiff or plaintiffs be non- 


ſuited, then ſuch defendant or defendants ſhall have double 
coſts to him or them awarded againſt ſuch plaintiff or 
plaintiffs. 

That this act was confirmed 13 Car. 2. cap. 7. 


That 22 and 23 Car. 2. cap. 5. It was enacted as follow- 
eth, viz. 

That from and after the 24th day of Fune 1671. there 
ſhall be throughout your majeſty's kingdom of England, do- 
minion of Wales, and town of Berwick upon Tweed, raiſed, 
levied, collected and paid unto your majeſty, your heirs 
and ſucceſſors, during the ſpace and term of fix years, from 
the 24th day of June aforeſaid, and no longer, for beer, 
ale, cider, and other liquors herein after expreſſed by way 
of exciſe, over and above all other duties, charges and im- 
poſitions by any former act and ads, ſet and impoſed in 
manner and form following, That is to ſay, inter alia, For 
every gallon of low wines of the firſt extraction, made of 
any kind of imported wine or cider, or other materials im- 
ported, to be paid by the maker or ſeller. 2. And that 
every the common brewers and retailers of ale and beer, 
and all and every other perſon and perſons liable to and 
chargeable with the pain of any exciſe, or new impoſt upon 
beer, ale, or other exciſeable ſiquors, by virtue of any for- 
mer law of exciſe now in force, ſhall alſo be liable to, and 
charged with, the payment of the additional rates and du- 
ties hereby impoſed, which ſaid additional rates and duties 
ſhall be collected, levied and paid in the ſame manner; and 
the ſame perſons liable to, and chargeable with the pain 
thereof, ſhall, in caſe of negle& or default of entry or pay- 
ment, or in caſe of any other neglect or offence * tending ® P. 308. 
to defraud his majeſty, or any of his officers, farmers or 


collectors of the duties or rates hereby impoſed, be alſo ſub- 
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ject to the like proceedings, judgments and executions, and 
ſhall likewiſe incur the ſame penalties, fines and forfeitures 
as he or they, his or their heirs and executors or adminiſ- 
trators ſhould or might have been ſubject to, or ought to 
have incurred for the non-payment of -any former duty of 


- exciſe, or for the like offence committed againſt any former 


law of exciſe now in force; and that all forfeitures and of. 
fences made and committed againſt this ad, or any clauſe, 


article or ſentence herein contained, and all appeals, ſhall be 
heard, adjudged and determined by ſuch perſon and perſons, 


and in ſuch manner and form, as the like forfeitures and 
offences againſt the former laws of exciſe are thereby ap- 
pointed to be heard and determined, and not otherwiſe ; 


And moreover, that all commiſſioners, ſub- commiſſioners 


of exciſe, all commiſſioners of appeals, juſtices of peace, 
conſtables, and other officers and miniſters whatſoever, ſhall 


have, uſe, and. exerciſe the ſame juriſdiction, power and 


authority, whether it be judicial or miniſterial for the bet. 
ter ordering, colleQing, levying and fecuring the duties, 


and the additional rates and duties hereby impoſed, as he or 


they could have had, uſed or exerciſed-for: the better order- 
ing, collecting, levying or ſecuring any former rates or du- 
ties of exciſe whatſoever; And that all fines, penalties and 
forfeitures, which ſhall be incurred by reaſon of any of- 
fence committed againſt this act, ſhall be employed, one 
moiety thereof to the uſe of the king's. majeſty, his heirs 
and ſucceſſors, another moiety thereof to him or them that 
ſhall or will inform or ſue for the ſame; and alſo, that if 
any perſon or perſons ſhall at any time be ſued or proſe- 
cuted for any thing by him done in purſuance or execution 
of this act, he and they ſhall and may plead the general iſ- 
ſue, and give this act in evidence for their defence; and if 
upon trial a verdict ſhall paſs for the defendant or defendants, 
or the plaintiff or plaintiffs be nonſuited, then every ſuch 
defendant. or defendants ſhall recover his or their double 
colts, RET 


That by another act of parliament 29 Car. 2. It is enact- 
ed, That from and after the 24th Day of June 1677 there 
ſhall be throughout your majeſty's kingdoms of England, do- 
minion of Wales, and town of. Berwick upon Tweed, 
raiſed, levied, collected and paid unto your majeſty, your 
heirs and ſucceſiors, during the ſpace and term of three 
years, from the 24th Day of June aforeſaid, and no longer, 


= P. 309. for beer, ale, * cider and other liquors herein after expreſſed 


by way of exciſe, oyer and above all other duties, _ 
an 


era «© -- 


& = & + wo, w 


* 


Term. Trin. 31 Car. 2. In Scace, 
and impoſitions by any former act or aQs ſet or impoſed in 
manner and form following, viz. (inter alia For every 
gallon of low wines of the firſt extraction, made of any 
kind of imported wine or cider, or other materials imported, 


to be paid by the maker or ſeller. 2. And that the ſeveral 


rates and duties of exciſe upon beer, ale and other liquors, 
ſhall be raiſed, levied, colleQed and paid unto your ma- 
jeſty, your heirs and ſucceſſors, during the ſpace and term 
of three years, as aforeſaid, and no longer, in the ſame 
manner and form, and by ſuch rules, means and ways, and 
under ſuch penalties and forfeitures, as are contained, men- 
tioned, expreſſed and directed in the before cited act of 
parliament of 23 and 23 Car. 2. That the plaintiff at the 
time of the treſpaſs, and for 3 years before was, and con- 
tinued a common diſtiller of ſtrong- waters at Wapping in 
Middleſex, within the juriſdiction of the chief commiſſion- 
ers of exciſe, and during all the time aforeſaid, did exerciſe 
the art and myſtery of a diſtiller of ſtrong-waters, and did 
extract a certain low wine of the firſt extraction. That 
one William Hall, gent. within the time aforeſaid, viz. 2 
Nov. 29. Car. 2. at the principal capital office of exciſe, in 
the pariſh of ſaint Peter the Poor in London, did exhibit be- 


fore the chief commiſſioners and governors of the exciſe, 


an information as well for the king as for himſelf, that the 
plaintiff being a diſtiller and maker of ſtrong-waters, ard 
of low wines within the juriſdiction of the ſaid office, be- 
tween 23 Auguſt 29 Car. 2. and 24 September following, 
being one month, made 5880 gallons of low wines of the 
firſt extraction of cider, or other materials imported, and 
did not pay the exciſe due for the ſame, contrary to the 
form of the ſtatute in ſuch caſe made and provided. To 
which information the plaintiff appeared, and pleaded Not 
guilty. And fo far it proceeded, that 13 November 29 Car. 
2. the commiſſioners proceeded to the examination of the 
matter aforeſaid, and thereupon it did appear by the oath of 
credible witneſſes, that the plaintiff had within the time 
aforeſaid made 5880 gallons of low wines of the firſt ex- 
traction of materials imported, and had not paid the exciſe 
due for the ſame ; and thereupon the ſaid commiſſioners did 
adjudge that the plaintiff ſhould forfeit 98“. being double 
the value of the ſaid low wines, to be levied of his goods 
and chattels. ; 

That 18 December 29 Car. 2. the ſaid commiſſioners, at 
the proſecution of the ſaid William Hall, made their war- 
rant to the defendants, being meſſengers belonging to the 
faid office, reciting the judgment aforeſaid, and by which, 

the 


* | 
6 * 


Term. Trin. 31 Car. 2. In Scacc. 


the ſaid commiſſioners did authorize and require the defen. 
dants, in his majeſty's name, immediately to enter into the 
plaintiff's houſe and diſtillatory, and to levy, by way of 
diſtreſs, the ſaid ſum of 98“. of the goods and chattels of 
the plaintiff, and the ſame goods to be diſpoſed * 10 
the ſaid act. 

That the deſendants purſuant to che ſaid warrant, 10 


Jan. mentioned in the declaration, did enter into the plain- 


F. 313. 


tiff's houſe, and did take the goods in the declaration men- 


tioned, for the ſaid 981. and that the ſame are not ſufficient 


to anſwer the ſaid ſum of g8/. 

That there are dregs of lugar, called molaſſes, made be- 
yond ſea, which are brought into England. 

That there are molaſſes which are made in England. 

That the low wines, in the information and judgment ſpe- 

cified, were extraded from the molaſſes, which were ex- 
trated and made in England from ſugar imported from be= 
yond the ſeas, and divers other Engliſh materials. 
That the ſugars, from which the molaſſes of which the 
ſaid low wines were extracted, were ten times of more va- 
Jue than the reſt of the materials which were uſed by ſepar- 
ation of the aforefaid molaſſes from the ſugar aforeſaid. 

That the molaſſes can never be made ſugar again. 

That the plaintiff in making the ſaid low wines doth 
uſually add ſeven hogſheads of waſh, in which are put one 
quarter of malt, and twelve hogſheads of water to produce 
the extract of 200 gallons of low wines. 


1 


That the principal ſpirit of that extraction is produced 


from the molaſſes. But whether upon the whole matter 


the defendants be guilty or no, the jurors ignorant, & pe- 


tunt adviſamentum Curie. 


Williams for the plaintiff, The queſtion is, Whether 
molaſſes be an imported material within the ſtatute of 29 
_ 2. 

This act is intituled a free gift of the commons in 
5 without any recompence moving from the 
crown, and therefore ought to be expounded beneficially 
tor the people. 

2. Tis a new charge and impoſition upon the ſubjed, 
and odious to the people by way of exciſe, 

3. Tis found that molaſſes made in England is uſed in 
making of low wines, and *tis found that this low wine is 
made of theſe molaſſes. 

The act diſtinguiſhes between low wines made of foreign 
molaſſes, and wine made of Eng/i/ſb materials. : 

No 
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No low wine is made of Engliſt material alone. 

Materials here are intended immediate materials, vis. 
The molaſſes which are Engliſh. | 

Object. Materials ſhall be ſuch as comprehend the prin- 
cipal part in value. | 

Reſp. The bulky part is the materials, and not the value ; 
and here the lump is the quarter of malt; as Engliſh cloths 
are ſo called if they be made of Engliſh cloth, though there 
be French lace upon them of double the value. 

And the material cauſe is that which is immediate, as cloth 
is the material cauſe of a garment, not the wool. 

And *twill be a hard conſtruQtion to put upon the trade 
of diſtillers, who are numerous; and yet the whole rent 
reſerved upon the duty from them to the farmers is but 50%. 
per Annum, which would be 5000). if they ſhould be ſaid 
imported materials, and 'twould not be worth their labour, 
if ſo, and multitudes would be undone. 


Ward for the defendant. There are two queſtions. 

1. If an action of treſpaſs will lie againſt the officers, be- 
cauſe they ated by authority from the commiſſioners of ex- 
ciſe, who have juriſdiction of the cauſe, and ought not to 
be queſtioned here ? 

2. Whether the duty be due here to the king. 

1. It doth not lie, 8 Co. Dr. Bonham's caſe, 10 Co. the 
caſe of the Marſhalſey. And when a man aQs as judge, 
he is not queſtionable. 1 Cr. 341. Pidgeon's caſe. And the 
plaintiff ought to have brought his appeal, and not an ac- 
tion of treſpaſs. 

Object. Mich. 19 Car. 2. Terry verſus Huntington. 

Reſp. The queſtion there was, Whether the liquors were 
ſtrong-waters perfeAly made? And the jury found againſt 
the fact, and ſo the commiſſioners had not juriſdiction. 

To the 2d. Here is a duty due for theſe low wines. 


® 1. They are made of materials imported, viz. Dregs . 


of ſugar and lees of wine, which are not Engliſh, and 
though Engliſh materials are added, that alters not the caſe, 
becauſe *tis found, that all the Engiſb ingredients together, 
without theſe materials, would not have made theſe low 
wines, & ubi major pars ibi totum. In the caſe of alnage, 
which is only for woollen cloth; yet reſolved that linſey 
woolſey pays alnage, though but part wool. 

Upon the ſtatute of tillage, the major part gives the de- 
nomination, when prices of corn exceed ſuch a value; the 
common price regulates that ſtatute. 

Croon's caſe, information upon the ſtatute of 22 Car. 2. 

the 
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the laſt clauſe thereof, which ſays, That all wines remain. 


ing in ſtore ſhall pay the duty. The defendant there im- 
ported wines in 1666. and fo the wines were not remaining 
in ſtore, becauſe imported before the act; and yet reſolved 
that tney ſhall pays and fo agreed in a writ of error by 
Hales and Paughan. St. Hills caſe, importation of wheat 
meal was within the ſtatute of tillage.. 

As to the reſervation of the rent to be but 500. tis not 
found in the verdiQ, Adjourtatur. Peſt. 


Memorandum, In September 1679. Francis Barrel ſerjeant 
at law, who had been a reader of the Middle Temple, died 
in Kent. 


Memorandum, October 22. Sir William Jener, knight, 
attorney general, ſurrendered up his patent, and I took the 
acknowledgment thereof ; and fo the place of attorney ge- 
neral became void, by leave from his majeſty. And after- 
wards about Oclober 25. fir Creſtuel Levinz, knight, was 
made attorney general, | 


By the ſtat. of 26 H. 8. cap. 3. The revenue of the 
firft-fruits and tenths of the clergy was granted to the 
erown, and the ſeveral biſhops were thereby appointed col- 
leQors thereof in their reſpeQive dioceſes. The auditor 
was to make up their reſpective accounts, which were by 
him tranſmitted into the office of the pipe, according to the 
courſe of the exchequer, where the biſhop had his Quietus 
eft, and where all accountants accountable in the exchequer 


* P. 313. have their * Ovietus eff at this day. But the auditor was 


not thereby enjoined to give the biſhop a duplicate of his 
account; and it was needleſs then, becauſe he had his Qui- 
etus eſt from the pipe, without fee or other reward for the 
ſame. 


By the ſtatute of 32 H. 8. cap. 45. That courſe was 
altered, and a court of firſt fruits and tenths was erected, 
conſifting of a chancellor, treaſurer, attorney, and two aus 
ditors, who were to make up the accounts of that revenue, 
and being fairly ingroſſed, were to remain in the ſarge court 
as the king's records, and not tranſmitted into the pipe: 
But no Qyietus eſt or duplicate of his account was thereby 
enjoined to be made and given to the biſhops. 


By the ſtatute of 7 E. 6. cap. 1. The auditors were en- 


joined to make forth and give duplicates of their accounts 
at 
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at the reaſonable requeſt and coſt of the accountant, where- 
in the biſhops were included, and accordingly the practice 
has gone ever ſince the beginning of queen Elizabeth; and 
I never heard it was diſputed by any until the archbiſhop of 
Yerk, when biſhop of Carliſle, was pleaſed to call his du- 
plicate of his account, a Qzietus ci, and ſo would pay no- 


thing for it. 


- Queen Mary by virtue of an act of parliament made in 
the ſecond ſeſſion in the firſt year of her reign, cap. 10. 
by her letters patent diffolves tlje ſaid court of firſt-fruits, 
and then creates a new office and officer, viz. The re- 
membrancer of the firſt-fruits and tenths, who was to take 
all compoſitions, ard to enter all accounty, and to make out 
all proceſs againſt Non. ſolvente, and all proceedings therein, 
to be under the ſurvey of the court of exchequer. 


In the ſecond and third year of Philip and Mary, the 
clergy were exonerated from payment of firſt-fruits and 
tenths. 


In the firſt year of queen Elizabeth, cap. 4. The pay- 
ment of firſt-fruits and tenths was reſtored to the crown, 
and all things concerning the ſame that remained untaken 
away the eighth of Auguſt in the ſecond and third year of 
the ſaid Philip and Mary, were then reſtored and ſettled un- 
der the ſurvey and government of the exchequer, but the 


court of firſt-fruits was not revived, for that was diſ- * P. 


ſolved before the ſaid eighth of Auguſt, and the remem- 
brancer being then eſtabliſhed, continues to this day in 
every degree, ſort or conditjon, as it was at or before the 
eighth of Auguſt in the ſaid ſecond and third year of Philip 
and Mary, at which time the clergy were exonerated from 
payment of firſt-fruits and tenths. 


The - archbiſhop requires auditor Bridges to examine, 
ſtate and paſs his accounts for the year 1675, 1676, and 
1677, according to the method I concetve he- has ſent up, 
which is not purſuant to the auditor's truſt, and would be 
prejudicial to the king to the loſs of all arrears owing by 
the incumbents; for in his ſtate no arrears of the clergy are 
continued in charge: Not underſtanding the true nature of 
thoſe accounts, in that they relate not barely and ſimply 
to the biſhops - receipts and payments, but to the whole te- 
venue of the refpeQive dioceſes, each incumbent is thereby 

charged 
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charged and diſcharged. And if no arrears be continued in 
charge upon the incumbents, they all, or any of them may 
plead the account made out in the biſhop's name (when en- 
tered upon record) for their diſcharge. 


. 318. * Term. Mich. 31 Car. 2. 


Uſes, 
Pollexf. $82. 
2 Jones 114. 
2 Lev. 223. 
2 Show. 6. 
Antea 278, 
302. 


In the Exchequer Chamber. 


John Liſle verſus John Grey. Error oui of B. R. 
Ejefttment. Northumberland. 


HE plaintiff declares of the demiſe of William Liſle 

of four meſſuages, twenty acres of land, two hun- 
dred acres of meadow, two hundred acres of paſture, and 
three hundred acres of moor in Adlon, in the pariſh of 
Felton. Upon Not guilty pleaded, the jury find a ſpecial 
verdict, 


That one John Liſle was ſeiſed in fee of the tenements 
in queſtion, and ſo ſeiſed 15 Auguſt 15 Car. 1. by inden- 
ture between himſelf of the one part, and Jon Robſon, and 
others, of the other part, for ſettling the premiſſes in his 
blood; and in conſideration of the natural love and affection 
to thoſe to whom the eſtates aſterwards are limited, and for 
the advancement of his fon Edward Liſle, covenants to 
ſtand ſeiſed, to the uſe of himſelf for his life without im- 
peachment of waſte, the remainder to the uſe of the ſaid 
Edward Liſle for his life, the remainder to the uſe of the 
firſt ſon of the ſaid Edward, and the heirs male of his body, 
ſo to the ſecond, third and fourth ſons, and ſo ſeverally and 
reſpectively to every of the heirs male of the body of the 
ſaid Edward Liſle, lawfully to be begotten, and the heirs 
male of the body of ſuch heirs male lawfully to be begot- 


ten, according to their ages and ſeniorities, and for —_ 
0 
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of ſuch iſſue, to the uſe of William Lifle of Warkwerth, 
gent, for his life, and after his deceaſe, to the uſe of his 
firſt ſon in tail male, and ſo to his other ſons, the remain- 
der to the right heirs of the covenantor. 

Provided, That if it ſhall happen the ſaid Edward Liſle 
to die without iſſue male of his body lawfully begotten, 
then the ſaid covenantor and his heirs ſhall ſtand ſeiſed, to 
the uſe, intent and purpoſe that they ſhall raiſe out of the 
-profits the ſeveral ſums of 100). a- piece for each and every 


of the“ daughters of the ſaid Edward Liſle, to be paid to * P, 316. 


the eldeſt firſt, and ſo in order according to their ſeveral 
ages; and the ſaid John Lijle had iſſue Edward his eldeſt 
ſon, | 

Mar. 17 Car. 1. John Liſle died ſo ſeiſed. 

Edward had iſſue only a daughter ſtill alive. 

30 September 1649. Edward made a feoffment to the uſe 
of Thomas and Fohn Forſter, and their heirs, with warranty 
againſt all men, 

Hill. 1649. a recovery was ſuffered wherein Ralph For- 
ſter was demandant, the ſaid T homas and John Forſter tenants, 
and the ſaid Liſle vouchee, and he vouched over the com- 
mon vouchee. | | : 

t May 1674 Edward Liſle died without any iſſue, but 
his daughter; That at his death all the eſtates limited by 
the indenture of 15 Auguſt 15 Car. 1. preceding the limi- 
tation to William Liſie named in the ſaid indenture, and now 
leſſor of the plaintiff, did end and determine. 

The ſaid William Liſle was couſin of the whole blood of 
the ſaid John Liſle. 

20 January 28 Car. 2. William Liſle entered upon the 
poſſeſſion of the defendants, and made the leaſe to the 


. plaintiff, who entered and was poſſeſſed until the defendants 


ejected him. And if for the plaintiff, for the plaintiff, Sc. 
And judgment was given in B. R. for the plaintiff, and 
row the defendants bring a writ of error. : 
And I conceive judgment ought to be reverſed. 


The ſingle queſtion in this caſe will be (for I do not think 
the proviſo which appoints the daughters portions will make 
any doubt, becauſe tis found in the verdict, That all eſtates 
precedent to William Lifle's eſtate determined upon the 
death of Edward) What eſtate Edward Liſle had by virtue 
of the indenture of 15 Auguſt 15 Car. 1. tor if he had but 
an eſtate for life, then the judgment ought to be affirmed ; 
but if he had an eſtate-tail, then the judgment ought to be 
fyerſed; and J hold that he had an eſtate-tail. | 

| U There 
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There are but three arguments that I can find, that can 
be urged why he ſhould have but an eſtate for life, viz, 

1. The intent of the covenantor. Pg 

on That the word (terrs) here muſt be taken for ſons or 
iſſues. / 
3. That heirs male here muſt take by way of a ſpringing 
u'e. | 
* 1. As to the firſt. That it was the intent of the co. 
venantor, that the heirs-male of Edward ſhould take by 
purchaſe, ſeems apparent. 

1. From theſe words, fo, viz. as the four fons, ſo every 
other heir male have it. 

2. Severally and reſpectively as they become in being. 

3. Why ſhould but four ſons be named, had not the co- 
venantor intended that every other ſon fhould take by the 
fubſequent words? : 

4. It's provided, that Edward ſhall have power to make 
proviſion for the daughters, which needed not have been, 
it the covenantor intended an eſtate-tail. 

5. To the heirs male of ſuch heirs male, had been need- 

leſs. 
6. To the heir male according to their ſeniority. 
All which do ſhew that it was the intent of the cove- 
nantor to have Edward to be but tenant for life, and his ſons 
intent, incon- to take as purchaſers; notwithſtanding which intent, yet if 
ſiſtent with the ſuch iment cannot conſiſt with the rules of law, the limita- 
ee tion will be void, and therefore a grant of lands by deed 
garded, Bridg- Executed by hvery and ſeiſin to A. for ever is but an eſtate 
ee. i for lite, though the teoffor intended otherwiſe. Dod. & 
en, men e con- Ttud. lid. 1. cap. 24. fol. 39. b. So a gift by deed to a man 


tra. debent ir- and his heirs tor twenty years ſhall go to the executors. 


es co. Lit. ed. 740. Dad. & Stud. lib. 2 cap. 20. f. 93. b. 80 


9 27. 


* a feoffment 10 A. upon condition, that if he pay not B. a 
certain ſum, B. ſhall enter, yet H. cannot enter. | 
Uſe governed And this holds as well in cafe of a uſe, as at the com- 


by the rules mon law; for before the ſtatute 27 H. 8. after uſes had 
: gained the reputation of inheritances deſcendible, the com- 
mon law directed the deſcent of them, and therefore ther? 
was poſſeſſis fratris of a uſe, as well as of land. 5 E. 4 7 
4 Co. 22. a. 

3 Cre. 886. Uſes are now reduced to the rules of the common law. 
-— wap verſus 1 Co. 87. b. Corbet's caſe, 6 Co. 34. Fitzwilliams's cale. 
| A feoffment to the ule of A. and his iſſues male of tt: 
body makes not an eftate-tail. Roll. Abr. Tit. Eflate 837- 

R. pl. 1 and 2. ; 
And cherefore in our caſe it being expreſoly againſt ” 
rule 


* 
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tole of law, that where the anceſtor takes an eſtate for life, 
and afterwards the land is limited to him and the heirs of 
his body (heirs) ſhall be a word of limitation. 1 Co. 104. a. 
Shelke's caſe. Theſe words ſhall not be conſtrued accord- 
ing to the intent of the party, but according to the rule of 
law, * and ſo Edward fhall be in of an eſtate- tail executed ® P. 918, 


by virtue of theſe words, 


2. As to the ſecond argument. Where this limitation is to Heir not takey 
the heirs male, that is, to his (iſſues) male, and ſo as much for ifue. 
as I ſons.) 

True it is, in the ſcripture phraſe 'tis ſometimes ſo taken, Huſband, ſo 
as, This is the heir, let us kill him; and St. Paul, The heir called after 
whilſt he is a child is under tutors and governors, and differeth * — 
not from a ſervant. perſon, 8 Cs. 

But in our law 'tis never taken ſo, no not in a will. 73- a. 

** In Foſter and Ramſey's caſe, Mich. 1057. B. R. The 9 Ce. 145. b. 
caſe was to this purpoſe, thus: Sir Robert Ramſey had iſſue S=ndoy's caſe, 
TY four ſons, Robert, Nicho/as, John and George; Robert being 
* an alien had only daughters; Nicholas had iſſue Patrick ; 
Join by his will gives his land to the heir of his brother 
Nichs/as in fee, Nicholas being then alive. Reſolved, Pa- 
trick the ſon did not take; and yet in common parlance the 


* eldeſt ſon is called heir. 2. It might amount to a deſcrip- 
1 1 tion of the perſon, and to enure as an executory deviſe, 
* viz. To the heir of my brother Nicholas. 1. To the per- 
DP ſon who ſhall be heir at the death of my brother Nicholas ; 
_ and yet reſolved ut ſupra: For the proper uſe of the word 

5 heir, is to make an inheritance. 1 C9. 103. 6. Shelly's caſe. 
Ta And ſhould the word Heir be otherwiſe taken, and only as 
* a deſcription of the perſon, it would make ſtrange altera- 
& tion, eſpecially in wills. | i ; 
ka Now if this word cannot be taken for ſon or iſſue in a 
5 will, much leſs in a deed, which is contrived by learned 
BY advice. 

o The third and laſt argument is, That this eſtate may gpriogiog Utes. 
= enure to the heirs male by way of ſpringing uſe; as thus, 

* 'To the heirs male of Edward, that is, To ſuch others as 
55 ſhall be his heirs male of bis body, when they ſhall have a 
3 capacity ſo to take; and in the mean time the uſe to ſleep 

in the covenantor; and ſo was Pibus and Mitford's caſe in 
B. R. 25, Car. 2. B. R. where the caſe was thus. Upon a 


ſpecial vet dict in ejectment, Michael Mitford was ſeiſed in 
fee, and had iſſue two ſons, viz. Robert by his firſt wife, 
and Ralph by his ſecond wife, whoſe name waz Jane, and 

U 2 ſa 
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ſo being ſeiſed by indenture covenants to ſtand ſeiſed, after 


the date of the ſaid indenture, To the uſe of the heirs male of ' 
his body begotten on the body of his ſaid wife Jane, with 4 Th 
TT 319. * remainder to his own right heirs. And the queſtion was, tim 
Whether any eſtate did accrue to the ſon by the ſecond 47 
wiſe? And adjudged that there did by way of a ſpringing hay 
uſe. | | | neit 
But I think there is good reaſon for that caſe, and yet Co. 
not for the cafe in queſtion, For in that caſe, *tis true the =” 
covenantor had all the eſtate in him at and after the time of tail, 
the covenant, but it cannot be ſaid that he had an eſtate for mac 
life, or any other particular eſtate, and ſo 'tis not within = 
the rule of Shellie's caſe. But in our caſe Edward Liſle ture 
was ſeiſed for life (and ſo the verdi& expreſly finds it) and eſta! 
ſo within the rule of Shellie's cafe directly. | F; 
And if this conſtruQtion ſhould be made, I cannot ſee in thire 
what caſe the rule in Sgellie's cafe will hold; for all may be they 
interpreted as ſpringing uſes, and to lie in gremio Legis till ſtrat 
there be a ſon. Ard I take the rule in Shellie's caſe to be a 2. 
poſitive law, of which there can no reaſon be given, but is tenat 
a land- mark by which other caſes are bounded ; and ſuch nant 
are many rules in our law, as why a fine ſhould not be re- oy - 
yerſed for non-· age of the conuſor but by inſpection during eſtat 
the non-age ; and yet in a common recovery tis otherwiſe; gran! 
ſo life and death are to be tried by jury, yet the life of the parli 
huſband in a writ of dower, is to be tried by witneſſes. not 
But upon the whole matter, I take this caſe to be the ſhall 
ſame with Lewis Bowles's caſe, and that here Edward had not a 
an eſtate-tail ; and ſo judgment ought to be reverſed. 3 
by ſe 
3 . 
Murray verſus Eyton. Antea 260, 286. LED 
Estate. AUNDERS for the plaintiff. The ſole queſtion depend; — 
5 * 237 upon the fine and conveyance levied and made by Charles whic] 
- + Soil earl of Derby; and in this caſe there are two points. Re 
2 Show. 104, 1. Whether the private aQ of parliament of 4 Fac. hath they 
Peftea 338. allered the eſtate- tail granted by the letters patent of 2 R. eſtate 
3. and hath made it another eſtate, or hath altered it in ariſe 
ſome accidents. | and t 
2. Admitting tHat the eſtate be altered, Whether this new for th 
eſtate be reſtrained from alienation, by 32 FH. 8. cap. 36. the ſ. 
It appears upon the verdi&, that earl Charles received priva 
17007. for the iale of the land. But the land is of the into ſ 
value of 2000. per Aunum, and the purchaſers have reim- vatio 


purſed themſelves at lcaſt 400007. none 
| Before ſerd's 
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* Before I ſhall ſpeak to the firſt point, I premiſe, 1. 4p 320 
That the reverſion of the crown continues as it was at the HERES. gs, 
time of the making of the letters patent. 2. If this act of 

Fac. had not been made, the firſt eſtate-tail could not 
have been barred. 3. If the eſtate-tail is not barred, then 
neither the feoffment nor fine have made any diſcontinuance. 
Co. Lit. 355. 4. . 

And that the act of 4 Fac. hath not altered the firſt eſtate- 
tail, I ſhall prove, by anſwering ſome objeQions already 
made, and then produce reaſons, | 
- 1. Objeft. The firſt eſtate had no power to make join» 
tures to the wives of them, or the wives of their eldeſt 
eſtates, which this eſtate hath. 

Reſp. It doth appear, that *twas the intent that only a 
third part ſhould be ſo diſpoſed, which was no more than 
they ſhould have for dower; and ſome of the lands are re- 
ſtrained from that privilege. 

2. Objef. By the letters patent every of the grantees way 
tenant in tail, and might commit waſte ; but ſo cannot te- 
nant for life by this act. | 

Reſp. The omiſſion of that privilege doth not alter the 
eſtate; for if the King gives land upon condition, that the 
grantee ſhall not commit waſte, and afterwards an act of 
parliament is made which releaſes that condition, that doth 
not alter the eſtate. So e contra, If an act of parliament 
ſhall take away the privilege of committing waſte, it doth 
not alter the eſtate, | 

3. Object. By the letters patent the lands are to be holden 
by ſervice of chivalry, and now here will be no tenure. 

Reſp. The tenure doth not alter the eſtate, becauſe *tis 
but a collateral accident. | 

4. Object. By the letters patent there was an intire eſtate 
given; but here are ſeveral eſtates, for lite, and eſtates-tail, 
which are not intire. | 

Reſp. Theſe eſtates are all the ſame in quantity, which 
they would have been without the act, and it's the ſame 
eſtate as to duration; for whatſoever eſtates are here made, 
ariſe out of the eſtate tail, and the reverſion is not touched, 
and that was the intent of the act, as appears by the ſaving ; 
for the enaQting part is, That the ſeveral perſons ſhall have 
the ſeveral eſtates under the ſavings following. And this 
private act hath cut that, which was but one intire eſtate, 
into ſeveral pieces; and Cs. Lit. 372. b. The third obſer- 
vation there is, That if the king keeps the reverſion, „ Pp. 321. 
none of the meſne eſlates can be barred ; and ſo in Staf- 

ſerd's caſe. 


Ob je, 


1 
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Object. If the heir ſhall bring a Formedon, he muſt count 
upon this act of 4 ac. and therefore the eſtate ariſes by 
that act, which is the donor. | 

Reſp. The heir need not here bring a Formedon, but may 
enter; but if he will admit himſelf out of poſſeſſion, he 
ſhall not count upon the act only, but upon the letters pa- 
tent and the act alſo; for ſuppoſe the firſt intail be ſpent, 
the king muſt count upon the letters patent in a Formedin 
in Reverter. This act is not the donor, but the crown; 
for the parliament cannot give, but by virtue of the legiſla- 
tive power eſtates may be ſettled or changed, as in this 
caſe. 
There are ſome things to be obſerved, by which the in- 
tent of the act appears, that the eſtate-tail ſhould not be 
aliered, wherein there are remainders to ſeveral perſons, in 
order, That (whereas before there was ſome diſpute who 
were firſt to take) all perſons might be ſatisfied with the 
order in this ad preſcribed concerning the ſame. 

1. In the ſaving, there is livery and primer ſeiſin reſerv. 
ed to the crown, as if the act had not been made, which 
could not be if the eſtates were new, 

2. Power to make jointures for life, had an eve to the 
firſt eſtate-tail, for there is a power to bind the iſſue, but 
not the remainders; and ſo of leaſes; but the king ſhould 
not be bound, 

The intent of the parliament was to make a ſettlement in 
the family, and not to give the parties power to alien, for 
they intended by the ſaving to preſerve the lands from alie- 
nation, as if the act had never been made. 


As ts the ſecond point. That this eſtate is preſerved by 
the ſtatute of 32 H. 8. cap. 36. By the ſtatute of 4 H. 7. 
cap. 24. and before 32 H. 8. cap. 36. a fine did not bar an 
ordinary eſtate-tail. True it is, that Co. Lit. 372. is con- 
trary, and that it did bar; but it is but his opinion, and he 
cites no authority for it, and there are other authorities 
againſt his opinion. The ſtatute of 32 H. 8. ſays, That 
there was diverfity of interpretation and expounding of that 
ſtatute, whether ſuch fine ſhould bar the iſſues in tail; and 
ſo it appears by the book of 19 H. 8. 6. which ſays, That 
the words of the act of 4 H. 7. are ſatisfied by barring the 
iflues of tenant in fee-ſimple ; and the iſſues in tail, though 
in ſome meaſure privies,“ yet they claim paramount the 
fine. And general words in an act of parliament do not 
comprehend an eſtate-tail, as in the caſe of Premunire. Cs. 


Lit. 130. a. 11 Co. 63. Dr. Fefter's caſe. 
Between 
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Between 4 H. 7. and 26 H. 8. were between forty and 


ount ſbiſty years, and yet all that time no eſtate- tail was forfeited 
$ by for treaſon, Now what reaſon had the judges to conſtrue 
the general words of 4 H. 7. that a fine ſhall bind as well 
may privies as ſtrangers, that the iſſues ſhall be bound by a vo- 
„ he ſuntary act of the tenant in tail, and yet that he ſhall not 
pa- forfeit his eſtate for treaſon, which is the higheſt offence ? 
pent, The words of Weſtm. 2, are, I hat he ſhall not have pote/- 
nedon tatem alienandi, and that finis ipſo jure fit nullut. That a 
n; fine was no bar to the iſſues in tail between 4 H. 7. and 32 
ziſla- H. g. and Br. Aſſurences 6. 19 H. 8.6. Amongſt the 
thus judges who were of another opinion was Brook himſelf, 
which ſhews that either the reporter was miſtaken, or my 
* lord Brook had retraded his opinion, which was ten years 
t be after the writing his abridgment, and 1 Anderſon 46. pl. 
** 118. 
who Obſervations out of the ſtatute of 32 H. 8. itſelf. 
i the 1. There was diverſity of opinions in this point, 

2. The words are, Be it enafted (not declared) ſo it is a 
erv. conſtitutive, not a declarative act, it is [ntroduftivum novi 
hich Juris, non declarati vum veteris, that fines ſhall bar an eſtate- 

tail. 
the 3- That the fines heretofore levied ſhall be a bar to the 
but eſtate-tail, which ſhews that the ſtatute of 4 H. 7. was too 
ould feeble to do it. 

: 4. The third proviſo, That the act ſhall not extend to 
* ſuch fines as were then in ſuit, by which it appears that. 
for there were recoveries of lands in tail of which fines had 
alie- been levied. 


5. The words of the ſtatute are, That this act ſhall not 
extend to fines of lands, whereof the reverſion is in the 
king, but that every ſuch fine ſhall be of like force as it was 
or ſhould be, if the act had not been made. Obſerve the 
ſtatute of 34 H. 8. recites, that there was a great miſchief 
by this doubt for a recovery, but not by a fine, which ſhews 
that fines were not uſed in ſuch caſes. 

Serjeant Maynard for the defendant, The eſtate-tail is 
not extinguiſhed, but altered. The points are, 

1. Whether here is any eſtate within 34 H. 8. 

2. Before 34 H. 8. a recovery did bar the iſſue in tail, 
in caſe of an adverſary writ ; but the queſtion was of writs 
by conſent. Vide 10 Co. 43. b. That a common recovery 
barred in all caſes, 

By this act of 4 Fac, the firſt eſtate-tail is clearly bar- P. 323. 
red, and conſequently the clog upon it that it could not be 
barred, is gone; and earl Char/es or his ſon ſhall not claim 

under 
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under the old intail; ſo that the queſtion now will be, Whe- 
ther the eſtates created by 4 Fac. ſhall be withip the ſtatute 
of 34 H. 8. And 1 hold that they are not, becauſe thoſe 
eſtates do not iſſue out of the reverſion belonging to the 
crown, but only out of the old intail. When a third eſtate 
is to be raiſed out of the other two, it ſhall be ſaid to come 
out of each of them, according to their reſpeQive capaci- 
ties to grant or paſs the ſame. Trepart's caſe. If the king 
and the earl of. Derby had joined in a fine to raiſe an eſtate- 
tail, the earl had been the donor, An act of parliament 
adds ſtrength to an eſtate, but is directed by the law. 8 Cz, 
Barrington's caſe. | 
Object. It is an eſtate created by parliament, and that is 
the donor. 
Reſp. William tenant in tail is the donor. 2 Co. 15. and 

16. | | 
The reaſon why a. common recovery did bar the iſſve, 
was not becauſe it was a common aſſurance; but becauſe at 
the common law every recovery was a bar. And though 
the ſtatute of VNeſim. 2. cap. 1. is, that tenant in tail ſhall 
not alien neg; per fatium nec feoffamentum, and a recovery 
is not named; yet in the ſame parliament cap. 4. If tenant 
in tail loſe by default, he ſhall have a Qyod ei deforceat, 
which ſhews that a recovery did bind before that ſtatute 
and at this day a common recovery bars a tenant in fee- 
ſimple. though there be ro tenant of the freehold, and ſo 
was 12 E. 4. Taliarum's caſe. And when a recovery is 
had, it doth not appear to the court but that it was grounded 
upon good right; and it is incident to an eſtate-tail to be 
barred by common recovery. Portington's caſe. 


To the ſecond point, Whether a fine would bar the iſſue 
before the ſtatute of 32 H. 8. There is no reſolution in the 
caſe of 19 H. 8. 6. but Dyer 32. ſeems to make it a bar, 
and had not the law been ſo, the ſtatute of 32 H. 8. would 


not have reſpcRed fines that had been paſt, for it would 


have been unjuſt to alter eſtates paſt, contrary to what the 
law was taken to be at the time of the paſſing them. 

Object. Netley's caſe cited in Stafford's caſe, 8 Co. 78. a. 

Reſp. There is no ſuch caſe to be found; but there is a 


| eaſe, 3 Cre. 595, and 612. Stratfield verſus Dover; where 


bs 3 324. 


diſſeiſor of tenant in tail, the reverſion being in the crown, 
levied a fire and barred the iſſue ; but it is ſaid there, * that 
the caſe went off upon point of pleading, (but ſeems con- 
trary, 1 Cro. 430. by Jenes juſtice) : But the lord Heb. 332 
and 333. taking notice of Netley's caſe ſays, That to com- 

, ptehend 
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prehend fines within 34 H. 8. by the words, any other 
Thing, was an oblique and indirect ſtrain, and therefore all 
js granted upon Cro. 395. Adjournatur. 


Player verſus Vere. Antea 288. 


IR Robert Sawyer contra. Object. This by-law re · py Law. 
ſtrains trade, 1 Danv. Abr. 

Reſp. All cuſtoms and by-laws do reſtrain trade one way 738 P 5 | 
or other, as 5 Co, the chamberlain of London's cafe, and 8 1 Vent, 21, 
Co. Vaggoner s caſe ; but this is not a trade, but an employ- 2 Keb. 27, 
ment; as porters and coal-meters, c. which are within“ 55. 
the diſpoſition of the city. 

0bjeft.. This power is to be exercifed by deputy. 

Reſp. The exerciſe of power in all great bodies ought to 
be delegated; and it is impoſſible otherwiſe to have it 
executed. 

Object. Taylors of Ipfwick's caſe, and 1 Roll. Abr. 364. 
Mor 576. | 

Reſp. Thoſe were orders to reſtrain trade by virtue of 
ſetters patent; but here is general cuſtom to make by-laws. 
The caſe of Pain and Houghton was upon this particular 
cuſtom. 
As to the penalty, it is common to every by-law ; for 
what may be prohibited, may be prohibited upon a penalty, 
1 Roll. Abr. 365. pl. g. Edwards's caſe, 

But if the by-law be naught for the fine, it may be good 
as to the other part of it. In every diſpoſal of the places 
of corn porters and coal-meters, a reaſonable fine is re- 
ſerved. 

Conſider the emoloyment and the perſons, and it will be 
thought reaſonable that a ſtridneſs ſhould be uſed more than 
ordinary. 

Obiecl. The defendant is not within the cuſtom, becauſe 
he is alledged to be a citizen. 1 Bulſt, 11. Green's caſe. 

Neſp. There was a private company of Butchers, and not 
like this caſe, which is of all the city, where by-laws will 
bind ſtrangers, as the cuſtom of foreign bought and foreign 
ſold ; ſale of an horſe by an inn-keeper for his meat, &c. 

Object. 23 and 24 Car. 2. In this court, Player verſus # P, 325. 
Dean; and in 24 Car. 2. R. Player verſus Bradnex. 

Reſp. The objection was made in Dean's cale by ale 
chief juſtice, That that by-law was not for hire; and ſo it 
went off; and 22 Car: 2. in C. B. Player verſus Hutchins. 
The court was divided. 1 

ut 
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But admit that there is no ſuch cuſtom, or that it he 
doubtful, yet it is more agreeable to juſtice to grant a Pr. 
redendo, becauſe otherwiſe there would be a failure of juſtice, 
becauſe there is no other remedy to reſtrain theſe ears, which 
will, when without number, annoy the ſtreets; and if a 
Procedendo be granted, then upon the trial, the cuſtom may 
be controverted, and found ſpecially. 

Here Player cannot proceed in this court, becauſe the 
action here muſt be brought in the name of the mayor, 
commonalty and citizens; but this by-law orders the action 
to be brought in the mayor's court by the chamberlain, and 
for this cauſe a Procedendo was granted in Wilford"s caſe, 
Moor 403. pl. 538. fo for calling a woman whore, 2 Roll. 
Abr. 69. 1 Cro. 486. Adjournatur ad proximam Cur. 

Afterwards it was argued for the defendant, "That this 
caſe differs from all caſes of by-laws made by other corpora- 
tions, in this, That we ſhall preſume primo intuitu, that 
this by-law is good, until it ſhall be found upon examina« 
tion defective, becauſe it is not a by-law made by a private 
company for managing their particular affairs. Nor 2d), 
by a corporation made up and conſiſting of a ſmall number 
of men, Nor 3dly, by men obſcurely educated and ſkilful 
only in trade and not in Jaws, 

But a by-law made by the body of the great and moſt 
famous city of Lenden ; a a city known, where England is 
not; a city which is well ſkilled not only | in trade of all 
ſorts, but in learning likewiſe, 

And by-laws of this nature made by the whole city, are 
made not only by the lord mayor and aldermen, but alſo by 
the common council repreſenting all other the citizens, at- 
tended and aſſiſted with the recorder, counſel at law, and 
very many others learned and well read, not only in the 
laws of this kingdom, but in all other human learning. 

So that he that will ſuddenly cenſure ſuch a by-law with» 
ont well weighing it, and ſtrictly comparing it with the 
rules, whereby all by-laws are to be examined, will under- 
take a great taſk, and with much difficulty (if at all) obtain 
a juſtification from knowing men. 

* And as fir Fransis Moor ſays in his argument of Dave- 
| nant and Hardie's cuſe 583. All by-laws are accommodated 1 
the utility end advantage of the place. And ſo a by-law made 
in Newcaſtle may be good FA that place, which may not 
ſerve for London or Norwich. 

So I make no queſtion but that this by-law hath been 
found in the main of it, ſo far as to order the carts and cat- 


men, a moſt advantageous law for thecity ; for, conſidering 
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the humour of ſuch men, the populouſneſs of the place, 
the quality of perſons there inhabiting, and thither reſort- 
ing, and the occaſions of ſtopping the ſtreets and lanes, 
which though much amended of late, yet narrow enough 
for the paſſengers, fome ſuch law is very fit to prevail in 
this city. 

2 rather for that this is not a trade, but an em- 
ployment ; and therefore where it is objected, that the city 
may as well reſtrain brewers, taverns, tallow-chandlers, fc. 

I anſwer, There is not the ſame reaſon, for they are 
trades to which men are bound apprentices, and to take 
pe their trade 1s to take away their livelihood, 

or 2dly, That the overſight is committed to another 
corporation, for I cannot ſee, why it may not be as well 
managed by them, nay better than by others, 


Object. What if The preſidegt will not grant a licence? 


Reſp. Tis not to be preſumed when we conſider what 
great truſt he is in already, that he ſhould falſity it in ſo 
ſmall a matter. 2dly, The ſame objection may be made to 
the clerk of the inrolments in Chancery, or any officer of 
any court of juſtice. And if an action of the cafe will not 
lie here, yet an equivalent remedy may be had, for upon 
an addreſs to the mayor and aldermen there will be provi- 
ſion in ſuch caſe. So that ſo far I ſhall not doubt of the 
validity of this by-law. 

That which ſticks with me is, That part of it from 
whence ariſes this very controverſy, which is, That 175. 4d. 
per annum, and no more, ſhall be received and paid for a car- 
room, and 208. and no more, or greater fine, upon any admit- 
tance or alienation of a carroom, which 1 75. 4d. per annum, 
and 208. aforeſaid, is wholly to be applied towards the relief 
and maintenance of the poor orphans harboured and to be har- 
boured in Chriſt's hoſpital ; and if he ſball work without 
licence he ſhall forfeit 1 38. 4d. 

In all privileges either by preſcription or patent to make 
by-laws, there is this clauſe either expreſſed or implied, 


that they be ad utilitatem Regis & Populi, bone fidei congrua, 


& rationi conſona, & dummodo non ſint in pre judicium populi, 


as e may ſee in Waggoner's cale, 8 Co. 121. b. and Da- P. 327. 


venant and Hardie's caſe, Moor 576. and many others. 
Now it is ſaid to be ad utilitatem of the people when 
there is Quid pro Quo. 
8 Co. 125. Sir George Farmer preſcribes to have a com- 
mon bakehouſe in Toceſter, and that all the inhabitants 


ſhould bake there : but then he lays in his preſcription, that 
; that 
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that bakehouſe was ſufficient to bake all the bread for the 
inhabitants and paſſengers. So 11 H. 4. 86. 6. 

Mich. 1657. in B. R. Intr. Hill. 1656. Rot. 1335. Ali 
verſus Jachſon. An aQion upon the caſe for not grinding at 
his mill, where he preſcribes for mul dure, as fir George 
Farmer did for his bakehouſe;z and reſolved, he muſt aver 
that his mill was ſufficient to grind all the corn, and that he 
was bound fo to do; and a caſe was there cited to be ad. 
judged Paſch. 43 Eliz. in B. R. Gooby verſus * The 
caſe of the tou n- chandler of Canterbury. 

Mich. 5 Fac. in B. R. Pincocke verſus Sanders, Upon 
evidence, a cuſtom that the corporation of Graveſend have 
uſed to maintain a barge for tranſporting paſlengers from 
thence to London, and that till that barge be full, none can 
carry paſſengers without licence. Roll. Abr. 561. pl. 2. 2 
Brownl. 177. And this is he reaſon of murage, pontage, 
toll travers and other tolls, 

There are mutual advantages, and the duty is but equi- 
valent to the profit. And ſo was Blackwell-HalPs caſe, ; 
Co. 62 b. the penny for hallage was to pay for the labour of 
the ſearcher. 

And the monies due upon meaſuring of cloth ſo far as to 
anſwer the charge and the profit of the people was agreed 
to be good, 11 H. 4-86. b. though no judgment was there» 
in given. | 

Now examine whether this be ſo or no. 

1. Here is no compulſion for the carmen ; ſo that my 
goods may be burnt, and I cannot force a carman to carry 
them away. 

2. Here is 17s. per annum and 207. fine; for what ? for 
the uſe of the poor of Chri/i”s-hoſpital. 

This hath no reſpect to the overſeeing of the carts, the 
flreetmen and others are to be provided for otherwiſe, and 
ſo not like the caſe of Blackwell-Hall. So that I take this 
to be a pure impoſition withont regard to the thing in queſ- 
tion. And there might have been as well 17/. per annum, 
and ol. fine as this that is impoſed; though perhaps the cit. 
cumſtances of perſons be more conſidered in this. But that 
will not alter the caſe. 

* And I do not find any by-law of this nature in any 
place. * The caſe of Andrew Deveen of reſtriction of bro- 
kers hath been cited, but that was to reſtrain the office, but 
not to reſerve a rent or fine. And though it be faid that 40s. 
per annum is now paid, it may not be by that by-law. 

I find this caſe (as hath been cited) 1 Roll. Ar. 364. 
Pazn verſus Haughton, there adjudged a monopoly z _— 

there 
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there no tent or fine reſerved. As to the caſe in C. B. 
Hutchin's caſe, the court was divided. | 

And afterwards Termino Hillar. 31 & 32 Car. 2. adjudged 
by the whole court, nemine contradicente, That the by-law 
was not good by reaſon of the fine and rent, but in all 
things elſe very good; and ſo a Procedendo was denied. 
Vid. 2 Roll. Rep. 413. Kete verius Michel. 


Bambridge verſus Bates and others. Antea 305. 


with the grounds of philbſophy. 3. Nor grounds of law. 

As to the firſt. If the molaſſes is not at all imported, 
the neceſſary conſequence will be, that it is not a material 
imported; but if it was at all imported, it muſt be either 
when the ſugar was imported, or befote, or ſince ; but it 
could not be when the ſugar was imported, being not in 
Eſſe, but was made of ſugar here in England, and therefore 
it could not be made a material here imported. 

Suppoſe there ſhould be a. prohibition that no molaſſes 
ſhould be imported, and a man imports ſugar of which mo- 
aſſes is afterwards made, this ſhould not be within the pro- 
hibition. 

As to the 2d, Molaſſes differs eſſentially from ſugar; 
for what does not partake of the ſame ſpecifick form differs 
eſſentially, but molaſſes doth not partake of the ſame ſpeci- 
fick form with ſugar 3 Ergo, Cc. 

Now there is in this making of molaſſes a ſeparation of 


parts, and conſequently a new ſpecifick form, as cheeſe, 


butter, Sc. are produced by ſeparation of parts, and do 
ſpecifically differ from milk. | 

When it appears farther by the verdict, that the Engliſh 
materials are contributory to this prohibition, and it cannot 
be ſaid, that molaſſes is the Fæcet of ſugar, ſince Feces 


are only of liquid things, neither can they be compared to 4 


the lees of wine; for ſugar after twenty years ſtanding 
would never produce lees. And the verdi& does not find 
that it is made of ſugar, but a ſeparation and extraction 
from it. For the ſweetneſs may ariſe from the Engliſh 
materials. And ſuppoſe corn ſhould be brought from be- 


Jond ſea, the liquor ariſing therefrom by extraction would 


hot be an imported material. So roſe-water from roſes 
imported. 
At 


ALLOP for the plaintiff. This molaſſes is neither -;.qac., 
within the words of the act. 2. Nor can it conſiſt Poſtca 337. 


P. 329. 
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As to the third, From the grounds of law, molaſſes cans 
not be ſaid to be a material imported. 1. Not according io 
the rule of law, Forma dat eſſe, and mutata forma mutatur 
ſubſtantia. | 

uſt, Inſt. 1.2. The ancient Roman lawyers before Juſtinian, as to the 
. — queſtion of property, had two ſeveral ſeQs, viz. one of 
fog. 118, Sabinur, and the other of Proculus ; but afterwards,.jt was 
agreed amongſt the civilians, That in all caſes where 1 
form may be reduced to the former ſlate, the property remains 
to him who hath the old ſubſlance, but otherwiſe not. Now 
here molaſſes cannot be reduced to ſugar again. And with 
this agrees Hill. 16 H. 7. 16. pl. 6. Moor 19. pl. 67. 
Leather cut into ſhoes may be retaken, but not wool made 
into cloth, or milk made into cheeſe, Res corruptæ & tran/- 
formate abeſſe videntur. A thing ariſing from the parts is 
not any of the parts. Here all the materials are not ſo- 
'reign and imported. | 

As to the value, it is not material, but the quantity is as 
to the abſtradion. Here is no proportion of the molaſſes 
found in the verdid in making the low wines. 

2. It is not within the a& of parliament. There is no 
ſuch maxim, as Not to recede from the letter F the afi, if 
conſiſting with the law, 

Ihe acts of exciſe diſcourage foreign trade, and encou- 
rage home made manufaQures. | 

2. The aQs charge only foreign commodities, or things 
made beyond ſea, The book of rates ſays, that molaſſes 
is a home manufaQure. 

Theſe aQs are penal, and therefore ought to be taken in 
the plain and not ſtrained ſenſe; and therefore 39 Eliz. cap. 
15. Which takes away clergy from one who takes money, 
Ec. out of an houſe in the day-time, extends not to an ac- 
ceſſary. 1 Cr. 473. Evans and Finci's caſe. So the ſtatute 
of 1 Fac. againſt Stabbing doth not extend to a ſtabbing, 
upon a previous reſtraint of the offender by the party killed, 

7.9 30. Buckner's caſe, * Mich. 1655. B. R. So the ſtatute of 13 
Eliz. cap. 20. doth not extend to a covenant to enjoy. 

Where a ſtatute mentions particular matters, and after- 
wards concludes in general words, the general words hall 
be referred to things of the ſame nature, as the archbiſhop 
of Canterbury's caſe, 2 Co. Other Means. So the ſtatute of 
burglary : So here, Other Materials ſhall be intended mate- 
rials of the ſame nature, Theſe general words have a good 
effect, for new foreign molaſſes are included. But if this 
molaſſes ſhould be included, why not low wines made 0 
grapes or apples imported? Generalis Clauſula non * 
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bd en gu generaliter ſunt comprehenſa, Bonham's caſe. Wine 
or cider made here of grapes or apples imported are not 
within this law, Qyi nimis emungit, elicit ſanguinem. And 
to I conclude for the plaintiff. 
Sawyer contra. This act is not penal, but only to enlarge 
the king's revenue, and ſo ought to be expounded liberally. 
The verdict finds that molaſſes is Feces of ſugar, and 
lees of wine cannot be made wine again, ſo wine made 
- vinegar; hut he ſaid little more to the purpoſe. Et ad- 


journatur. Vide poſt. 


John James verſus William Richardſon. Midd; 


clares of the demiſe of George Durdunt 10 Oclob. 28 2 Danv. Ab, 
Car. 2. at Stanes, of 20 acres of land, 20 acres of meadow 1 4 
and 20 acres of paſture in Stanes for five years from Mich- p. 11. 
arlnas before. Upon Not guilty pleaded, the jury find a —— 337. 
ſpecial verdiQ, viz. | _ han. — 

Henry Wicks eſquire in his life-time 6 Juni 1657. was 2 Jones 99. 

ſciled in his demeſne as of fee of the premiſſes in the de- — 
claration ; and ſo being ſeiſed the ſame day and year made Skin. 205. 
his laſt will and teſtament in writing, and thereby did de- 3 Keb. 532. 
viſe to one Fohn Higden and Joan his wife, being niece of ene 
the ſaid Henry, and to the heirs of the body of the ſaid 
John upon the body of the ſaid Joan begotten and to be 
begotten, all his meſſuages, ſtables, coach-houſes, lands, 
tenements and hereditaments in Covent- Garden and Vine gar- 
Yard in the parith of St. Martin in the Fields, and St. Paul 
Covent-Garden in the county of Middleſex. And farther 
the ſaid Henry Wicks by the ſame will deviſed the ſaid pre- 
miſſes in the declaration as follows, viz. Item, 1 ® give and # P. 331. 
bequeath unto my couſin Fein Higden and his heirs, during 
the life only of Robert Durdant, my kinſman, eldeſt ſon of 
my nephew Andrew Durdant deceaſed, all thoſe my meſ- 
ſuzges, lands, tenements and hereditaments in Sfanes and 
Stanwel in the county of Middleſex, upon this truſt and con- 
hdence, that he the ſaid Jon Higden and his heirs ſhall 
permit and ſuffer him the ſaid Robert Durdant from time to 
time, during the time of his life, to have, receive and take 
the rents and profits thereof, which ſhall yearly grow due 
and payable for the ſaid laſt mentioned premiſes, He the 
faid Robert committing no waſte upon the ſame, and ſo as 
he the ſaid Robert Durdant after my deceaſe, and within 


e month after requeſt to be made to him, ſhall make and 
execute 


ff ved word in a writ of error. The plaintiff de- Devite 


— ——— — 
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execute to the ſaid John Higden and his wife, and the heir 
between them, as aforeſaid, ſuch good and ſufficient releaſe, 
conveyance and aſſurapce in law of the ſaid meſſuages, lands 
and premiſſes by me to them deviſed, as aforeſaid, in St. 
Martins in the Fields, and St. Paul Covent-Garden, as to them 
or any of them, their or any of their counſel learned in the 
law ſhail be reaſonably deviſed or adviſed and required, to 
the end that he the ſaid John Higden and his wife, and their 
children, may enjoy the ſame free from the claim of the 
ſaid Robert Durdant ; and from and after the deceaſe of the 
ſaid Robert Durdant, Then I do give and deviſe the ſaid laſt 
mentioned lands and premiſſes in Stanes and Stanwel unto 
the heirs males of the body of him the ſaid Robert Durdant, 
now living, and to ſuch other heirs male or female, as he 
ſhall hereafter happen to have of his body. And for want 
of ſuch heirs, then to the uſe and behoof of my couſin 
Gideon Durdant, and the heirs of his body ; and for want of 
ſuch heirs, the ſame to be and remain to the right heirs of 
me the ſaid Henry Wicks. | | 

The ſaid Henry Wicks died ſeiſed; George Durdant leſſor 
of the plaintiff, at the time of the making of the ſaid will, 
and at the death of the ſaid Henry Wicks was the only ſon 
and heir male apparent of the ſaid Robert Durdant of the 
body of the ſaid Robert Durdant begotten. And the faid 
Robert never had any ſen beſides the ſaid George. And that 
the ſaid George was the godſon and nephew of the ſaid Henry 
Wicks the deviſor. EP 

After the death of the ſaid Henry Wicks, the deviſor, the 
ſaid John Higden by virtue of the ſaid deviſe entered into 
the ſaid premiſſes contained in the ſaid declaration, and be- 
came ſeiſed thereof in his demeſne as of freehold, for the 


2. life of the ſaid Robert Durdant. He ſo being thereof 


ſeiſed 26 Martii 14 Car. 2. in conſideration of 365/. paid to 
him and the ſaid Robert Durdant by one Abraham Spore, he 
did infeoff the ſaid Abraham Spore and his heirs, to the uſe 
of the ſaid Abraham and his heirs, and in Eaſter Term 14 
Car. 2. levied a fine without proclamations with warranty 
againſt him and his heirs ; and Robert Durdant joined in the 
ſaid fine with like warranty. That the ſaid fine was to the 
uſe of the ſaid Abraham Spore and his heirs, by virtue of 
which ſaid feoffment and fine the ſaid Abraham Spore be- 
came ſeiſed in his demeſne as of fee, prout lex poſtulat ; and 
being ſo ſeiſed 9 Julii 14 Car. 2. by his indenture then 
dated and made between him of the one part, and the ſaid 
William Richardſon of the other part, The ſaid Abraum 


Spore for 55. demiſed the premiſſes for ſix months to = 
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fd William Richardſm, and by an indenture dated the day 
following, releaſed to him the ſaid William Richardſon and 
his heirs to the uſe of him and his heirs or a competent 
ſum of money. By virtue whereof the ſaid William Rich- - 
ardfm became ſeĩ ſed in fee, prout lex poſtulat. 1 Maii 20 
Car. 2. Robert Durdant died, and that at the time of his 
death the ſaid George Durdant was under age, viz. but 15 


years old. That 1 O ob. 28 Car. 2. George Durdant, leſſor Judgment in 
" bf the plaintiff, entered upon the poſſeſſion of the ſaid Vi 


liam Richardſon, and made the leaſe to the plaintiff, 

And if fur the plaintiff, tor the plaintiff, Tc. 

Judgment was given in B. R. for the plaintiff, and now 
the defendant brings a writ of error, 


Saunders for the plaintiff in the writ of error. The caſe 
udon the record, as to our purpoſe, is no more but this: 
Henry Wicks being ſeiſed in fee devifes to Fon Higden and 
his heirs, during the life of Robert Durdant, the remaindet 
to the heirs male of Robert Durdant now living. And the 
queſtion is, Whether George Durdant, the only ſon of the 
faid Robert, ſhall take in remainder during the life of his 
father? And I hold that this remainder is a contingent re- 
mainder, and not veſted during the life of his father. The 
words (Now living) would have a deſcription of the per- 
ſon, as the ſtatute of 25 E. 3. cap. 2. Of Treaſon, Jo kill 
the king, queen, or their eldeſt ſon and heir. 

Reſp. It is not treaſon to conſpire the death of their heir, 
but eldeſt ſon. 

Object. Quare Filium & Heredem rapuit. 


* Reſp. If the writ were now to be framed, it would be # P. 333. 


otherwiſe 3 but there is a deſcription of the petſon, but no 
perſon is deſcribed only by the name of heir, but ſome ad- 
dition is made to it, for Non eft heres viventis. 

Object. Heirs male now living. 


Reſp. Now living ſhall not be referred to heirs male, be- Poph. 2:. 


cauſe there can be no ſucli perſon during the life of Robert, 
but Now living ſhall be referred to Robert as Proximus an- 
tecedens. 

But admit that heirs male now living ſhould be a deſcrip- 
ton of the perſon, yet here is no ſuch perſon capable to take 
in the life of the father. If this were a remainder veſted, 
it ſhould be either by legal conſttuction, or becauſe wills are 
favoured in law. | 

Objech. The words here ſhew the intent of the teſtator. 

Reſp. This conſtruction cannot conſiſt with the intention 


of the teſtator, for he did not intend that George ſhould 
X have 


J. B. R. was 


vo + wo as. * » 
*. D 


have an eſtate during the life of his father, or for liſe only. 
And the word heir may be intended the deſcription of 2 
perſon, but not when it is in the plural number. Ang it 
George ſhall take here by remainder veſted, he ſhall take 
only for life, which was never intended. On the other 
ſide, the whole will is ſenſibly penned; for there is a deviſe 
to Higden during the life of Rebert Durdant, remainder to 
the heirs of him, which ſhews his intent, that his heirs 
ſhall take as purchaſers. And this conſtruction agrees with 
Littleton, ſe. 30. where an eſtate is limited to the heirs of 
the body of the father, it is an eſtate-tail, and the word 
heirs makes an inheritance, Co. Lit. g. but Aeir makes but 
an eſtate for life. 1 Co. 63. Archer's caſe, 1 Roll. Abr. 832, 
Deviſe to a feme and her heir, 2 Cr. 313. Mor 593, 
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Clark verſus Day, 2 Roll. Abr. 253. Pauſe verſus Lorodal. 
Object. What eſtate ſhall the heirs of Robert have? 


Reſp. Heir in the ſingular number doth not make an in- 


heritance, and here is no limitation to the females, 


| George cannot take as heir in the life of his father, fot 
what if his father were attainted of felony or treaſon, 


P. 334. George could never take. | 
Now living ſhall be conflrued to ſuch as ſhall be heir to 


The reaſon of 
the reverſal, 


dant was an eſ- 


tate ſor life in 


we ee Robert Durdant, and now living, Vide Archer's caſe, and 
eſtate limited Hob. 29. Counden 

to Robert Dur- verſus Boxwyer. 

* And to conitrue this will otherwiſe is to remove an an- 


verſus Clark, and 2 Leon. 70. Challimer 


the lands exe-, Cient land- mark of the law, which is, that when the an- 
ceſtor takes an eſtate for life, the word heirs is a word of 
limitation, but otherwiſe, it is a word of purchaſe. Ad- 
then he being journed, and Hill. 31 & 32 Car. 2. Judgment was re- 
yerſed, nemine contradicente preter Atkins Juſlice del Com- 


theeſtate-tail, Men Bank. 


cuted by the 


ſtatute of 27 H. 
8. Of Uſes, aud 


tenant in tail, 
his fine barred 


win. 
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Commiſſioners of Delegates at Serjeants-In:. 
Decanb. 9. 1679. 


EORGE STONY WEL 2 Septemb. 1679. makes his 
will in writing and makes Elizabeth, his wife, his 


executrix, and gives all the reſiduum of his eſtate, after ſome 
legacies paid, to her; Elizabeth dies in his life-time, viz. 5 
Septemb. 1679. and George the teſtator, having notice of the 
death of his wite, makes a nuncupative codicil dated 6 
Septemb. 1679. and gives to George Robinſon all which he 
had given to his wife, and dies 13 Septemb. 1679. and the 


ſingle 


queſtion was, Whether this nuncupative codicil be 
allowable 


gives 5 
pative 
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aliowable notwithſtanding the ſtatute of Frauds and Per ju- 
rier, 29 Car. 2. The words whereof are, That no will in 
writing concerning any goods or chattels or perſonal eſtate ſhall 
be repealed, nor ſhall any clauſe, deviſe or begucſi therein be 
altered or changed by any words, er will by word of mouth 
uh, except the ſame be in liſe of the teſlator committed to 
writing, and after the writing thereof read unto the teſlator, 
and allowed by him, and proved to be ſo done by three witneſſes 
-f the leaſl, And reſolved by fir Hugh Wyndham juſtice, 
myſelf and ſeveral civilians joined with us in the commiſ- 


ſion, That as this caſe is, the nuncupative codicil is good; 


for by the death of Elizabeth before the teſtator, the deviſe 
of Reſiduum became totally void, and ſo there was no will, 
quatenur as to that part. And fo the nuncupative codicil 
was guaſi a new will for ſo much, and was no alteration of 
the will as to fo much, becauſe there was no ſuch will, its 
operation being determined, 

And whereas it was objected, that by the fame reaſon, if 
any part of a will in writing ſhall be made by force or 
ſraud, the thing ſo given and ſpecified in ſuch part may be 
deviſed by a nuncupative codicil, and ſo the will altered con- 
trary to the words of the ſtatute. We anſwered, that if 
ſuch part of a will were ſo obtained, it was no part of the 


vill, and ſo * ſuch codicil would be no alteration of what ® P. 33g. 


was not; but would be an original will for ſo much. So if 
J. be poſſeſſed of an eſtate of 1000. and by will in writing 
gives 500/. of it to B. he may give the reſidue by a nuncu- 
pative will, ſo as he do not alter the executor. 


Pawlet's Caſe. 


Mos PAWLET a F*b. 1649. makes his will in device. 
writing, and gives a legacy to his niece, in theſe 2 Danv. Ab. 
words : J do ordain and give to my dear niece Florence Roll * 


ſeeend daughter of my brother Denis Roll eſquire, the ſum of 
500l. which my ſiſter, the lady Cholmeley hath now. in her 
hands of mine, as by her bond made to me and my heirs ap- 
fears: and makes no executor, and dies in Ob. 1669. 
About ten years before his death the lady Ciolmeley paid to 
him the 500/. and whether this legacy is due is the queſ- 
non; and we reſolved, that the legacy was due, though 
the ſecurity was altered ; becauſe it is a pure legacy, nei- 
ther Le gatum Nominis nor Legatum Debiti ; and the words 
ire only to ſhew that he meant the legacy ſhould be as cer- 
an to her as he could make it. And the counſel for the 

X 2 legatee 


| 
| 


g 


Evidence. 


P. 336. 


Trover. 
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legatee cited Digeſt. de legatis quidam Teſtament. 96. and al4 
Theobal and Wynr's caſe lately adjudged, where a deviſe va; 


of a legacy out of debts due in ſeveral counties, and they 


were called in before the teſtator's death, and yet the le- 
gacy remained good. And Hill. 1671. Squib verſus Chick), 
where the lady Verney gave legacies out of monies then out 
at intereſt, and called in before the teſtator's death. Ang 
a difference was taken between a legacy in numerat. and a 
ſpecifick legacy; for in the firſt-cale the legacy will fe- 
main, though the debt ex quo be paid in; but the ſpecifick 
legacy may be loſt by being altered. Vide Godb. 91. Jahn 
ſon's caſe. - 


Nota; At a commiſſion of review in the caſe between 
Bray and Whitelage concerning the will of Mr. George Bray 
of Linco'n's Inn, who gave thereby all his eſtate to a vo- 
man he kept, and made her his ſole executrix, and waived 
his only brother, Mr. Lodowick Bray. It was faid by juſ- 
tice Ellys, that it was reſolved by the whole court of B. R. 
in the caſe of Datton upon a trial at bar concerning his 
will forged by Mr. Colt, That depoſitions taken in Char- 
cery in perpetuam rei memoriam upon a bill for that purpoſe 
exhibited, cannot be given in evidence at a trial at law, 
unleſs there be an anſwer put in and produced ; and fo he 
ſaid, he hath known it ſeveral times reſolved both in B. 
R. and C. B. 


Ekins verſus Smith. In the Exchegner. 


DJUDGED by the whole court, That if goods be 
condemned by the court, and proclaimed as for- 
teited, the property is altered, ſo as no action of treſpal 
or trover will lie by the proprietor againſt the perſon 
that ſcizeth them. 
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{ntatum fuit at the leet, that the plaintiff did ſuch an act, 
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In the Exchequer. 


Bambridge verſus Bates & al. Antea 305, 328. 
ETCHMERE for the plaintiff. Here is not any ſpe- Treſpaſt. 
L cial concluſion by the jury, viz. Whether the low : 
wines are made of foreign materials? But as this record is, 
1. Here is no colour for the court to give judgment for the 
defendant. 2. Here is colour to give judgment for the 
plaintiff. 1. For that they find that the jury find that the 
paintiff was communis Diſtillator aquarum fortium for a year 
before; but they do not. find that he made low wines of 
foreign materials, and ſo that which they find is a thing 
immaterial. 2. They find that Hall did exhibit an infor- 
mation,” and the plea and judgment, prout per Recordum 
ejaret, but do not find that the contents of that information 
vere true. 3. They find that there is molaſſes made be- 
yond ſea, and alſo in England; but they do not find who 
made them. 4. They find that molaſſes is made ex fecibus 
Saccari, but they do not find that the plaintiff made the 
low wines ex fecibus Saccari. ; 
And for this very cauſe in Terry and Huntington's caſe it vide Palmer 
ws adjudged naught, in Hill. 1668. in this court. 192. Langley 
In the caſe of bankrupts, although the commiſſioners . Tap. 
have ſole authority to adjudge a man bankrupt, yet in an 
«Qion the jury muſt find whether he was a bankrupt or no, 
and not barely by the adjucation of the commiſſioners. 
'Tis ſo in caſe of a plea, 2 Roll. Rep. 40. In an avowry 
for an amerciament in a leet, it is not ſufficient to ſay præ- 


but he muſt aver the thing, and not rely upon the preſent- 
went. 

2. Here is ground to give judgment for the plaintiff, 
cauſe it is expreſsly found that the defendant took away 
his goods, : 

The firſt act which gave liberty to a defendant to plead e P. 338. 
"le general iſſue was 7 Fac. c. 5. for by the common law 

; every 
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every man was bound to plead duly, and not to juſtify by 
virtue thereof after he had pleaded not guilty ; but that is, 
that he may give ſuch ipecial matter in evidence, as being 
pleaded, had been a good and ſufficient matter in law to 
have diſcharged the defendant of the treſpaſs or other mat. 
ter laid to his charge, and fo he would have given every 
thing in evidence, | 

And the ſtatute of 23 H. 8. cap. 5. concerning ſewers, 
ſays, That in an avowry the ayowant may juſtify the taking, 
Ec. by virtue of the commiſſion of ſewers, without alledg. 
ing the matter ſpecially. 

But in this caſe at bar, upon the general iſſue pleaded, 
the ſpecial matter cannot be given in evidence; for though 
by the act of 12 Car. 2. that act may be given in evidence, 
and fo 22 Car. 2. yet it is not ſaid fo in the ad of 29 Car. 2. 


Memorandum, The 7th day of February I was made judge 
of the Common Bench 1679. 32 Car. 2. 


Memorandum, The 29th day of April L was made judge 
of the King's Bench 1680. 32 Car. 2. : 


Robert Murrey Gent, Plaintiff, verſus Dorothy 
Eyton Widow, and Roger Price, Defendants. 


In Treſpaſs and Ejectment. -Intr. Hill. 29 & 30 Car. 2. 
In Officio Placitorum. 


de HE plainiff declares of the demiſe of Wallas 


. — 4 George-Richard earl of Derby made 2 May 29 Car. 2. 
Skin. — of one meſſuage, three water-griſt mills, ten acres of land, 


2 bow. 10g. ten acres of meadow, and fifteen acres of paſture in the 

or" 4 pariſh of Hope alias Queenhope for five years, from the fill 

e day of the ſaid month of May. Upon Not guilty pleaded, 
| the jury find a ſpecial verdict, vis. 

T hat long before the treſpaſs and ejeAment, king Rick 
ard the third was ſeiſed of the manor of Hope in his de- 
meſne as of fee in right of his crown, of which the tene- 
ments are parcel, | 

P. 339, That the ſaid king being ſo ſeiſed 17 September 2 R. 3 
by his letters patent under his great ſeal of England, granted 
the ſaid manor and tenements (inter alia) to ſir Thomas 
Stanley knight, lord Stanley, and afterwards earl of Derty, 
and ſir George Stanley knight, lord Leſtrange ſon and beit 


apparent of the ſaid Thimas lord Stanley, and the _ 
male 
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male of the body of the ſaid Thomas lord Stanley for ever, 
by knights ſervice, and gol. per annum. © 


The words of which letters patent begin thus : 


Cum non ſolum generis Nobilitas, ſed & juſtitiz æquitas Letters Patent. 


omnes provocent, & maxime Reges & Principes, homines 
de ſe bene meritos ptæmiis condignis afficere, Sciatis igitur, 
quod ob ſingulare & fidele ſervitium quod dilecti noſtri 
- Thomas Stanley Miles Dominus Stanley & Georgius Stanley 
Miles Dominus Leſtrange filius dicti Thomæ nobis præan- 
tea impender non ſolum favendo Juri & titulo noſtro, cu- 
jus Juris & tituli vigore jam nuper ad Coronam hujus 
Regni noſtri Angliæ Domino adjuvante pervenimus, verum- 
etiam reprimendo proditiones & militias Rebell. & prodi- 
torum noſtrorum qui infra idem Regnum noſtrum perfidam 
jemdudum commotionem ſuſcitaverant ac pro bono & fideli 
ſervitio nobis & heredibus noſtris Regibus Angliæ per 
eoſdem Thomam & Georgium & hærted. ſuos pro defen- 
ſione noſtra & Regni noſtri pred, contra quoſcunq; prodi- 
tores inimicos & rebelles quoties futuris temporibus opus 
erit impendend. De gratia noſtra ſpeciali dedimus & con- 
ceſſimus, & c. 


That by virtue thereof the ſaid Thomas and George did 
enter, and were thereof ſeiſed to them and the heirs male 
of the body of Thomas. 

That George had iſſue Thomas, afterwards earl of Derby, 
and died in the life of the ſaid earl his father. 

1 June 19 H. 7. Thomas the father died ſeiſed, by reaſon 
whereof T homas the grandſon became ſeiſed in tail. 

The ſaid Thomas had iflue Edward, afterwards earl of 
Derby. 

1 Auguſt 13 H. 8. Thomas laſt mentioned died ſeiſed, and 
Edward became ſeifed; Edward had iſſue Henry, atter- 
wards earl of Derby. 

24 Oflober 14 Eliz. Edward died ſeiſed, and Henry be- 
came ſeiſed. 


Henry had iſſue Ferdinands, afterwards earl of Derly, * P. 340. 


and William Stanley his ſecond fon afterwards likewiſe earl 
of Derby. | 

25 September 35 Eliz. Henry died ſeiſed. 

Ferdinando entered, and had no ifſue male but only three 
daughters, viz. Anne, Frances and Elizabeth. 

16 April 37 Eliz. Ferdinands died ſeiſed in the life of his 
brother William, and ſo the premiſſes deſcended to him, who 
entered, 


That 
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That after the death of Ferdinando, an act of parliament 
4 Jac. was made for determining differences as followeth, 
vi. . | | 


In moſt humble manner beſeeching your royal majeſty, 
your highneſs loyal, faithful and obedient ſubjects, William 
earl of Derby of the moſt noble order of the garter, knight, 
Henry earl of Huntingdon, and the connteſs Elizabeth his 
wiſe, Gray Bridges, lord Chandos, and the lady Anne his 
wife, eldeſt daughter of Ferdinands late earl of Derby, fir 

Jon Egerton knight, ſon and heir male apparent of the 
right hanourable T homas lord Elleſmere, lord chancellor of 
England, and the lady Frances his wife, which ſaid William 
earl of Derby is brother and heir male, and the ſaid Jadies 
Anne, Frances and Elizabeth are daughters and co-heirs of 
the ſaid Ferdinando late earl of Derby, who died without 
iſſue male of his body. 

That whereas after the death of the ſaid earl Ferdinand 
divers variances, ſuits and controverſies did ariſe and grow 
het ween your ſaid ſubjects William earl of Derby, and the 
ſaid ladies, as well touching the eſtate, right and title of, in 
and to the honours, caſtles, manors, lands, tenements and 
hereditaments of the ſaid earl, as alſo touching the filial 
portions and advancements of and for your ſaid fubjeQs, the 
ſaid ladies Anne, Frances and Elizabeth; for appealing, end- 
ing and determining of which ſaid variances, ſuits and con- 
troverſies, the ſaid William earl of Derby, and other iſſues 
males of the ſaid honourable houſe of Derby, as alſo the 
ſaid ladies, beſore any their inter-marriages, by and with 
the advice and conſent of the right honourable Alice coun- 
teſs dowager of Derby, late wife of the ſaid Ferdinand, and 
mother ot the ſaid ladies, and by and with the advice of 
other their honourable friends, and of their counſel learned, 
and officers, did ſubmit themſelves to the arbitrement, order 
and judgment of the right honourable T homas lord Buckhurſt, 
lord high treaſurer of Fngland, and now earl of Dorſet, 

P. 341. and of the right hononrable Guibert earl of Shrewſbury, 
the right honourable George earl of Cumberland deceaſed, 
George lord Hunſclon deceaſed, and of the right honourable 
ſir Robert Cecil knight, principal ſecretary to your highneſs, 
and now earl of Saliſbury, being the honourable well af- 
leQed friends, as well of the {aid William earl of Derby, 
and other the iſſues male deſcended of that honourable houſe, 
as of the ſaid ladies heirs general, which ſaid honourable 
perſons are-eleQed to end the ſaid controverſies, having deli- 
berately heard the {aid parties and their learned counſel and 

officers, 
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officers, and ſuch other their loving friends as were autho- 


med to deal therein, and having adviſedly heard and conſidet- 
ed of their ſeveral rights, titles and claims, did by the con- 
ſent and agreement of all the ſaid parties and their counſcl, 


officers and friends, for the appeaſing, ending and extin- 


guiſhment of all variances, claims, titles and controverſies 
then moved and grown, and which then after might ariſe 
and grow between the ſaid parties, or any of them touch- 
ing the premiſſes, agree, order and determine (amongſt 
other things) That ſuch and ſo many of the ſaid caſtles, 
manors, lands, tenements and hereditaments late parcel of 
the poſſeſſions and hereditaments of the ſaid Ferdinand, late 
earl of Derby in the towns, hamlets, villages hereafter men- 
tioned, and in every or any of them, ſhould be aſſigned, 
conveyed and enjoyed unto, and by ſuch perſon and perſons, 
and of, for and during ſuch eſtate and eſtates, and with and 
under ſuch limitations, powers, liberties, declarations and 
ſavings, and in ſuch manner and form as hereafter is men- 
tioned, limited and expreſſed ; with which ſaid order and 


agreement ſo made by the . honourable perſons, as well the 


faid William earl of Derby, and the counteſs Elizabeth his 
wife, and the reſt of the iſſues male deſcended from that 
honourable houſe of Derby, as alſo the ſaid honourable lady 
Alice counteſs dowager of Derby, and the ſaid ladies Eliza- 
beth, Anne and Frances daughters to the ſaid late earl Ferdi- 
nand, before and until their ſeveral marriages, their ſaid 
huſbands, and they did, and yet do hold themſelves well 
contented and ſatisfied, 4 


May it therefore pleaſe your moſt excellent majeſty, That 
it may be enacted, and be it enacted by your majeſty, the 
lords ſpiritual and temporal, and the commons in this pre- 
ſent parliament aſſembled, and by the authority of the ſame, 


That all and every the caſtles, manors, lands, Cc. late the- 


poſſeſſion and inheritance of the ſaid Ferdinand late earl of 


* Derby, in the towns, hamlets, villages and places here- P. 342. 


aſtermentioned, ſhall be from henceforth for ever aſſured 
and enjoyed unto, and by the perſons hereafternamed of and 
for ſuch eſtares and limitations, and with and under ſuch 
powers, liberties, proviſoes, exceptions, declarations and 
ſavings as afterwards expreſſed, and that the actual and real 
poſſeſſion of all and ſingular the ſaid caſtles, manors, lands, 
Je. ſhall be by authority of this preſent act, immediately 
from henceforth veſted, Ec. in the perions hereafter named 
in poſſeſſion, remainder and reverſion reſpectively for ſuch 

eſtates, 
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eſtates, and with and under ſuch powers and ſavings as is 
hereafter expreſſed. | 
And afterwards in the ſame act concerning the mijor of 
Hope, it is enacted, 5 
That the ſaid Alice counteſs dowager of Derby during 
her life, and after her deceaſe, the ſaid William tart of 
Derby during his life, and after his deceaſe, Fames ſon and 
heir apparent of the ſaid William earl of Derby, and the 
heirs male of his body, and in default of ſuch iſſue; the 
ſecond, third, fourth, fifth, ſixth and ſeventh fons of the 
ſaid William earl of Derby lawfully begotten, and the heirs 
male of their and every of their feveral bodies, lawfully be- 
gotten, ſucceſſively and reſpectively, according to the pri- 
ority of their birth and age, one after another; and in de- 
fault of ſuch iſſue, fir Edward Stanley, knight, during his 
natural life, and after his deceaſe the firſt, ſecond, third, 


fourth, fifth, fixth and ſeventh ſons of the ſaid fir Edward 


P. 343- 
There is and- 
ther act 7 Jac. 
to explain this 
proviſo, 


Stanley, and the heirs male of their ſeveral bodies ſucceſ- 
ſively; and in default of ſuch iſſue, Edward Stanley of 
Bickerſlaff eſq; during his life; and after his deceaſe the 
firſt, ſecond, third, fourth, fifth, ſixth and ſeventh ſops of 
the ſaid Edward Stanley and the heirs male of their bodies, 
ſeverally and ſucceſſively, and ſo James Stanley (brother of 


the ſaid Edward) and his ſeven fons, ſhall and may have, 


hold and peaceably and quietly enjoy the ſaid manor of Hope, 
and all hereditaments in the pariſh of Hope. | 

And that the ſaid William earl of Derby, ſir Edward 
Stanley, Edward and James Stanley ſucceſſively in poſſeſſion 
to make leaſes for twenty-one years or under, or for one, 
two or three lives, or for any number of years determina- 
ble upon one, two or three lives, in poſſeſſion, and not in 
reverſion, reſerving the old and accuſtomed rent. 

A power for them to make jointures not exceeding a 
third part. 

Provided always, and be it enacted and declared by the 
authority aforeſaid, That your moſt excellent majeſty, 
your heirs and ſucceſſors, and all and every other perſon and 
perſons, bodies politick and corporate, their heirs and ſuc- 
ceſſors, executors, adminiſtrators arid aſſigns, and every of 
them, other than the perſons to whom any eſtate or eſtates 
are before limited or mentioned to be limited by this pre- 
ſent act, and their heirs, ſhall have, hold and enjoy all and 
every ſuch and the ſame eſtate and eſtates, leaſe and leaſes, 
rights, titles, intereſts, reverſions, repts, annuities, pen- 
ſions, ſervices, tenures, primer-ſeiſins, liveries, actions, 
ſtatutes, bonds, recognizances, debts, executions, judg- 

, ments, 
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ments, entries, conditions, covenants, warranties, uſes, 
poſſeſſions, offices, commons, liberties, eaſements, profits, 
commodities, emoluments, claims and demands as your 
highneſs, your heirs and ſucceſſors, or any of them, or any 
other perſon or perſons, bodies politick or corporate, their 
heirs, ſucceſſors, executors, adminiſtrators or aſſigns, other 
than the perſons before excepted to whom any eſtate or 
eſtates is before limited by this act, now lawfully have, or 
hereafter ſhall or may lawfully have or claim of, into, aut 
of, or for any the ſaid caſtles, manors, lands, Cc. in ſuch 
and the ſame manner and form, to all intents, conſtructions 
and purpoſes, as if this preſent act had never been had or 
made. , 

That Alice counteſs of Derby was widow and reliQ of the 
ſaid earl Ferdinand. | 

That the ſaid fir Edward Stanley knight, at the making 
of the ſaid act, was a perſon who ought to have the ſaid 
lands after the death of the ſaid James, ſon of the ſaid 
William earl of Derby, without iſſue male of his body, by 
virtue of the ſaid letters patent. 

That the ſaid Edward Stanley of Bickerflaff, was next to 
take after the iſſue male of the ſaid fir Edward. 

That the ſaid James was next after his brother Edvard 


and his iſſue. 


1 Mey 1636. Alice died. 

Earl William entered and was ſeiſed prout Lex. 

29 September 1642. earl William died ſeiſed, and James 
his ſon entered and became ſeiſed prout Lex. 

The ſaid earl Fames had iſſue Charles, afterwards earl of 
Derby. 
15 October 1651, earl James died ſeiſed, and earl Charles 
entered. E \ 


714 February 1653. the ſaid earl Charles and Dorothea 


Helena his wife, by indenture tripartite between them of the 
firſt part, fir Charles Woolefly, Richard Knightley, John 
Twiſleton, Fohn Hewley, Rowland Fewkes and Foſbua Sprig 
of the ſecond part, and Thomas Crachley, . Nicholas Breret;n 
and Roger Griffith of the third part, for 1700). to the ſaid 
earl, and 1898/. 107. to the truſtecs for ſelling the ſaid 
eftate by the parliament, paid by the ſaid earl's appoint- 
ment, grant the ſaid manor of Hope to the ſaid fir Charles 
Moole ſly. Richard Knighthy, John Twwiſleton, John Hewley, 
Rowland Fewkes and Joſbua Spris, and their heirs, with 
carat againlÞ the ſaid earl and his heirs, executed by 

very. 
10 April 1654. the ſaid earl and his wife levied a fine at 
the 
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Confideratiou. 


Neverſton in 
Crown. 


4 Þc. 


Diſcontinu- 
ance, Lit. 
ſeck. 625. 


Warranty. 


P. 345. 


1 Point. 
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the great ſeſſions, with a general warranty to the uſes in the 
indentufe. 

That the grantees entered and continued in poſſeſſion 
from the time of the making the ſaid indenture, and that 
the defendants are ſtill tenants to the grantees. 

21 December 1672. earl Charles died, leaving iſſue the 
leſſor of the plaintiff, then of the age of ſixteen years, 
nine months and four days, and no more. 

2 February 29 Car. 2. earl William-George-Richard made 


the leaſe — 
They find the ſtatute of 34 H. 8. cap. 20. and conclude 
generally. | 


Before I come to the main points of the caſe, I ſhall only 
mention what hath been, or (at leaſt) ought to be allowed 
on both ſides, viz. - | 

1. That the conſideration paid for this land by the 
feoffees of Charles earl of Derby 1s not material one way 
or other. | 

2. The reverſion continues in the crown, notwithſtand- 
ing the fine, feoffment or act of parliament. 

3. If this act of 4 Fac. had not been made, the firſt 
eſtate-tail could not have been barred. | 

4. If the eſtate-tail is not barred, neither the feoffment 
nor fine made any diſcontinuance ; for Littleton ſays, ſe. 
625. That none can diſcontinue an eftate-tail, unleſs he 
diſcontinue the reverſion; and therefore if the tenant in 
tail infeoff the donor, it is no diſcontinuance of the entail. 

* 5. The warranty contained in the fine of 1654, doth 
no prejudice to the eſtate of the iſſue of Charles, becauſe 
"tis a lineal warranty, and there is no aſſets found. 


Theſe things being premiſed, there are but two points to 
be ſpoke unto. 

1. What effect the fine in 1654. hath, taking it abſtrac- 
tively from the ſtatute of 34 H. 8. cap. 20. 

2. What influence the ſtatute of 34 H. 8. hath is this 
caſe. 


As ta the ſirſt. The caſe is no more but this, tenant in 
tail, the reverſion in the crown, after the ſtatute of 4 H. 
7. cap. 24. and before 34 JI. 8. levies a Fine come ceo, fc. 
with proclamations, anc hath iſſue and dies, Whether his 
iſſue be by this fine barred 7 

And as to this point, I do conceive, that if the ſtatute 
of 4 H. 7. will not enable the operation of the fine to hat 

the 
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the iſſues, the ſtatute of 32 H. 8. cap. 36. will not, becauſe Proviſo is 
there is a proviſo in that ſtatute, that the ſame ſhall not 3* H. 8. 


extend to fines levied of lands granted to the conuſor or his 
anceſtors in tail, by letters patent from the crown, the re- 
verſion whereof at the time of the levying the ſaid fine 
being in the crown; but that every ſuch fine ſhall be of like 
force as they were or ſhould have been, if the ſaid ad had 
never been had or made. 

So that now I mult conſider what power tenant in tail 
had to bar his iſſues by the ſtatute of 4 H. 7. 

And I am of opinion, that the iſſues were not barred by 
ſuch fine, by the ſtatuie of 4 H. 7. 

To prove this, 1. It will not be denied, but that a fine 
levied before 4 H. 7. would not have barred the iſſues. It 
would have been a diſcontinuance, but not a bar. Jpſo jure 
fit nullus, viz. it ſhall not bind the right, but prevent the 


entry. Co. 2 Inſt. 336. For the ſtatute of Weſim. 2. de Co. 2 laſt. 
donis, reciting the form of fees-ſimple conditional, which 336. 


are now eſtates-tail; and the miſchiefs, that the feoffees 
after iſſue had power to alien, and to diſinherit the iſſues, 
and to prevent the poſſibility of reverter to the donor, which 
was totally againſt the intent, and therefore durum videbatur, 
i. e. iniquum, lays the lord Hb. 336. That ſtatute ordains, 
guad non habeant illi, quibus tenementum fic fucrit datum, po- 
teflatem alienandi; and that if any fine ſhall be levied, iff 
ure fit nullus. The matter mentioned in this ſtatute was 


ſo e plauſible, that it wrought much upon the minds of“ P. 346. 


men, inſomuch as they were ſo far from finding out of ways 
to alien, that they thought themſelves bound in conſcience, 
as well as by the words of the ſtatute, not to alien, as we 


may ſee in Doclor & Student in his firſt book. And Little- pr. & Stad. 
ton ſays, 362. That a condition to reſtrain tenant in tail J. 1. 


from aliening farther than for his own life, is good; for 
that ſuch farther alienation amounting to a diſcontinuance is 
contrary to good right, ſect. 363. And though the project 
of juſtice Ricki} in the time of R. 2. and of Thirning in the 
time of H. 5. took no effect, yet afterwards many con- 
veyances to uſes to make perpetuities were contrived, and 
never judicially examined till the time of queen Elizabeth. 
About five years after, viz. 18 E. 1. was the ſtat. of 
Modus levandi Fines made, which ſays, That a fine levied 
' ſhall bar parties and privies, by which word, Privies, is 
meant only privies in blood, and not privies in eſtate, ſays 


the lord Coke 2 Inſt. 516. And whereas the words of that Co. 2 lnſt. 
act are, And all other people of the world, yet do they not 316, 317. 


abrogate the ſtatute of Yeſim. a. which provided for pre- 
ſervation 
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ſervation of eſtates-tail, ol. 517. And the iſſue in tail 
claims not from his anceſtor in privity of blood or eſtate, 
but per formam deni, and therefore not concerned in ſuch 
fine, unleſs by eftoppel, ſo as not to plead gd" partes finis 
nii] habuerunt. For before 26 H. g. though tenant in tail 
were attainted of treaſon, his iſſue ſhould inherit, for the 
legal blood was not corrupted. And Littleten ſays, That if 
tenant in tail infeoff his ſon within age and die, the iſſue in 
Hob. 51. tail (hall be remitted, being (as the lord Hobart ſays, fol. 
71.) a kind of third perſon, by the intent of the ſtatute of 
F. Remitter JWWefim. 2. though Fitz. Remitter 13. be of a contrary 
* opinion. | 

The ſtatute of 27 E. 1. de Finibus levatis doth take away 
the heir, either in fee or tail from pleading quod partes Fini, 
nihil habuer*, But that was not in reſpe& of the eſtate- 
tail; but by reaſon of the natural blood between the heir 

and anceſtor; and *twas only in reſpect to fines, that they 
ſhould be an eſtoppel to ſuch pleas. | 

Then the ſtatute of non-claim 34 E. 3. cap. 16. reaches 
not to iſſues in, tail, becauſe they were not concerned in 
claims. 8 

Then comes the ſtatute of 4 H. 7. which ſays, That 
after the ingroſſing of &very fine to be tevied in C. H. of 
any lands, the ſame ſhall be openly and ſolemnly read and 
proclaimed ; and the ſame to be a final end, and conclude 

| privies and ſtrangers. | 
„P. 347. Now no reaſon appears why privies in 4 H. 7. ſhall in- 
clude iſſues in tail, more than in 18 E. 1. 

As to the objection, That if it had not been for the ſa - 
ving, all eſtates- tail, remainders, and all others had been 
barred; I anſwer, I cannot ſee any more reafon for that, 
than why eſtates-tail ſhould not be within the ſtatute of 
Præmunire; the words whereof are, T hat all the lands ſball 
be ferfeited to the king. And yet in Trudgin's caſe, Paſch. 

Co, 3 Inſt. 126. 21 EAR. Co. 3 Inſt. 126. It was reſolved, That tenant in 
| tail ſhall forfeit only during his life ; for, by the word for- 
feit, ſhall be intended only ſuch lands as he may lawfully 

forfeit ; ſo here, a fine levied of lands, i. e. of ſuch lands 

of which a fine might by law be levied; but of lands in- 

tailed, the fine iþſo jure ſit nultus, ſays, Weſtm. 2. And the 

court ought not before the ſtatute of 4 H. 7. to take a fine 

Mich. 22 E. 3, Of tenant in tail, Mich. 22 E. 3. 18. b. pl. 84. And if there 
18, b. pl. 84. was tenant in tail, in reverſion expectant upon an eſtate for 
life, tenant for liſe ought not in a Qyid juris clamat to at- 

torn ; for 'twas a good plea, that the conuſor was tenant in 

tail. Trin. 2 E. 3.23. pl. 8. Tria. 37 H. 6. 33. «Mtg. 
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Mich. 2 E. 2. Fitz. Age 77. 1 Roll Abr. 188. B. pl. 16. 
Mich. 48. E. 3. 23. a. pl. 7. Co. Lit. 318. 4. and 3 Co. 
$6. 4. | 
The lard Hobart in his argument of Mackwilliem's caſe, 
ſays, that there was a great fight between intails and fines : 
how far fines had operation upon them, was very doubtful, 
Janes 39. And the very ſtatute of 32 H. 8. ſays, that by 
diyerſity of interpretation and expounding of 4 H. J. it had 
been and then was doubted, and called in queſtion, whether 
fines levied according to 4 H. 7. by tenant in tail, ſhould 
bind the iſſues, and by reaſon thereof divers debates, con- 
troverſies, ſuits and troubles were begun and moved; and 
very certainly ſo it was; for Paſch 19 H.8. 6. pl. 5. Dyer 2. ,g.s. 6, 
b. the very point came in queſtion, and before all the juſ- Dyer 2. b. 
tices at Serjeants-Inn, there were three one way, and five 
the other; and Brook was one of the five who held that the 
fine ſhould bar. And yet he himſelf in his abridgment, 
Tit. Aſſurances 6. & Fines de Terres 121. ſeems to be of opi- nr, An. 6. and 
nion, that ſych fine did not bar ; for he ſays, that if tenant Fines de Ter- 
in tail, the reverſion in the crown, levies a fine with pro n: 
clamations, the iſſues are barred by 32 H. 8. Now that 
ſtatute left the validity of the fine to what it was before. 
But Br. Tail 41. is, that a recovery barred the iſſues before 34 Br. Tail 4r. 
H.8; as the lord Coke cites Brook, Co. Lit. 372. b. and ſays it Co. Lit. 37% 
was ſo adjudged 28 H. 8. But the book in Broot's Abridg- 
ment names no time; by which it appears that the lord “ P. 348. 
Brock had retracted his opinion, or the reporter was miſ- -4;. could no: 
taken. And as Dr. Pollexfen well obſerved, Brat was made be the ſame 
chief juſtice of C. B. 2 Mar. and was either a judge, or at Brook in ! = 
the height of his practice in 38 H. 8. about which time he ther 1 think. 
was of the opinion cited by the lord Coke, and he lived near 
the making of the ſtatute of 32 H. 8. and ſo might better 
know the conſtruction of it. His abridgment was publiſhed 
16 Eliz. after his death, Co. Epi/t. ad g Rep. He likewiſe 
cites Dyer 52. but there is no ſuch caſe ; and he cits Plow, 
555. and tis very true that Manwood ar guendo ſays as nuch. 
My lord Coke ſays likewiſe in the ſame place; and in 2 
Inft. 516 and 517. That if tenant. in tail after 4 H. 7. 
had levied a five, by virtue of that ſtatute, and 32 H. g. it 
had barred his iſſues; and ſo doth the lord Hobart in the 
argument of Mackwilliams*s caſe 332. but not 4 H. 7 alone]; 
and fol. 346. he ſeems that alone could not do it; ſo that 
when I read their books I cannot but give very great reve- 
rence to them; but I muſt acknowledge myſelf unable to 
underſtand 


Dyer 32 pl. 1. 


| 
| 
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underſtand them, or how the law came to be ſo, and there. 
fore I leave them to their own opinions with all due reſpeR. 
Object. The lord Hobart 332. cites Paſch, 28. H. 8, 
That a fine by tenant in tail, the reverſion in the crown, 
bound the iſſues by 4 H. . e 
Reſp. The very caſe intended by the lord Hobart as is 
moſt probable, becauſe of the ſame term and year as in Dyer 

32. 4. pl. 1. And there the queſtion was demanded of the 

Juſtices of C. B. by Say a counſellor of LincdIns-Inn, upon 

what occaſion it appears not. So it may be extrajudicially, 

and for his own ſatisfaQion,” without any cauſe depending; 
but here the juſtices feemed to hold that the iſſue were bar- 
red; and Inglefield (aid he knew it by experience, but Shel. 
ley doubted, and ſo there was judge againſt judge. 
I will not mention the lord Stafford's caſe, 8 Co. 74. a. 
and 6 Co. 55. 4. Seignior Chandss's caſe, which have been 
cited at the bar, that ſuch fine will not bar, becauſe thoſe 
caſes were after 34 H. 8. | 
| HewasaPrac- But I think Dr. Denſhal, who read upon 4 H. 7. a very 

89 great while ago, may be cited, who holds that tenant in 

f in Trin. tail is out of the ſtatute of 4 H. 7. as you may ſee fol. 11 

1 and 12. Zh 

3 The obſervation made by Dr. Saungers at the bar is not to 

| be omitted, viz. that between 4 H. 7. and 26 H. 8. there 

were almoſt fifty years, and yet in all that time no eſtate- 

P. 349. * tail was ever forfeited for treaſon. And what reaſon had 

the judges to conſtrue the general words of 4 H. 7. that a 

fine ſhould bind as well privies or ſtrangers, that the iſ- 

ſues ſhall be bound by a voluntary act of tenant in tail, and 

yet that he ſhall not forfeit his eſtate for treaſon, which 1s 
the higheſt offence ? 

Add to this, that St. Germin in his book called Dofer 
Stud. written 23 H. 8. and commended by the Lord 
Cote in his epiſtle io his gth Rep. when he examines the 
queſtion how common recoveries of lands intailed might 
land with conſcience, Lib. 1 cap. 26. fol. 41. never men- 
tions fines, and certainly he would not have omitted them 
had they been uſed to have been then levied of intailed 
lands; for iſſues were as much prejudiced by them as by 
common recoveries. 1. From the penning of the act of 
32 H. 8. The words whereof are, be it enacd, not declared. 
2. That fines heretofore levied, which ſhews that fines 
were levied of intailed lands, but wanted the ſupport of ai 
act of Parliament. 3. That this act ſhall not extend to 


lands, whereof the reverſion is in the King, but that pv 
| uc 
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ſuch fine ſhall be of like force as it was or ſhould be if this 
at had not been made. Then cometh the Statute of 34 


H. 8. which ſays, that there was a greiter miſchief by this 


doubt for a recovery, but not by a fine, which ſhews that 
fines were not uſed in ſuch caſes, | 
True it is, that recoveries did bar the iſſues before 34 H. 
8. as tis reſolved in Wiſeman's caſe, 2 Co. 16. a. and rea- 
{on there was for it. t. By reaſon of the pretended recom- 
. pence as in Oavian Lumbard'; caſe, 44 E. 3.21.cited in 1 
Co. 94. 6. tenant in tail grants a rent for a releaſe of one who 
hath right to the land, it ſhall bind the iſſues. 2. But 
2dly, for the reaſon given by brother Maynard, that reco- 
veries in adverſary writs did bar in all caſes, till the Quod ei 
deforceat was given by Weſim. 2. 4. which was the ſame 
Parliament that the ſtatute de Donis was made. And ſo is 
19 Z. 3. F. Recovery in Value 20 Hill. 23 E. 3. F. Recovery 
in Value 13. 44 AM. 35. Mich. 44 E. 3. 296. 7 9 Paſch. 
5 E. 4 2. 4. pl. 11. 10. Co. 43. 5. But incaſe of fines it was 
otherwiſe. 3 | 
And yet to prevent all doubts in that caſe the judges have 
conſtrued the Statute of 34 H. 8. to extend to fines, as ap- 
pears by Notley's caſe, cited in Stafford's caſe, which though 
objefted againſt as not to be found elſewhere, yet it is no 
ſpurious caſe ; for tis reported again by Baron Savil 105. 
pl. 183. where the caſe upon a replevin (upon which the 


* pleading is ſet out at large) was, that king H. 8. being „ p. 350. 


ſeiſed in fee in right of his Crown, granted the lands to 
Plilid Van Wilder in tail male, after whoſe death the ſame 
deſcended to his ſon Henry Van Wilder, to whom Weſton 
and Gibs acknowledged a fine, and he granted and rendered 
the land to them for 4000 years, and then died. And 
whether this leaſe were good, being made by fine ſur render 
to bind the iſſues in tail, was the queſtion, and no judg- 
ment ; but ſeemed that it did not bind. 

So that upon the whole matter, as to this point I hold, 
that though this caſe be out of the Statute of 34 H. 8. yer 
not alienable by the Statutes of 4 H. 7. or 32 H.8. 


I come now to the ſecond great point, viz. what influ» 2 Point. 


ence the Statute of 34 H. 8. hath upon this caſe. 

In handling of which the great difficulty will appear to 
ariſe out of the conſtruQtion of the private act of 4 Fac. 

For the true intelligence whereof we are to conſider, 


1. The miſchiefs which had befallen the family of Dar- 


2. The remedy which this act applies. 
3 The conſequences which do ariſe hereby. 
= 
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As for the miſchieſs, they appear in the preamble of the 
ad, that by the death of Earl Ferdinand, who died withoyt 
ue male, and left three daughters married into three no- 
ble families, thoſe daughters had no certainty of their 
tions; and lands they were as incertain of, though beige at 
law to their father, the reaſon that the ſame were intailed 
upon the heir male of the family, either by the Crown, or 
by ſome precedent anceſtor. 2, The Lady Alice their mo- 
ther and dowager, and relict of Earl Ferdinand, though in- 
titled todower, as the widow of one dying ſeiſed of lands of 
inheritance, yet not able to'bring a writ of dower with an 
certainty, becauſe ignorant of the tenant of the freehold. 3 
Some of the branches of the tamily, by reaſon of the anti- 
quity either of the limitations of the eſtates found in offices, 
or ancient ſettlements, incertain which of them ſhall imme. 


diately ſucceed Farl William in caſe he ſhall die without if- 


ſue male. And 4. All of them incertain what lands were 
ſettled one way, and what another; and hence aroſe diverſe 
variances, ſuits and controverſies. 

The remedy was, that all the faid parties referred them- 
ſelves to five honourable perſons who were well affected 
friends of all of them; and thereupon they award the lands 
to be ſettled as in the aQ. 

* The conſequence of which will be either one way or 
other, as the tt ue conſtruction of the ſame act ſhall happen 
to be made, viz. 

Whether this act thus ſettling the lands bath altered, and 


made the eſtate formerly ſettted in the family, another eſ- 


tate ſubſtantially or ſpecifically (as the logicians ſay) dif- 
ferent from what it was before ; for if the eſtate do now be- 
come new, then *twill be for the defendant ; but if the old 
eſtate-tail did remain in Earl Charles when he made the con- 
veyance, it will be for the plaintiff. 

And I am of opinion, that the eſtate-tail granted by the 
letters patent is not altered by the act of Parliament. 

And my chief reaſon fhall be taken from the intent and 
meaning of the act, and of all the parties concerned, which 
being only a private act, is to be conſidered as a ſettlement 
made by the legiſlative power of the kingdom. 1 Co. 47. B. 

W the parties to be more Eſpecially takea notice of, 
are, 

1. The Derby family. 

2. The Referees. 

3- The King. Every of which we cannot but preſume 


bad notice of the letters patent. . 
1. For 


ſo tha 
vice tc 
their d. 


Fot 
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1. For were it not for them, it doth not appear by the re- 
cord how the daughters of Earl Ferdinand could be diſturbed 
from enjoying the lands in queſtion as heirs at law to their 


father ; were it not for them, Earl Villiam could have nao 


pretence. f Mic. Fo | 
2. The Referees muſt needs know of them ; for one of the 


Referees was then Lord Treaſurer, and there is a rent of 


gol. per annum reſerved, and in charge in the Exchequer. 


, The King's counſel could not but know them; for in 
all ads of Parliament, *tis their duty to examine how far the 
the Crown's intereſt is concerned. 

And this knowledge and notice of the letters patent pro- 
duced the words ſo frequently in the acts, wiz. In the recital 
of the award, that all the ſaid lands which were of the Earl Fer- 
dinand ſbould be aſſigned, bans pan and enjoyed, unto, and by 
fuch perſons, for ſuch eflates, an 


powers, liberties, declarations and ſavings as is afterwards ex- 


preſſed. 3. And * that the fame ſhall be veſted, adjudged, 


deemed and taken to be in the ſaid perſons for ſuch eſtates, and 
with and under ſuch powers, liberties, proviſees, exceptions, 
declarations and ſavings, as afterwards is mentioned, declared, 
limited and expreſſed. 4. "I he proviſo itſelf. | 

All which do thew that the act was intended to paſs ſub 


modo, and that there ſhould be ſomewhat preſerved from be- 


ing deſtroyed thereby; and in truth ſo there was, 

For by the letters patent it appears, that the patentees 
(under whom the leſſor doth derive) were perſons well de- 
ſerving of the Crown; and therefore ob ſingulare & fidele 
ſervitium gd" nobis præantea impenderunt, ac pro bono & fideli 
ſervitio nobis & Heridibus noſtris regibus Anglia per eoſdem 
Thomam & Georgium & Heredes ſuos pro defenſione noſtra & 
regni noſtri contra quoſcung proditores inimicos & rebelles quoties 
futuris temporibus opus erit impendend. c. the King grants; 
ſo that he did not only reſpeA what was paſt, but alſo ſer- 
vice to be done for the future; and not only by them, but 
their deſcendents and heirs, apd to the King and his heirs. 

Now whether this would make any condition or tie of any 
fort in law upon the eſtate, may be doubtful, though Hob. 
41. ſays, that pro £ in conſideratione, do not regularly, and 
in the caſe of a common perſon, purport a condition. 

But molt certain it is, that the King and his counſel in- 
tended that thoſe words ſhould ſignify ſomewhat. 
| The Parliament in 11 H. 7. had fo great regard to ſuch 
gifts of offices or annuities, that they bound the grantees to 
atend the King and his heirs in perſon in his wars,. upon 

122 pain 


with and under ſuch limitations, | 


P. 352. 
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pain of forfeiture, though there was no ſuch conſideration 
mentioned in the patent; as you may ſee 11 H. 3. cap. 18, 
And the act of 34 H. 8. takes notice; for the words are, 


To the intent that recompence for ſuch ſervice of the dener 4 
foould net only be a benefit for their own perſons, but a continual on 
profit for the heirs of their bodies, whereby ſuch heirs ſhould her 
have in ſpecial memory, and daily remembrance, the profit that 12 
they have, and take by the ſervice of their anceſtors done 16 the 
Kings of this realm, and thereby be tht better encouraged to d. - for 
fike ſervice to their fovereign lord, as to their duties of allegiance but 

| @þpertaineth. | you 
P. 353+ * And the advantage the Crown receives by ſuch remem- 0 
brance in public families is not final, and therefore the life. 
ground of that act was very conſiderable both for the King's A 
honour and his profit. | | leave 
No this advantage is utterly loſt if the eſtate granted by wh 

R. 3. be altered by this act of 4 Jac. which as the times then * 
were, and ss the family of the houſe of Derby was then af. the « 

| feed, would never be allowed, either bv the King or any ail 
of the parties concerned in the act: for obſerve the time of the « 
the making the ſame ; twas the next year aſter the attempt 111 
of the gun-· powder treaſon, and not quite, or at leaſt but two 0 
years after an attempt, or at leaſt an apparent inclination of you 
another contrary party againſt the Crown and eftabliſhed 4 
government, as appears by the refolution In 2 Cr. 37, So the e 
that had any of the parties or the King been afked whether date 
they intended to diſſolve the tie (of honour at leall) between 8 by 
the family and the crown, in relation to the fervice they for cx 
owed to the crown ſpecified in the firſt gift, they would —_ 
have returned a negative anſwer without doubt, «Pa 

Add to this, that the proviſo itſelf is not a bare ſaving, 2 
which might have been excepted againſt, as oppoſing, ot ir 
not well conſiſting with other parts of the act, as in Porter's Ag 
caſe it is objected; but it is an ena ting claufe, whereby it 13 6 

5 


enacted, that the king ſball have, hold and enjoy all fuck and the 
ame rights, titles, profits, commodities, emoluments, claim! 
and dentands, as if the att had nit been made. Re 
By all which it moſt plainly appears, that *twas the intent . 
of the a& that the eſtate ſhould not be altered. fue in 
Then, to conſtrue this act otherwiſe, if poſſible to pre- 
vent it, is to make it ſupport a fraud to the king. Rex fal- 
lere non vult, falli non poteſf. 12 Cv. 3. | Ref 


This being ſo, it muſt be conſidered, whether this inten- to 
tion can conſiſt with the rules of law. In examination __ 
whereof the objeQiuns are in order to be conſidered — 

1 Objeft. il 
mult d 


inten- 
nation 


. 
Nes 
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Object. 1. The lady Alice hath an eſtate for life, which 
ſhe cannot have out of the old eſtate - tail of earl William. 

Reſp. 1. This conſiſts with the former eſtate, becauſe 
but of a third-part, and ſo in lieu of dower; and to prevent 
her danger of ſuit, which could not be with eaſe, for want 
9 of a right tenant of the freehold. 


*2. 
for though that might have altered the intail, it would be 


but during the continuance of the eſtate for life, which is de- 


termined. 
Object. 2. Earl William hath hereby only an eſtate for 


Reſp. The a& doth but pare away part of the intail, and 
leave an eſtate for life ; for though an eſtate for life cannot 
be ſaid to be the ſame eſtate with the intail, yet the original 
intail is not hereby altered in the iſſue of earl William; as in 
the caſe of the lord Delaware, 11 Co. 1. he had an eſtate- 
tail in his honour, and diſabled for his life; and ſo part of 
the eſtate in the honour ſuſpended by a& of Parliament ; 
and this is here an execution of the agreement. 

Object. 3. ' Earl James hath an eſtate in his father's life 
time, which he could not have by the firſt intail. | 

Reſp. Here is no gift of an eſtate, but a diſtribution of 
the enjoyment of it, nevertheleſs conſiſtent with the former 
eſtate ; for all is within the compaſs of the firſt intail : and it 
is but a confirmation of an agreement, as aQs of Parliament 
for confirming incloſuces, or eſtabliſhing cuſtom for com- 
mon, or a partition between tenants in tail. And this act 
of Parliament works in this caſe, not by way of gift, but by 
erdinance, as letters patent, whereby the king may erect a 
fair, market, warren,. park, foreſt, piſcary, or the like, 
by ordinance, without granting them to any, Hob. 15. the 
caſe of burgeſſes of parliament. | 

Object. 4. Earl William hath power to make leaſes, 
which he could not do as tenant for life. 

Reſp. Such power alters not the eſtate, for it is but a col- 
lateral qualification, and ſuch a thing as may adeſſe & abe ſſe 
ſme interitu ſubjecti. 

Object. 5. Power in tenant for life, and in earl William's 
ſons, to make jointures. 

Reſp. Obſerve, that the power is but of a third part, and 
ſs to ſupply dower, that there may be a 'writ of dower 
brought, wherein difficulty may be of finding a right tenant 
of the freehold. 7 5 

Objea. 6. If the parties ſhall bring a far medon, they 
mult declare upon this act, and not upon the letters patent. 


Reſp. 


ut however, ſhe is dead, and ſo no objection; e 


P. 3540 \ 


— — 
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Reſp. The heir need not bring any action, for he may 
enter. But 2. If he will bring his action, he muſt declare 
upon both letteis patent and act; for ſuppoſe the intail be 
ſpent, * the king in a formedon in reverter mult declare upon 
the letters patent only. © | 

ObjefA. 7. In all eſtates- tail there muſt be donor and 
donee, and here the king cannot be the donor. 

Reſp. An aQ of parliament can create an eſtate - tail with. 
out a donor; and where we ſee eſtates limited for a parti. 
cular purpoſe, we are not to meaſure the validity of ſuch 
limitations by the ſtrict rules of the common law ; for the 


parliament can control the rules of the common law, 13 C 


G4. It can make an eſtate of freehold to ceaſe as it the par- 
ty were dead; as the eſtate of a parſon who accepts a ſe- 
cond benefice contrary to the ſtatute of 21 H. 8. of pluralities, 
6 Co. 40 b. and for this cauſe the lord Hobart ſays, p. 346, 
That judges have authority to mould ſtatute laws accord- 
ing to reaſon and beſt convenience, to the trueſt and beſt uſe, 
eſpecially conſidering that the parliament procedes many 
crimes according to natural equity ſecundum equum E bonum, 


Which is lex legum, without refpe& to legal ceremonies, 


Hob. 224. So that where the drift and fole intent of an act 
of parliament is moſt plainly diſcerned, as in this caſe, and 
yet that intention cannot be obſerved, were the ſame ina 
deed, by conſtruction according to the rules of law, we 
ought rather to preſume the parliament (in whoſe power it 
was ſo to do) reſolved to leap over and waive the rules of 
law, and to make a particular {aw for that occaſion. As for 
the purpoſe in the prince's caſe, 8 Co. 16. The honour of 
duke of Cornwal is limited to prince Edward, & ipſius & 
hered. ſuorum regum Anglia filiit primogenitis E didli loci Du- 
eibus © Regni Anglia hareditarie ſucceſſuris. By which, be 
that ought to inherit by virtue of that grant, ought to be the 
eldeſt ſon and heir apparent of the king of Es- 
land, and of ſuch a king as is heir to prince Edward, and 
that ſuch an eldeſt ſon and heir apparent to the crown ſhall 
inherit the ſaid dukedom in the life of the king his father; 
and the lands there mentioned are accordingly annexed t0 
the dukedom for the ſame eſtate. | 

Now by what rules of law could this grant be conſtrued in 
this manner ? certainly by none, but the judges were forced 
to bend and conform their legal reaſon to the words of the 
act of parliament, and rather to conſtrue the words literally, 
and that the parliament intended to create a new limitation 


as well as a new title, rather than to ſtrain the ſenſe of the 
n x rr cls. wendy 
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would have it. 


True it is, ſnould the letters patent be left out of the ver- 
dict, and the differences, and the award and the agreement 
and proviſo ſtruck out of the act of parliament, I ſhould not 
doubt but to account the eſtates therein mentioned to be all 
new, and that all the eſtate in the letters patent, except the 
king's reverſion, to be totally altered; but all thoſe things 


words andtheconſtruQion thereof farther than ever the parlia- - 
ment intended. They did not ſtretch their invention to“ find s P. 
out legal reaſons for that limitation, as men that would ſhew 
themſelves more witty than ſerious, might have done. But 
qui rationem in omnibus guærit, rationem confundit. And they 
ve the ſame reaſon for their reſolution, which appears in 
this caſe, viz. That otherwiſe it would be impoſſible to 
make good that limitation; and if they ſhould not make 
- ſuch eonſtruction, the whole deſign of the act of parliament 
would be truſtrated. So here the deſign was, that the agree» 
ment and award ſhould be performed, and yet the king not 
prejudiced, which cannot be if not conſtrued as the plaintiff 


conſidered together, I think it muſt neceſſarily be other wiſe. 


'Objefi. 8. The aQ of 34 H. 8. ought to be ſtrialy can- 


ſtrued, becauſe it reſtrains alienation, 


Reſp. If it were to reſtrain ſuch alienations as are favour 


ed in law, viz. Of tenant in fee-ſimple, or tenant in tail of 
the gift of a ſubje&, whereby trade and commerce might be 
prevented, debts unpaid, and children unprovided for, which 
is the reaſon that the law diſallows of perpetuities and condi- 
tions which reſtrain alienation, doubtleſs the at were to be 


conſtrued ſtriẽtiy. 


But this act carries a reaſon in its preamble anſwerable to 
thoſe inconveniencies, that the grantees ſhould not alien, for. 
that the lands were given to the intent that recompence ſbou'd not 
only be ta the donees for their ſervice, but a perpetual profit to 


their heirs of their bodies, whereby fuch heirs ſhould have in 
ſpecial memory, and daily remembrance, the profit that they 
have and take by the ſervice of their anceſtors don? to the kings 
of this realm, and thereby be the better incouraged to do like ſer- 
vice to their ſovereign lord, as to their duties of allegiance ap- 


bertainet h. 


Now the ſaid inconveniencies will not fail in ſuch caſes. 
1. Becauſe the lands thus diſpoſed are not many, et ad ca 


gue frequentius accidunt jura adaptantur. 


2. They are to perſons generally of noble families, of 


whom the crown hath always a care. 


3. This 


3 56, 


1 
| 

| 

| 
x 
| 
[. 
| 
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* 3. This law is for ſupport of the crown and govern. 
ment, which ought to be ſecured before all private intereſts. 
Objed. 9. The tenure is altered by this act of parlis. 
ment. 
Reſp. Tenure is not an eſſential quality to an eſtate, for 
there are eſtates whoſe tenures may be gone, and yet the 
eſtate remains; as ſuppoſe the king had releaſed the tenure 
of knights ſervice, and that the patentees ſhould hold in ſo- 
cage, yet the eſtate-tail had continued the ſame. 4 Co. 9. 
4. If a meſnalty become a rent-ſeck by ſurpluſage, the an- 
cient ſeiſin is ſufficient. 1 H. 4. 4. If H. recovers in an af- 


iſe, a rent-ſervice, and afterwards that rent becomes a rent- 


ſeck and he is diſſeiſed of it, he ſhall have a rediſſeiſin, be 
cauſe the ſubſtance of the rent remains, though the quality 
be altered. Co. Lit. 1546. | | 

Object 10. The eſtate-tail was without impeachment of 
waſte, ſo is not the eſtate for life here. 

Reſp, The quality of being without impeachment of 
waſte makes no alteration. 3 Cyo. 40. Clare verſus Pepys. 

Obfect. 11. By the letters patent there was one intire 

eſlate given, but here are ſeveral eſtates for life, and eſtates» 
tail, which are not intire. 

Reſp. Theſe eſtates are all the ſame in quantity, which 
they would have been without the act; and it is the ſame 
eſtate as to duration, for all the eſtates here do ariſe out of 
the original eſtate- tail, and the reverſion is not touched. 

Object. 12. Laſtly, theſe eſtates do ariſe out of the eſ- 
tate-tail, and are to continue no longer, and are diſtinct from 
it ; as if tenant in tail bargain and fell to one and his heirs, 
the bargainee hath fee, and the eſtate granted continues till 
the iſſue enters. , 

Reſp. True it is, that ſuch conſtruction may be made in 
a conveyance, and ſo might it have been in this act, had not 


| the intent appeared otherwiſe ; but thereſore it ſhall not be 


* P. 358. 


ſo conſtrued here, becauſe it would prejudice the king's in- 
tereſt contrary to the proviſo. 

And in the expoſition of an act of parliament we need not 
labour in maintaing its conformity to the rules of law, when 
its deſign is for another purpoſe. 

Tenant in tail makes a leaſe for three lives, by 32 H. 8. 
this cannot be made good by the rules of the common law. 

As for authorities in this caſe, Gardiner's caſe 14 
Car. 2. cited by my brother Weſton, is nothing to this pur- 


' Poſe, which was, that H. 8. gave to Michael Stanhope = 
is 
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his wife, and the heirs of their bodies certain lands, Michae! 
dies, the lands deſcend to Thomas Stanhope his ſon and heir, 
who petitions the queen to grant the reverſion to ſome per- 
ſons in fee, to the intent that he may make a leaſe for ninety- 
nine years by way of mortgage, and enters into a recogni- 
zance to the queen, conditioned, that nothing ſhall be done 
whilt the reverſion is out of the crown, prejudicial to the 
The queen conveys the reverſion to the lord Burleigh an 
Sir Walter Mildmay in fee, Thomas Stanhope makes a leaſe 
and then ſuffers à recovery, the truſtees reconvey to the 


ueen. 
N Reſolv. 1. Twas a good grant. 8 
2. Thomas St was not reſtrained from aliening. 

But I may reſemble this to the caſe of Falkner and Bel- 
lingham, Mich. 3 Car. 1. in C. B. reported by 1 Cr. 80. and 
Jenes 233. The caſe was this, Ultimus preſbyter celebrando 
diving in the church of Eaft Grinſted was ſeiſed in fee of a 
meſſuage and lands in jure preſbyterutus ſui, and held them 
of the lord of the manor of Brambleten, by the rent of 187. 
and other ſervices, who became ſeiſed of the rent. By the 
ſtatute of 1 E. 6. cap. 14. this meſſuage and lands became 
forfeited to the crown; but in that ſtatute there is a ſaving 
of all rents and ſervices to all other perſons. The king 
granted the lands over, and no ſeiſin was had of the rent tor 
above forty years after the ſtatute of 1 E. 6. And whether 
ſeiſin within forty years was neceſſary, or no, was the queſ- 
tion; for if it were the ſame rent, then ſeiſin was neceſſary ; 
but if a new rent created by the ſtatute, then ſeiſin was not 
neceſſary. And reſolved by three jnſtices contra two in C. B. 
that it was a new rent; and there held by the three juſtices, 
that this rent being originally a rent-ſervice, was now turned 
into rent ſeck by the a& of parliament, and became a rent 
coming out of the womb of the parliament, as juſtice Hut- 
fon called it; and though it were the ſame rent in eſtate, 
as if there were tenant for life, the remainder in fee, or if 
deſcendible on the part of the mother; ſo now; yet altered 
in quality. b 

But the other two juſtices, and the whole court of B. R. 
wherein the firſt judgment was reverſed, reſolved, that it is 


the ſame rent to all purpoſes, and 'tis parcel of the? manor P. 39. 


as before. And-it is not a rent given by the ſtatute, becauſe 
a ſaving never amounts to a gift of any new thing, but is 
quaſs an exception out of the ſtatute, where otherwiſe it 
would be extinguiſhed and loſt, 

Ang 


Term. Hill. 31 & 32 Car. 2. In Scacc. 


And they reſolved, that though the tenure was deſtroyed, 
it remained the ſame rent in ſubſtance, and in all other 
things; as if an arrow loſes one or two feathers, yet it is an 
arrow ſtill, or if H. loſes ſome members, he continues a 
man till, 

As to the Objection, that if the aQ ſhall be thus conſtrueg, 
this will be very miſchievous, becauſe there are many pur- 
chaſors for valuable conſideration, and it will blow up theis 
eſtates ; E * . 

Reſp. 1. There can be no caſe adjudged, but muſt be 
miſchievous to ſome body; as 1 Co. 53. 4. ö. But 

2. The miſchief appears not in the record. 

3. Better ſuffer a miſchief than an inconvenience ; for 
ſhould this act be conſtrued againſt the intention, the king 
muſt loſe the advantage before mentioned ; and to expound 
an ad ſo, would be generally inconvenient ; and ſo I con- 
ceive judgment ought to be given for the plaintiff. 

In this caſe the court of Exchequer was divided, vis. 
Mountague chief baron, and myſelf for the plaintiff, and 4t- 
kins and Gregory for the defendant; and thereupon the cauſe 
was adjourned into-the Exchequer Chamber, where it was 
argued again by counſel three ſeveral times, and alſo by 
eleven of the judges; for that North chief juſtice of C. B. 
was made lord keeper laſt vacation; and all the judges, ex- 
cept Gregory, Atkins and Dolben, gave their opinions for the 
plaintiff. 

As to the firſt point, all but Jener, Charlton and myſell, 
were of opinion, that the iſſue of tenant in tail was barred 
by a fine levied by his anceſtor, by virtue of the ſtatute of 
4 H. 7. before the ſtatute of 32 H. 8. And all who argued 
tor the plaintiff agreed, that the act of 4 Fac. did not deſtroy 
the eſtate created by R. 3. but was only an inſtrument to 
perfect the agreement made by the arbitrators in the Derby 
family. The lord keeper's opinion was delivered by the 
chief juſtice Pemberton, by the lord keeper's direction, ac- 
cordingly. | 


Term. 


* Term. Paſch. 32 Car. 2. B. R. P. 360. 


Memorandum, This Term were made Serjeants, 
of the Inner Temple, Sir G. Jeaſfries Recorder of Lon- 
don, Sir J. Kelyng, one of the King's Counſel, Ed- 


" mund Weſt, R. Hanſon, Sir Fr. Manley and W. Bug- 


by, Of Gray's Inn, Edw. Bigland and V. Richardſon 
of Lincoln's Inn; Rob. Wright of the Middle Temple. 


Kirton verſus Guilder, 


Gun ſues the plaintiff in the eccleſiaſtical Prohibition. 


court at York, for procurations belonging to him as 
archdeacon, and libels, that for ten, twenty, thirty and forty 
years laſt paſt there hath been due and paid 6s. annually for 
the ſaid procurations, by the ſaid Kirton and his predeceſſors, 
parſons of D. And Kirton by Hoyle prays a prohibition, and 
ſuggeſts, that the ſaid duty hath not been payable, and de- 
nies the preſcription, and ſo the eccleſiaſtical court cannot 
have conuſance of a preſcription, which is properly triable 
by the common law, Raſtal's Ent. 483. 2 Roll. Abr. 283. pl. 
16. 2 Roll. Rep. 293. 


But Holt e contra, that procurations are payable of com- Procurations. 


mon right, Linwood 67. as tithes are, and no action will lie 
for the ſame at common law; and a preſcription in the ec- 
cleſiaſt ical Jaw may have a different commencement from 
what it hath by the common law, and a penſion is ſuable in 
the eccleſiaſtical law. F. N. B. 151. 6. 

Per Cur. A conſultation is granted quoad procurations 
demanded generally; but if the plaintiff denied the quantum, 
then a prohibition. | 


William Cole Eſq; ver// William Ireland Gent. 
Leiceſt. 


guamdiu 


HE plaintiff declares, that whereas 12 November Hundred. 
27 Car. 2. the king by his letters patent then dated 3 
had made bim ſheriff of the county of Leiceſter, cuſtodiendum Skin. ,1. 


—— —ů—ů— wUl'᷑—ñ—„v- 
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quamdin dico Domino Regi placeret, which office is an ancient 
office, to which the right and title of naming and conſti. 
tuting a bailiff of the bailiwick of the hundred of Gartre- 
in the ſaid county time out of mind hath belonged, and ſtill 
is incident, annexed and inſeparable from the ſame ; * and 
that every ſheriff of the ſaid county for the time being, 
hath from time to time named, conſtituted and ought to 
name and conſtitute a bailiff of the baiſiwick of the hun- 
dred aforeſaid, and. hath held, and of right ought to hold a 
view of frankpledge of the hundred aforeſaid, and a court 
of the ſaid county; and by. occaſion. thereof divers fees, 
commodities, profits and emoluments had and received, 
and of right ought to have and receive as incident there- 
unto. 29 March 28 Car. 2. The defendant at Turlangto 
and elſewhere in and through the ſaid hundred took upon 
him, and exerciſed the ſaid office for the ſpace of ſix months 
againſt the will of the plaintiff, and without any right or 
lawful authority, and without the plaintiff's conſent or no- 
mination, the plaintiff being all the while ſheriff of the ſaid 


county: And alſo the ſame 29th of March 28 Car. 2. at 


Shankton in the hundred aforeſaid, the defendant did of his 
own wrong, and without right or lawful authority hold a 
view of frankpledge of the ſaid hundred, and alſo a court 
baron, and ſeveral courts baron from three weeks to three 
weeks there did hold, and on that occaſion received ſeveral 
profits to the value of 51. ad dammum 40. 

The defendant pleads Not guilty, and the jury find a 
ſpecial verdict, viz. 

That the plaintiff was made ſheriff, as he declares. 

That 12 E. 2. the king committed to one Join de Sading- 
ton his hundred of Gartree, in theſe words. Leic. Rex ad 
requiſitionem Iſabellæ Reginæ Angliz Conſortis ſuæ cha- 


riſſimæ commiſit dilecto ſibi Johanni de Sadington valeQo 


ipſius Reginæ Hundred“ Regis de Gartree cum pertin' in 
Com' Leic* cuſtodiend* quamdiu Regi placuerit Reddend 
inde Regi per annum ad Scaccarium ſuum 160. prout ad idem 
Scacca rium jam redditur pro eodem, Dum tamen Hundred 
ill cuſtodiat juxta formam Statuti nuper apud Lincoln” inde 
edit” & proviſ. In cujus, &c. Teſte Rege apud Eborum 6 
Febr. per ipſum Regem Lt Mandat' eſt Johanni de Grey- 
de ſton quod eidem Johanni de Sadington Hundred? pred 
cum pertinꝰ quod in cuſtodia ſua ex Commiſſione Regis exiſtit 
liberet cuſtodiend' in forma præd'. Teſte ut ſupra. 


2 Oftober 1 H. 4. The king granted the ſame to William 
Hoghwick in hc verba. Rex omnibus ad quos, &c. ſalu- 
. tem. 


tagit 
lume 
fiz | 
noſtr 
eoru 
nibu! 
buſct 
literc 
tione 
moni 
noſtr 
Hun 
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tem. - Sciatis quod de gratia noſtra ſpeciali & pro bono ſer- 
vitio quod dilectus Armiger noſter Willielmus Hoghwick 
nobis impendit & impendet in futuro conceſſimus eidem 
Willielmo Hundred* * de Gattree in Com? Leiceſt' cum 

tin? Habend' pro termino vite ſuz una cum omnibus 
firm? reddit” ſeQ” Cur? & omnibus aliis rebus proficuis & 
commoditat* ad præd' Hundred' quoquomodo rationabili 
ſpeQan” ſive pertinꝰ abſque aliquo nobis inde reddend? Ali- 
quibus ſtatut* five ordination” ante dat* præſentium fad 
non. obſtan* In cujus &c. Teſte Rege apud Weſtm. 2. 
ORob. per breve de privato ſigillo. 


19 November 15 Fac. The king granted the ſaid hundred 
to Willam Ireland father of the defendant, Habend* from 
Michaelmas laſt for. twenty-one years, Reddend' 171. 15d. 
and ob. viz. for the hundred of Goodlaxton mentioned in the 
Jetters patent 177. 19s. 3d. and for the hundred of Gartree, 
gl. 25. ob. and 205. of increaſe, 


5 September 13 Car. 2. The king granted to the defen- 
dant the premiſſes in theſe words, viz. Cuſtod* five firm” 
ſeparal' Hundred? de Goodlaxton & Gartree cum omnibus 
& ſingulis eorum pertinen' in Com” Leic. Ac Officii & 
Officiorum Seneſchalli & Seneſchalſiz Ballivi Ballivat* præd' 
Hundred de Goodlaxton & Gartree & eorum alter” cum 
omnibus & ſingulis juribus membris pertin” proficuis advan- 
tagiis allocationꝰ authoritatꝰ præheminenc' libertatꝰ & emo- 
lument* quibuſcunque eiſdem Offic? Seneſchalli & Seneſchal- 
fz Ballivi & Ballivat* five Ballivorum vel Ballivatorum 
noſtrorum prazd* Hundred* de Goodlaxton & Gartree & 
eorum alteri qualitercunque ſpeQtan” vel pertin' ac cum om- 
nibus vadis feodis proficuis commoditat* & advantag* qui- 
buſcunque eiſdem Officiis aut eorum alicui ut predia” qua- 
litercunque ſpectan' pertinen” five debend' una cum execu- 
tione omnium & ſingulorum brevium proceſſ. præceptꝰ ſum- 
monitorum arreſtat* warrant, attachiament' & mandatorum 
noſtrorum hæred' & ſucceſſorum noſtrorum infra ſeparal* 
Hundred? prædꝰ exequend' & emergen' adeo plene libere & 
integre ac in tam amplis modo & forma prout aliquis Balli- 
vus vel aliqui Ballivi ſeparal' Hundred” pred” exequi vel fa- 
cere poſſit vel poſſint debet vel debent gaviſus fuit vel habuit 
gaviſ. fuer? vel habuer” vel gaudere debuit vel debuere Nec- 
non cuſtod? letarum viſ. franc* pleg* & cur” pred? ſeparalꝰ 
hundred, & turn” vicecom. infra ſeparal' hundred” przd* & 
eorum alter. Ac omnium proficuorum earundem letarum 


viſ. franc? pleg* & cur? hundred” & turn? & eorum cujuſli- 
bet 


® P. 362. 


122 — wy — 
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bet Necnon amerciament” fines pœnas forisfaQ” ſect' ſervit bloo 
reddit* perquiſition? cur? let” & viſ. franc* pleg* & omnium the 
aliorum proficuorum commoditatꝰ libertat' privileg” francheſ. wea 
. 363. juriſdictionꝰ & emolument* quorumcunque infra * ſepara! cont 
hundred? præd' quoquomodo provenienꝰ dictis ſeparal* hun- ju 
dred' & officiis præd' ſeu eorum alicui pertinen* ſpeQar' rolm 
ſive accidenꝰ aut ut pars vel parcell” eorundem Hundred thel 
' Ballivi & Ballivat? ſeu aliquorum eorum habit” cognit” ac- then 
cept? uſitatꝰ occupat* ſeu gaviſ. exiſtenꝰ cum libertate pro - the 
levation* & collectione eorundem infra ſeparal* hundred 26. 
ptæd' Ac etiam cuſtod* ſive firm” omnium & omnimodo- thus 
rum bonorum & catallorum felon” fugitivorum felon? de fe coun 
& in exigend” poſit” condemnat' & utlagat? ſive waviat? bo- * 
Io i 


norum waviat' & extrahur* emergen' creſcen' contingen' 
ſive provenienꝰ dict' ſepara Hundred? & Ballivat* præd' ſeu 
eorum alicui quoquomodo ſpectanꝰ five pertinenꝰ aut cum 
eiſdem aut eorum aliquo uſitat* dimiſſ. locat' ſive gavil, 
Quz quidem Hundred' & cætera præmiſſa per Litera 
noſtras Patentes dimiſſ. ſunt parcel” poſſeſſion” antique co- 
ronæ noſttæ Angliz. Except? tamen ſemper & extra hanc 
præſentem conceſſion? nobis hzred” & ſucceſſor? noſtris om- 
nino reſervatꝰ omnibus & omnimod' fin? amerciament' & 
exitibus annuatim & de tempore in tempus provenien' creſ- 
cen? ſive renovanꝰ ſeu quoviſmodo forisfact' in aliqua cur' 
noſtra hzred? & ſucceſſorum noſtrorum de recordo five ali- 
quibus cur? noſtris de recordo five coram Juſtic* noſtris ad 


Aſſiſas Juſtic* ad pacem five Clerico Mercati provenien' As 
creſcenꝰ accidenꝰ emergenꝰ ſive renovan? Ac etiam libertat? grant 
pro levation” & collection' eorundem infra ſeparal' Hundred b. 
præd' Habend* from the making of the letters patent for the u 
thirty- one years. Reddend” annuatim 18“. and 1 5d. ob. and P, cf 

| riff's 


10s. increaſe. 


The jury alſo find the ſtatutes of 2 F. 3. cap. 12. and * 


14 E. cap. 9. That the defendant did keep the courts and ſherif 
receive the profits of the hundred, as the plaintiff hath de- 3. 
clared ; and if the plaintiff be guilty they aſſeſs 5. damage. they 
4. 
Lovel for the plaintiff. The ſingle queſtion is, Whether ff, + 
the grant of this hundred, and other things therein ſpecified Jo 
be good? and I hold that the ſame is not good in law. miwe 
Hundreds and bailiwicks granted before Edward the ſe- Tt 
cond's time are good, but not thoſe which have been granted ft. . 
afterwards. As to the original of hundreds before king Al- hg: 
s V 


fred's time, which was Anne 872. the counties remained 

intire, but then divided into hundreds; for before that the they t 

earls who were conſanguinei of the king and of the royal 
bl 
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blood had the cuſtody thereof. This office continued in 
the earls till by reaſon of the great trouble, they were 
weary of it, and then were appointed Vicecomites, which 
continue to this day. This office was aſſiſted with inferior 


. juriſdictions, as view of frankpledge and turn, to take in- * P. 364. 


rolment of the freeholders. The hundred court, Fc. and 
thele courts continued until. Edward the ſecond's time, and 
then the king granted out of the turn the leet, and out of 
the hundred court a court baron. Fitz. Leet 11. Br. Leet 
26. Dyer 13. 6. 64. But notwithſtanding theſe courts were 
thus chipped out of the county, yet the juriſdiction of the 
county remained intire to the ſheriff, until afterwards the 
king granted ſome hundreds away in fee, and alſo franchiſes 
to ſeveral other perſons. And thereupon ſeveral ſtatutes 
were made to reftrain the miſchiefs of ſuch grants, whereby 
mſufficient perſons were become owners of them, and ma- 
naged them to the prejudice of the people, viz. 9 E. 2. the 
ſtatute of Lincoln, which injoins, that the ſheriffs have ſuf- 
ficient in the county to anſwer the king; and ſo of farmers 
of hundreds, and that executions ſhall be made by bailiffs 
of hundreds: So 2 E. 3. cap. 4. and 5. But thoſe ſtatutes 
did not remedy the inconvenience, for the crown did grant 
bailiwicks in fee, and thereupon were the acts of 2 E. 3. 
cap. 12. and 14 E. 3. cap. g. made, both which ſtatutes do 


forbid the granting more bailiwicks than were then granted. 


As to the things granted they are five, and none of them 
grantable. 

1. Courts. They are not grantable by the king, becauſe 
the turn is called the ſheriff's turn, 31 E. 3. cap. 15. and fo 


Paſch. 6 H. 7. 2. pl. 4. And the county court is the ſhe- 


riff's. 4 Co. 33. a. Mitton's caſe. 
2. Offices. The officers of theſe courts belong to the 
ſheriff, Mitton's caſe, Scrog's cale, Dyer 175. 
3. Fines and profits. They are the ſheriffs, 1 E. 3. 
they ſhall be delivered to the uſe of the ſheriff. 
4. Bailiwicks. That is incident to the office of the ſhe- 
iff, and he ought to anſwer for him. Dyer 241. 4. pl. 47. 
5. Hundred. If the ſheriff ſhall not have it, he cannot 
anſwer for eſcapes there. 


This very caſe reſolved, 2 Car. Forteſcue's caſe, Co. 4. 


Inft. 367. 

Bigland contra. As to the caſe of Mitton, and other ca- 
ſes, wherein certain offices incident to ſheriffs are alledged, 
they ſtand upon different reaſons from our caſe. 

The king may except any part of the county from the 


power 


_— _— — — 


Mandamus. 
Trem. 450. 


power of the ſheriff, 1 Kell. Rep. 118. Villa de Derly 
verſus Foxley. | | | 
Of common right a hundred belongs to the king. 2 Rell. 
Abr. 73. b.. | 
P. 365. * As to the ſtatutes, That of 2 E. 3. cap. 12. extends 
only to ſuch hundreds as were let to farm by the then king, 


Car. 2. Judgment was given for the plaintiff. - 


| MBROSIUS MANATON had a Mandamur directed 
to Charles Luxon mayor of the borough of Trevens 
Beſeny in the county of Cornwal, to be ſworn mayor there, 
according to an election made of him by the ſaid borough, 
to which writ the ſaid Charles Luxon returns, that betore 
the coming of the writ, and before the iſſuing out thereof, 
viz. 2.5 Ofleb. 31 Car. 2. he the ſaid Charles was removed 
from the place of mayor, and one William Amy then choſe, 
admitted and ſworn, and from that time Aucuſque fuit & 
adhuc et Major Burgi predifti, and by reaſon of his ſaid 
office hath the cuſtody of the common ſeal, and thereupon 
he the ſaid Charles could not reſtore him, as the writ te- 
quires; And whether this was a good return was the queſ- 
tion? And the objeQion is, becauſe it is not returned, that 
the new mayor Amy was debito modo electus, and it may be 
that he was choſe out of time, and not according to chat- 
2. Returns muſt be certain, and not by implication, 
becauſe the party outed hath not liberty to reply to them; 
and of this opinion were my brother Dolben and myſelf; but 
Scrogs chief juſtice, and Jones juſtſce contra, That when 
Amy is returned, he ſhall be intended debito modo eledtus ; and 
if an action upon the caſe ſhall be brought for this falſe re- 
turn, and the iſſue be elected or not; if he was not duly 
eleQed, it will go for the plaintiff in the action; as Co. Lit. 
381. Fines levied, is intended lawfully levied, Weſtm. 2. 
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and the ſtatute of 14 E. 3. cap. 9. is relative to the other act, Co 
and ancient ſtatutes are conſtrued according to the ſubſequent I 
Et adjournatur. And afterwards, viz. Paſch. 34 > td 


Ambroſius Manaton's Caſe. 


cap. 5. Ita quod Epiſcopus Eccleſiam conferat, i. e. legitime conſid; 
conferat. Non preſiat impedimentum guad de jure non fortitur that tl 
effeflum. But I do conceive, and was then of opinion, that detenti 
the return is not good, becauſe only by implication. As for th 
the caſe of the recorder of Barnſtable, Paſch. 18 Car. 2. B. dents. 
R. The teturn was, Non conſtat nobis, that he was ever enquir 


elected; and adjudged inſufficient. Vide antea. And theſe damag 


places 
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res do concern the publick government, and we ought 
not to favour falſe returns; and if we ſuſpeQ a return to be 
falfe, this court can make a corporation ꝰ ſwear the return; P. 366, 
but by reaſon the court was divided no writ went. 


Conſtance Harvey Widow of Henry Harvey, De- 
mandant, , ver/us Francis Harvey. In Dower. 
In C. B. 


HE 'tenant pleads, That after marriage the huſband Error. 

had ſettled other lands upon the demandant for her * Zen. . 
life, for her jointure, and that ſhe after his death agreed © 
thereto, and entered accordingly. The demandant replies, 
That it was a voluntary ſettlement of her huſband, and 
traverſes, that it was not for her jointure, and iſſue there- 
upon; and at the Niſi Prius the tenant made default, and a 
petty Cape awarded and returned, and judgment, that the | 
demandant have ſeiſin; and the demandant ſuggeſts, that | 
her huſband died ſeiſed, and prays a writ to enquire of the 
damages, returnable Craſtin. Pur. The ſheriff returned, | 
that he hath delivered ſeiſin of the lands particularly; and | 
alſo an inquiſition, which finds that the lands are worth 
114). 115. per annum, and that her huſband had been dead 
ſix years and three-quarters, and that ſhe had ſuſtained da- 

occaſione detentionis dotit ultra valorem præd & ultra 
1 & cuſftag* ſua 1951 & pro miſ. & cuſtag. 20s. And 
upon this Conſtance, gratis releaſes the 195/. and demands 
judgment only for the 205. And judgment is given, That 
the demandant recover tam valorem tertie partis pred. from 
the death of her huſband, which comes to 257/. and the 
20s. and 111, de increments, in all 269/. and the tenant brings 
a writ of error, and aſſigus ſeveral things for error, which 
are made good upon diminution alledged, and there being a 
variance between the inquiſition and the writ of ſeiſin, the 
writ of ſeiſin and execution was erroneous, and thereupon a 
writ of enquiry, and the value of the land found ; and now 
alledged, that here ought to be no writ of enquiry, becaufe 
the damages were releaſed by the demandant. But upon 
conſideration had of the record, the whole court reſolved, 
that the releaſe was only of the damages ſuſtained occaſſone 
detentionis dotis, and not of the meſne profits of the land, 
for they are two diſtin things, as appears by the prece- Fo 
dents. Co. Lit. 32. b. Belfield verſus Rous. The writ is to | 
enquire not only of the value of the lands, but alſo of the 
damages ratione detentionis datis, and judgment he * 

Z 


P. $67; 


ed, and to confider whether the indictment may be ſent 


P. 368. 


Duties. 
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So is Raft. Entr. 237. Tit. Dower en Judgment 1 3. and ſo 
are all the judgments; and a Fi. fa. lies for the damages, 
Formule bene placitandi 223. And judgment was affirmed, 


Sir Miles Stapleton's Caſe, 


bench bar this laſt term for high treaſon, and a day ap- 
inted next term for his trial; the proſecutor, one Boldron, 
leggeded to the lords of the privy council, that his wife, 
who he ſaid was a material witneſs, was in expeRation of 
being brought to bed every day, and ſo ſhe could not be at 
the trial, and therefore deſired the priſoner might be tried 
in the country; and thereupon the lords of the council or- 
dered, that the judges of the king's bench ſhould be attend- 


8 Miles Stapleton having been arraigned at the king's 


down into Yorkfbire to be tried there next aſſizes by Nig 
Privs, and whether a Tales is grantable in caſe of high 
treaſon; whereupen Mr. Attorney general attended at my 
brother Jonb ys chamber, where my brother Do/ben and | 
difcourſed together concerning this matter, my lord chief 
—— being out of town, and we did reſolve, 1. That an 

did ment of high treaſon may be tried by Nife Prius, for 
ſo is Co. 4 Tuff. 93. and the ſtatute of 14 H. 6. cup. 1. gives 
power to the judges of Ny: Prius to give judgment, and 
award execution in caſes of felony and treaſon, -which can- 
not be but where ſuch offences are tried by Ni Prins, for 
quatenus judges of Vi Prius they cannot give judgment iy 
cafes not legaſly coming before them. As for felony and 
murder, indi&ments removed into the king's bench con- 
cerning theſe offences, may be ſent down to be determined 
by virtue of 6 H. 8. cap. 6. but that ſtatute extends not to 
treaſon. 2. We reſolved, That a Tales de ciroumflantibus 
may be awarded in caſe of treaſon, by the ſtatute of 4 and 
5 Ph. and Mar. cap. 7. where the king is party. And ſo 
we left it to Mr. Attorney to do as he thall ſee cauſe, with 


the priſoner. 


„William Muſchamp and others, Flaintiffs, verſus 
Henry Aſton, Defendant. Error, Ireland. 


T*HE plaintif below declares that he was poſſeſſed ol 


| two hundred twenty-ſix hundred and an half of lamb- 
oh ſkins, 
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ſkins, and intended to tranſport them from the port of the 
city of Dublin to England, and for the exportation of the 
ſame {kins had paid tonnage and poundage, according to an 
a of parliamgnt made at Dublin 4 March 14 Car. a. viz. 
For every hundred 10d. The defendant vi & armir did aſ- 
Gult the plaintiff, and hindered him from exporting the ſaid 
ſkins till he had paid 84/. 8s. 11d. over and above the ſaid 


duty of 10d. per cent. ad damnum 2001. The defendants 


plead Not guilty to all, but the hinderance of the exporta- 


tion till payment of the 84/. 8s. 119. and as to that they ſay, 


That by the ſame act it is gnaQted, That every one exporting 
Iriſh wal out of the kingdom of Ireland fball pay to the king 
upon the exportation thereof, for every lone containing 1 lb. 
1s. 8d. That 8 Ari 1676. the king by indenture granted 
the duty to the defendant, Habend. from Chriſtmas 1675. 
till Chrifimas 1682. That there was upon the ſaid ſkins 
1451 ſtone, and 7-eighths of a ſtone of wool of ſix months 
owth, and that B . 8s. 11d. was due for the fame; and 
A not payment a ſeizure prout. The plaintiff demurred. 
This action was originally brought in the Common Plegs in 
Ireland, and judgment there given for the plaintiff; and 
ypon a writ of error in B. R. in Ireland, that judgment af- 
firmed ; and now the defendants have brought this writ; 
and upon debate, whether the duty ſhould be paid both for 
the ins and the wool ſeparately and diſtinQly, We all re- 
ſolved, That there ſhall be but only one duty paid, viz. for 
the ſkins 3 for it cannot be preſumed, that men will kill the 
lambs barely to deprive the king of bis cuſtoms ; and by the 
8 of parliament, &:-& <> 
Sheep-ſkins tawed with the wool on, an hundred 1 10 
Pelts dreſt or undreſt, without the wogl, an hun- 
dred 2 


- - 10 © 
Sheep: ſkins with the wool, the hundred ba 
Lamb-(kins dreſt or undreſt, the hundred © 16 8 


By which it appears that lamb-ſkins are to contain the wool 
en them; and it is not uſual in many places to ſhear lambs, 
and therefore judgment was affirmed. Per tat Cu. 


2 2 


Witneſs. 


P. 370. 


„ 


VE” IT "IF th 


T*HE. firſt day of this term Elizabeth Celier, the wife 
of Peter Celier, was tried at the bar upon an indiQ- 
ment, for That ſbe, with others unknown, 1 November 31 
Car. 2. did compaſs and intend the death of the KING, ts 
charige the government, and extirpate the Proteſtant religion, 
and to that purpeſe did meet and adviſe together, and did contri- 
bute, pay and diſburſe great ſums of money; and for better 
concealing of the treaſens aforeſaid, did diſburſe great ſums «f 
money to divers perſons to lay and charge the treaſons upon other 
perſons, Upon not guilty pleaded, ſhe was found not guilty. 
There'was one perſon who came againſt her as a witneſs, 
who was the then proſecutor, T homas Danger field, againit 
whoſe evidence the priſoner excepted, for that he had been 
ſeveral times convicted of cheating, and had been ſet upon 
the pillory, and had been whipped, and was of very litle 
credit, and then would have produced a pardon of theſe 
offences; but ſhe produced a copy of a conviction of a fe- 
lony, ſor which he was burnt in the hand, which was out 


ok that pardon; and alſo an outlawry for another felony, 


which was likewiſe out of that pardon ; and ſo his teſtimony 
was ſet aſide. And it was debated, That admit a witnels 
be convicted of felony, and afterwards pardoned, whether 
he ſhall thereby be reſtored to be a witneſs ? and my 
lord chief juſtice Scregs and myſelf were of opinion, That 
he could not, becauſe the pardon doth take away the pu- 


niſhment due to the offence, but cannot reſtore the perſon 


to his reputation; and of that opinion was juſtice Nicht 
in Cuddington and Wiltins's caſe, Moor 872. pl. 1213. But 
my brother Fones and Dolben contra; and ſo afterwards did 
I conceive ; for in the caſe of Cuddington and Wilkins, % 
'tis reported in Hobart, 'tis ſaid, That the pardon takes 
away not only pœnam, but reatum. Another queſtion was 
ſtarted, viz. Whether a man convicted and burned in the 
hand be ſtigmatique as to his teſtimony ? And Jones held 
that he was not, becauſe the burning of the hand “ is "9 
part of his judgment, and is by 4 H. 7. cap. 13. only h 
noti 


portiot 
tory o 
cerning 
one H. 
by the 
tion th 
acquit 
omnes a 
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notify to tlie judge that he hath had his clergy before, 5 
Co. 50. 4. Biggins's caſe. But I have examined that caſe, 
and do find that no' judgment was given therein, but com- 
pounded, as tis reported both by 3 Cre. 682. and by Mor 
571. pl. 782. And Cro. ſays, there were two judges 
againſt two; and Meor ſays, *twas agreed, the king could 
not pardon the burning of the hand in an appeal. And in 
truth it ſeems to me to be part of the judgment; for the 


entry is, Ideo confideratum eſt, quod le offender cauterizetur in 


manu ſua lava. Raſt. Entr. 1. b. and 56. a. But upon the 
whole matter it appears by Heſlen's caſe, cited in Foxley's 
caſe, 5 Co. 110. a. That the burning in the hand is (by 
virtue of 18 Eliz. cap. 6. which ſays he ſhall be forthwith 
enlarged) in nature of a pardon, and the priſoner is thereby 
cleared from the offence, and conſequently he is a good 
witneſs, and not ſtigmatique. Hob. 292. Sear/'verſus 
Williams. | 


Thomas Hunt verſus William Danvers. A/umpjit. 
Ko Error in C. B. | i 


courſe between him and the defendant concerning a 
portion of tithes in the pariſh of Banbury, and of the tec- 
tory of Banbury, and concerning divers controverſies con- 
cerning the ſame, and concerning a verdict for 18/. againſt 
one Henry Taſter for the tithe of Berrymore-Mead obtained 
dy the plaintiff z and thereupon the defendant, in conſidera- 
tion that the plaintiff at the requeſt of the defendant would 
acquit the ſaid Henry T after from the ſaid 181. & arquietaret 
omnes alios occupatores of the lands called Crench, Berrymore- 
Mead, Burdens, Gabereſſes, Little Fu larte, Great Fullarke, 
Caſtlemead, c. from all arrears of tithes then unpaid to 
the plaintiff, and permit the defendant then to receive of 
the then occupiers of the aforeſaid lands, the tithe of hay 
growing upon the ſaid lands, which then had not been re- 
ceived by the plaintiff, did promiſe, . 
1. To allow the tithe of hay of the ſaid cloſes to be the 
fight of the plaintiff, and clearly to belong to the ſaid por- 
tion of tithes. 


oh That the plaintiff from thence-forward ſhould qui- P, 


etly receive all tithes of the ſaid cloſes without any inter- 

ruption or moleſtation. 
3- That he would ſeal a writing purporting a diſcliimer 
of 


HE plaintiff in C. B. declares, That there was a diſ- Aſampfit, 
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of the defendant and his truſtees of the tithes of the ail 
cloſes. 

The plaintiff in fat ſays, That he hath done all on his 
part, and aſſigns for breath, that the defendant did not per. 
mit the plaintiff to receive the tithes of the ſaid. cloſes 
without interruption and moleſtation 5 but Term Mick. 26 
Car. 2. did proſecute two ſuits in the Exchequer chamber, 
ad damnum 300l. Upon Nen Aſſumpſit pleaded, and verdidt 
and judgment for the plaintiff, the defendant brings a writ 
of error, and aſſigns the general error. The ſole queſtion 
propoſed by Holt of counſel with Hunt, the plaintiff in the 
writ of error, was, Whether a ſuit in equity be à breach'of 
the agreement, ſuch as the common law can take notice 


of? and relied upon 3 Leon. 72. 


P. 352. 


3 C. 847. Coulſton verſus Carr. And of this opinion were 


And I have conſidered that book, and others, and do con- 
ceive ſuch ſuit is a diſturbance ; for, 1. Ex vi termini, when 
a man is in poſſeſſion, to be ſubpenaed to appear in chancery 
is a diſturbance. And this ſuit ariſes by reaſon of theſe 
tithes, 1 And. 137. fl. 188. Burr verſus Higgs. Debt 
upon an obligation, conditioned to permit the plaintiff qui 
etly to take, reap and carry away corn. The defendant 
pleads quod permiſit. The plaintiff replies that he came and 
forbid him to reap ; and adjudged a breach of the condition 
Mich. 47 E. 3. 22. a. pl. 51. In an aſſiſe between tuo te- 
wants in common, a forbidding by word of mouth to the 
tenant to pay his rent was adjudged a diſſeiſin. 

True it is, that Selby and Chute's caſe is, That a ſuit in 


chancery is no diſturbance, as *tis reported by Mor 859. 


pl. 1179. 1 Roll. Abr. 430. pl. 15. 1 Brownl. 23. But by 
the record itſelf, Winch Intr. 116. it appears that -judg- 
ment was given for the plaintiff, and Winch was one of the 
judges that gave the judgment ; for this was 11 Fac. and 
he was made judge g Fac. and ſo he ſhould know better 
than any of thoſe who report the caſe, none of which then 
attended the court of C. B. but Brownlow; and this judg- 
ment is entered not in his, but in Waller's office. 

As to the caſe cited at the bar, 3 Leon. 71. The ſuit 
was there againſt the leſſor by a ſtranger ; and ſo the leſſee 
could not be diſturbed thereby. And I take ſuch a ſuit not 
to be a breach of covenant againſt incumbrances, becauſe a 
®* decree is no incumbrance upon the land, but 'tis a moleſ- 
tation to the perſon. And the law doth take notice of ſvits 
in chancery ; for a forbearance to ſue in chancery is a g 
conſideration to ground an Aſſumpſit, 3 Cro. 768. Dowdenay 
verſus Oland, by the courts of C. B. and B. R. and ſo 8 


the 
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the other three judges; but my brother Dolben found a 
flaw in the aſſignment of the breach of the promiſe; and fo 
it was adjourned. | | 


Viſcount Clare verſus Linch. Error. Ireland. 


A N ejeAment for lands in the county of Clare, of the Trial 


A demiſe of Peter Cranſborough for ten years. Upon 
ot guilty pleaded, iſſue was joined, and then there is an 
entry upon the roll thus : 

Et ſoper hoc pro indifferenti triatione exit” pred” inter 
partes pred? ſuperius JT habend' ezxdem partes ex eorum 
unanimi conſenſu & aſſenſu, & ex aſſenſu & conſenſu eorum 
Conſilii & Attorn? in Cur* Domini Regis coram ipſo Rege 
hic ſcilicet apud the King's Court prædict' petunt Breve 
Domini Regis Vic* Com” Corke dirigend* de Venire fa- 
ciend? coram dicto Domino Rege hic &c. duodecim, &c. 
de Corpore Com? fui ad triand? exit? pred*. Et quia vide- 
tur Cur hie quod petitio ill” eſt rationi conſona, Ideo præ - 
ceptꝰ eſt Vic Com? Corke præd' quod Venire fac' coram 
Domino Rege hic ſcilicet apud the King's Court die Martis 
proximo poſt Odab' Pur? Beatz Mariæ Virginis duodecim, 
&c, de Corpore Com! ſui per quos & c. qui nec, &c. 

Then there is a Nis prius granted to the ſaid county of 
Orte, and the cauſe there tried, and a bill of exceptions 
put in, and upon debate in B. R. in Ireland, judgment was 
given for Linch; and now the lord viſcount Clare brings a 
writ of error, and aſſigns the general error; and the queſtion 
now debated was, Whether conſent can make this trial, 
had in a foreign county, good, contrary to Crow and Eq- 
ward's caſe, Hob. 5. 

And we all reſolved that the trial was well had; for the 
caſe in Paſch. 44 E. 3. 6. b. pl. 2. is as ſtrong a caſe, where 
villenage was tried where the lands lay, and not where the 
action was brought, as it ought to be by law, but conſent 
made it good, Vide Dormer's caſe, 5 Co. where conſent ſhall 
make good what otherwiſe would not be fo. And Cretu 
and * Pdwards's cafe, the conſent was entered on record, 3 
as *tis in this caſe. And fo judgment was affirmed, in 
the point reſolved 2 Roll. Rep. 166. Macduncoh verſus 
Stafford, Palmer 100. 2 Roll. Rep. 363. Lad verſus 


Topham 
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Topham verſes Pannel. 


Condition. | © for 20/. upon condition that Ame Maſon alias 
Farne, ſhall pay 7/.9s. 44. ſuch a day io the plain- 
tiff, or perſonally appear 23 Fan. inſtant, in the houſe of 
William Barnſley, eſq preciſely at ten o'clock in the morn. 
ing. The defendant pleads, that the ſaid Anne Maſon upon 
the ſaid 23d day of January, and diverſe days as well before 
as aſter, ex viſitatione Dei ægrota fuit, & ſub quodam morbo ex 
viſitatione præd tant” laboravit, quod eadem Anna totaliter inhabi- 
lis ad comparend ſuper eundem viceſimum tertiam diem Januarii 
in pred'- domo prefat' Willielmi Barneſley devenit, ſcilicet 
apud, Ec. Et loc, &c. The plaintiff demurs, l 
And firſt, the court ſeemed to agree that the plea as to 
the ſickneſs was good, notwithſtanding Co. Lit. 259. b. 1 
Anderſ. 32 pl. 79. and Bro. Saver default 45 and 48 Abridg- 
ment de Aſſiſe 55. a. and which is allowed an excuſe in out- 
lawry for felony, Fitz. Challenge 153. For tis not barely 
ſhe was ſick, &c. but ex viſitatione Dei egrota fuit, & tota- 
liter inhabilis ad comparend, &c. Es 
But 2d/y, They reſolved, that though the condition be 
in the disjunQive, and one part is impoſſible, yet that the 
other ought to be performed, as the caſe is, becauſe to be 
done by a ſtranger ; and my brother Dolben urged, that the 
reaſon given by the lord Coke, was not needful in that caſe; 
and by that reaſon there giyen, if I ſell my land, and defire 
the purchaſer to pay the money down, and I will either 
make him an aſſurance, or pay the money; if I die, the 
money would be loſt. And judgment. was given for the 
plaintiff; for this reaſon chiefly, that the appearance wa? 
to be by a ſtranger, and not by the obligor himſelf. | 


P. 374. Dominus Rex verſus Honora Munſon & alios. 
| Error. Aſſiſes at Hereford. 


Oath. FF HE defendants were indiQed for refuſing the oath of 
obedience injoined by 3 Fac. cap. 4. and the indict- 

ment was, that at the aſſiſes and general gaol-delivery held 

before Sir Robert Atkins, Cc. and Zachary Babington, gent. 

eidem Roberto Atkins and Timatheo Littleton, Ec. hac vice af- 

fociat. per ſacramentum ſuum, &c. preſentat. exiſlit modo ſequen- 

viz. Fur. pro Domino Rege preſentant quod, at the general 
quarter-ſeſſions for the county of Hereford, 14 Jamur) 

30. the juſtices of peace did tender the ſaid oath to the de- 

| fendants, 
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fendants, and they refuſed, and that afterwards ad A/ſiſas tent. 
fro Com. Hereford pred. 31 Marti 31 Car. 2. Coram Roberto 
Atkins Milite Balnei un. Fuftic. difti Domini Regis de Banco 
i Zacharia Babington Gen. eidem Roberto Athins E Timotheo 
Littleton Mil. un. Baron. Scaccarii difti Domini Regis ad Aſſiſas 
in Com. Hereford pred. capiend. aſſign. per formam Statut. the 
ſaid juſtices Atkins and Zachary Babington again tendered the 
ſaid oath, and they refuſed to take the ſame; and upon not 


" guilty pleaded, the defendants afterwards, relifa verifica- 


tine, confeſs the inditment; and judgment is given, that 
the defendants ponantur & quilibet eorum ponatur extra protec- 
tion. difli Domini Regis, & quod forisfaciant & quilibet eorum 
forisfaciat dicto Domino Regi omnia bona & cataila terras & te- 
nementa ſua, and that they committantur & quilibet eorum 
committatur Gaole difti Domini Regis in Com. Hereford pred. 
ibidem remanſur. duran. benep/acito dicli Domini Regis, &c. 
Upon the writ of error, the error aſſigned was, that the ſe- 
cond tender of the oath was by the juſtices of aſſiſe only. 
Whereas the ſtatute of 3 Fac. ſays, it muſt be by the juſ- 
tices of aſſiſe and gaol-delivery, and this error ſeemed not 
to be allowed by my brother Dolben, bat by the other two 
it was not ſpoke to. But I conceive tis error, and that the 
Juſtices of aſſiſe cannot, by virtue of that commiſſion barely, 
tender the ſaid oath ; for the ſtatute ſays, that in caſe they 
ſhall refuſe to take the ſaid oath tendered them by the juſ- 
tices of peace, then the ſaid juſtices ſhall and may commit 
the ſame perſons to the common gaol, there to remain with- 


out bail ® or mainpriſe, until the next aſſiſes, where the“ P. 37g. 


ſaid oath ſhall be again in the ſaid open aſſiſes required 
of them by the ſaid juſtices of aſſiſe and gaol- delivery in their 
open aſſiſes, every perſon ſo refuſing ſhall incur the danger 
and penalty of Premunire; by which it appears, that they 
being committed to gaol by judgment of the juſtices of peace, 
none can deliver them but they who have power to deliver 
the gaol. And though the ſtatute de Finibus, 27 E. 1. gives 
Juſtices of aſſiſe power to deliver the gaol, that is intended 
only of felons, as appears bv Stamf. Pla Cor. 5) and 58. But 
the judgment was reverſed for another errcr incurable, for 
miſreciting the oath contained in the ad; for whereas the 
oath in the act is, and him and them will defend to the utter- 
mſt of my power againſt all conſpiracy and attempts whatſoever, 
he indiQment is, againſt all conſpiracies and contempts what- 
be ver. ' 


Dominus 
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Doimines Rex verſus Pemlington. owe; Chefter 


Error, TH E indictment was for entering into the' cloſe of one 
4 Crew, and he was found guilty, and judgment, and 
fined 12d. and the error aſſigned is, becauſe the firſt proceſs 
is a capias ; whereas in al} indi@ments for treſpaſs and under 
felony, a venire fucias is the firſt proceſs. And judgment 
was tor this cauſe reverſed. | 


Doddeſworth, &. verſus Anderſon. 


n HE caſe was upon a ſpecial promiſe. The queſtion 
1 Danv. Abr. between the plaintiffs and defendant was, whether 
686. p. 1. William Grice was a bankrupt before a convevance by him 
2 Jones 14t- made to the defendant and Mary his wife, dated 23 Septem 
23 Car. 2. And the jury find a ſpecial verdict. 
That the ſaid William Grice was a ſubject born of the 
king of England, and lived at Dublin in Ireland. 
That before the making of the ſaid conveyance he traded 
as a merchant at Dublin, and got his living by buying and 
ſelling. 
That he frequently came into England and bought goods 
there, and ſold them in Jreland, and became indebted to di- 
vers perſons in divers ſums of money as yet unpaid, exceed- 
ing 100 J. 
* P. 376. That he once did ſell in England a parcel of neats tongues, 
| and at another time in Ireland did ſell a parcel of tallow to 
be delivered at Chefter in England, which was done ac- 


cordingly. | 

That he left his houſe and trade in Dublin, and there ab- 
ſconded from his creditors. 

That he afterwards ſojourned with a friend in England, to go 
and gave order to be denied, and abſconded from his credi- ſed in 
tors in England before the making of the ſaid conveyance. COL 


That the ſaid conveyance was made bona fide, and for 
voluable conſideration, 23 Ob. 23 Car. 2. but dated 23 
Sept. 25 Car. 2. 

And upon this verdia we reſolved, that Grice was 2 
bankrupt before the conveyance ; for though he is found to 
buy and ſell but once in England, it is not neceſſary that he 
do ſo, for many merchants do only buy beyond ſea and ſell 
here, and others do only buy here and ſell beyond ſea; for 
*tis trading that makes a perſon capable of beipg a — 

an 


Term. Fain. 32 Car. 2. 1680. B. R 
and 'tis plain that Grice did trade in England. Aud judgment 
was given accordingly. 

Memorandum, June 18, 1680. Mr. Nathaniel: Redding 
having been convicted (before juſtices of oyer and terminer 
by virtue A -» ſpecial commiſſion for that purpoſe granted) 
for endeavouring to perfuade Bebe, who was 2 witneſs 
againſt the noblemen impriſoned in the tower of , to 
forbear his proſecution of them; and he the ſaid Mr. Red- 
ding having had judgment executed upon him by being ſet in 
the pillory, and fined 1000 J. and impriſoned for the ſame, 
but his fine ſince pardoned by the king, came this day into 
court, and demanded: that an information which he there 
brought in his hand might be received by Mr. Afrey againſt 
the commſſoners who condemned him, of which my bro- 
ther Jones and brother Delben were two, and that the infor- 
mation may be filed. But the court did declare that he was 
in a wrong way to Exhibit any information in this manner, 
and did cauſe his words, whereby he did accuſe the two 
jodges of oppreſſion, to be recorded; and for thoſe words, 
and for that he was infamous by having been on the pillory, 
the gentlemen at the bar did pray that his gown might be 
pulled over his ears (he having been formerly a praQiiſer at 
the bar) which was ordered and executed in court, and he 
was alſo condemned in court to pay the king 500/. and to 
lie in priſon till he paid it. He ſeemed io complain much 
for not being allowed a writ of error to reverſe * his judg- 
ment before the commiſſioners ; and afterwards the laſt day 
of this term he petitioned to be ſpared his fine, and there- 
fore the court did remit his fine and impriſonment, and only 
took a recognizance of him for his good behaviour; for that 
during the term ſuch power remains in the judges. Co. Lit 
260. a. (a) 


N. $99. 


{s) la this 
caſe one Mar- 
ſhai's caſe was 
cited, who was 
fined 1 506 /. 

& afterwards 
in the ſame 
term reduced 


to 300 J. And though it be ſaid, 1 Cr. 251. in Sir James Wingfield's caſe, that fines aſſeſ- 
ſed in court by judgment upon an information cannot be afterwards qualificd or mitigated, 


it is meant in another term, and not in the ſame term. 


Dominus Rex verſus Ocnllean. Middleſex. 


king's dominions, being a prieſt, and ordained by 
authority ſrom the ſee of Rome, 28 Febr. 31 Car. 2. infra 
hoc Regnum Ang liæ, feilicet at the pariſh of Si. Margaret's 
Weſtminſter, proditorie & ut falſus proditor dicli Domini Re- 
lit nunc fuit & remanſit contra formam flatut. in hujuſmadi coſy 

edit. 


N indiament, that the defendant born within the Prieſt. 
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edit. & proviſ. Et contra pacem, fc. upon not guilty, the 
jury find a ſpecial verdict. 
That the ſaid defendant was born in Ireland, within the 
king's dominions. | A 
That he is ſacerdos fatflus & ordinat. per authoritat. derived 
from the ſee of Rome before 28 Febr. 31 Car. 2. | 
That on the ſaid 28 Febr. 31 Car. 2. the defendant ina 
certain ſhip ſailing from Bourdeaux, in the dominion of the 
king of France, towards Corte in Ireland by tempeſt coaffus 
fuit, Anglice was driven, into Minehead in Somerſetſbire, 
and there immediately pr alta proditione pred. capt. & appre- 
henſus fuit. Sed utrum ſuper teta materia the defendant be 
guilty or no, petunt adviſamentum Cur. And I conceive 
upon this verdict, the defendant is not guilty, for theſe rea- 
ſons. | 
1. From the preamble of the aft of 27 Eliz. cap. 2. which 
ſays, that whereas divers perſons called jeſuits, ſeminary 
pri-ſts, and other priefls, have of late years come and been ſent, 
and daily do come and are ſent into England to withdraw the 
fubjeAs from their obedience, & c. Now this man neither came 
nor was ſent, properly ſpeaking, but caadlus fuit into Mine- 
head. 
2. The clauſe which .prohibits prieſts to come into or 
remain, reaches not here, becauſe it is ſaid that he was, 


® P. 378. * immediately after his being driven a-ſhore, taken, and ſo 


Game. 
3 Keb. 516. 


cannot be ſaid to remain. 
3. There is the act of God in the caſe, which is ſumma 
neceſſitat, of which all laws, both human and divine, al- 
low. And in this act it is ſaid in the clauſe, which injoins 
prieſts to depart, if the wind, weather and paſſage ſhall 
ſerve for the fame ; and ſo the clauſe which preſerves li- 
berty, who cannat go for infirmity. 
4. Atlus non facit reum, niſi mens fit rea. 
As to that clauſe in the indiament, that he was going into 
the king's dominions, viz. Ireland. : 
- Reſp. Nil efficit  conatus, niſi ſortitur effeflu. And with 
my. opinion agreed the whole court. And judgment was 
given for the defendant. 


Dominus Rex verſus Alſop. Derb. Error. 


H E defendant was indicted at the quarter. ſeſſions, 

that he non habens terras tenementa feod. annuitat. reddit. 

vel officia in jure ſus proprio vel in jure uxor. ejus ad = 
uum 
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fuum propr. nec aliqua alia perſona ſroe alique alie perſon 
ad uſum ipſus Thome vel uxor. ejus vel ad ufum eorum 
alterius annui valor. 100 J. 9 die Novemb. 31 Car. 2. 
apud Boylſtin Sagittavit in quodam tormento, Anglice vocat. 
a Handgun, contra formam Statut. in hujuſmodi caſu edit. 
& provif. ac contra pacem difti D'ni Regis nunc Caren. & 
Dignitat. ſuar. The defendant pleads not guilty, and found 
pvilty ; and judgment is entered thus: Ides conſideratum eff 
Cur. didi D'ni Regis nunc hic quod pred. Thomas Alſop 
folvet dicto D*no Regi ſecund. formam Statut. in hujuſmadi cafu 
edit. & proviſ. decem librar. pro fine ſuo ſuper ipſum occaſione 
pred. impofit. Et quod pred. Thomas Alſep capiatur ad ſatisfa- 
ciend. D'no Regi le 5 pred, Cc. The defendant aſſigns 
the general error. But the errors inſiſted upon were theſe. 
1. Non habens terr. refers to the time of the indicment, and 
not the ſhooting ; and ſo he may have 100/. per annum 
when he did ſhoot, and may have parted with it at the time 
of the indiQment, as 3 Cro. 754. Stanſbie*s caſe. An in- 
dictment of forcible entry into lands exiften. liberum tenemen- 
tum of the party, is not good, for not ſaying adtunc exiſten. 
2. The judgment is folvet for at. 3. Decem librarum for 
decem libras; and for theſe reaſons judgment was reverſed, 


ir John Sparrow verſus Draper. London. 


P. 379. 


EB T for rent, The defendant pleads in abatement, Repleader. 


quod pred. Fohannes _ Sparrow in billa pred. nominat. 
die exhibitionis bills pred. fuit miles prout per billam 
pred. ſuperius ſupponi tur Et hoc Ac. unde petit judicium de bill 
Cc. The plaintiff replies, that the plaintiff is, and at the 
time of exhibiting the bill, was a knight, and renders iſſue 
to be tried per patriam. The defendant demurs, becauſe 
this iſſue ought to be tried by the king at arms. But re- 
ſolyed, that the iſſue ought to be tried per patriam; for 
G. Lit. 74. a. ſays there are but fix kinds of certificates, 
and this by the king at arms is none of them; and this iſſue. 
is triable either by certificate or per patriam. And this very 
iſſue was tried per patriam Mich. 7 H. 16. 15. 4. pl. 101. 
In Qu. Imp. The defendant pleads, that the plaintiff apres 
le darreine Continuance was knighted ; and the plaintiff de- 
nies it, and iſſue thereupon, and tried per patriam. And 
judgment was in the principal caſe, that the defendant re- 


ſpandeat ouſter. 


Dominus 
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Dominus Rex verſus Count de Caſtlemain. 


Witneſs. TY E earl of Caſtlemain was indicted by the name of 
| | Roger Palmer eſq ; earl of Caſtlemain in the kingdom 
of Treland, for that he traiterouſly intending to kill the 
king, to introduce the Romiſh religion, and to ſubvert the 
government, 20 June 30 Car. 2. at the pariſh of St. Gily 
in the fields, together with other. falſe traitors, did unite 
and gather themſelves together, and did conſult to put the 
king to deatb, to depoſe him from his crown. and govern- 
ment, and to introduce the Romiſh religion, and to that 
Purpoſe did promiſe — rewards ; and pay divers ſums of 
money to divers pet ſons unknown ; and that he did write 
divers notes in writing to incite divers other perſoos to com- 
pleat the treaſons aforeſaid, contra pacem EY cantra formen 
fſlatuti, Upon got guilty pleaded, the defendant having 
been a priſoner in the tower for ſome time, was the twenty- 
third of June 1680. tried at the bar. There were only two 
witneſſes who offered materially to depoſe againſt him, 
P. 380. and they : did depoſe very poſitively againſt him as to his 
attempting to procure ſome to kill the king, the witneſſes 
were doctor Titus Oatet, and one Thomas Dangerfield, 
Upon the evidence of Dangerfield, who had been tound 
guilty upon ſeveral indictments, one of felony, for which he 
had his clergy, and was burnt in the hand ; upon other in- 
dictments he had been upon the pillory for cheating but had 
obtained his pardon under the great ſeal for all the ſaid of- 
fences; a queſtion did ariſe whether he might be a witneſs, 
and thereupon the priſoner did defire to have counſel aſ- 
ſigned him, and it was granted; and Mr. Daniel, one of 
his counſel, urged, that Dangerfield ought not to be a wit- 
neſs, for that he was blemiſhed, and the pardon had not re- 
ſtored him to his teſtimony ; and cited 2 Brownlow 47. 
where it is faid that the king pardoned a man attaint, for 
giving a falſe verdict, yet he ſhall not be at another time 
impanelled upon any jury; for though the puniſhment 
were pardoned, yet the guilt remains. 2 Bulftr. 154 

- Brown verſus Craſhaw. In a prohibition, the ſuggeſtion 
was proved only by two perſons attainted of felony. And 
Coke chief juſtice cited Hill. 11 H. 4. 41.6. pl. 7. That if a 
man be attainted of felony and pardoned, he ſhall not after- 
wards be ſworn upon a jury, becauſe he is not probus & le- 


gali imo. But the court willing to be throughly OST 
ent 


Term. Trin. 32 Car. 2. 1680. B. R. 


ſeat me to the court of common pleas to know their opi- 
nions in this point. And the judges there reſolved, That 
the burning of the hand was gueſs a ſtatute pardon, as to 
the felony 3 and as to that he was a good witneſs, and the 
pardon made him a good witneſs as to the other offences. 
But they ſaid, That had he not been burnt in the hand, the 
pardon would not have reſtored him to his credit again, be- 
cauſe in his eeſtimony the people are concerned, and conſe- 


- quently the pardon will not deprive them of their intereſt, 


and thereupon we allowed him to be a good witneſs ; and 
with the opinion of rhe judges of the common pleas, as 
to the burning of the hand agree the books of 5 Co. 110, 
4. Heſton's caſe ; and Hob, 292. and 67. Cuddington and 
Villin's caſe ; but Moor 872. ſays, that juſtice Nichols was 
of opinion, That if che plaintiff had been convicted, the 
judgment would have been otherwiſe. Aud upon the 
whole evidence, the defendant was found Not guilty. 


* Memorandum, The lord viſcount Stafford, upon a Ha- p. 381, 
bear Corpus from the tower, deſired to be bailed, being im- Bail. 


peached in parliament by the houſe of commons, and by 
reaſon thereof bad lain in priſon in the tower almoſt two 
years; but we did reſolve, That a perſon accuſed of bigh 
treafop, and not within the act for Habeas Corpus's, is not 
4 jure to be bailed by this court, and we did not think fit 
in diſcretion to bail him; and we alledged likewiſe the or- 
ders of the houſe of lords, though we did not rely thereon, 
which are as followeth, viz. 


Die Martis 11 Martii 1673. 


It being moved, that this houſe would declare whether 
petitions of appeal which were preſented to this houſe in 
the laſt parliament be ſtill in force to be proceeded on, It 
s ordered by the lords ſpiritual and temporal in parliament 
aſlembled, that it be, and is hereby referred to the lords 
committees for privileges to conſider thereof, and report 
their opinion thereupon unto this houſe, and that the ſaid 
lords committees do meet on Thurſday next at three of the 
clock in the afternoon for that purpoſe. 


Die Mercurii 12 Martii 167%, 


The earl of Shaftſhury reported, That the committee 
appointed yeſterday to conſider in what ſtate the impeach- 


ments in the laſt parliament now ſtand, have peruſed the 
journal 


P. 382. 
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Journal of this houſe, and find that the fifth day of Decen- 
ber 1678. the impeachments againſt the five lords now pri- 
ſonets in the tower were brought from the houſe of com- 
mons, which conſiſted of a general charge of treaſon, and 
other high crimes. © The houſe of commons declaring t 
would in convenient time exhibit the articles of their charge 
them. The next day this houſe appointed to go upon the 
conſideration of theſe impeachments, and all the judge, 
were appointed to be then preſent, but nothing was done 
thereon. ' © f 1 | 

The lords committees do alſo find that an impeachment 
of high treaſon, and other high crimes againſt Thomas earl 
of Danby lord treaſurer, was brought from the houſe of 
commons the twenty-third day of December 1678. and the 

articular articles then exhibited, and the commons defired 
that he might be ſequeſtered from his place in parliament, 
and committed to ſafe cuſtody. | 

* That the lord treaſurer deſired copies of all papers and 
proceedings concerning this buſineſs, and that it was then 
reſolved upon the queſtion, that the lord treaſurer ſhould 
not then withdraw. 

It farther appears, That on the twenty ſixth of December 
1678. the lord treaſurer moved the houſe for a copy of his 
charge; and that he might not lie long under it; where- 
upon it was moved that the houſe would confider of the 
deſire 'of the houſe of commons concerning his confine- 
ment, N EY 

The debate was adjourned. 


It appears that this houſe on the twenty-ſeventh of De- 
cember, reſolved, That the lord treaſurer ſhould not now be 
confined ; and ordered, That he ſhould have a copy of the 
articles, to which he was appointed to bring in his anſwer 
before the third day of January, and that he might have 
counſel to aſſiſt him. Ot 

Upon report made by the earl of Shaftſbury from the 
lords committees for examination of the late horrid con- 
ſpiracy concerning 'the impeachments brought up from the 
houſe of commons in the laſt parliament, how they ftand 
entered in the journal of this houſe, 

It is ordered, That it be, and is hereby referred to the 
lords committees for privileges, to conſider of the late of 
the ſaid impeachments, and all the incidents relating there- 
unto, and report their opinion thereupon unto this houſe. 
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Ferm. Prin. 52 Car. 2. 1690. B. R. 
| Dis Lame 17 Martit 167. 


Ordered by the lords ſpirirual and temporal in parlia- 
ment aſſembled, That it be, and is hereby referred to the 
fords committees for privileges, to conſider whether peti- 
lions of appeal which were preſented to this houſe in the 
faſt parliament be (ill in force to be proceeded on, as alſo 

- t< conſider of the ſtate of the mnipexthments brought up 
from the houſe of commons laft parliament, and all the 
]ncidents relating thereunto, and make report thereof unto 
the houſe. | 


Die Martir 18 Marti 1675. 


The earl of Eſſex reported, That the lords committees 
for privileges, iti obedience to the order of this houſe dated 
ths ſeventeenth of this inſtant March, have conſidered of 
the matters referred to them, whether petitions of appeals 
which * were preſented to this houſe in the laſt partiament p. 
be ſtill in force to be proceeded in; as alſo to conſider of 
the ſtate of the impeachment —_ up from the houſe of 
commons laſt parliament, and afl the incidents _ 
thereunto, and make report thereof unto the houſe ; a 
their lordſhips upon peruſal of the judgment of this houſe, 
of the twerity-ninth of March 1673. are of opinion, That 
in all cafes of appeals and writs of error they continue, ant 
ire to be proceeded on in flatu guo as they ſtood at the diſ- 
ſolution of the laſt parliament, without beginning de novo. 
The judgment and proceedings being large, are omitted 
o be reported, the journal of this houſe being ready, where- 
in that judgment is entered. 
And upon conſideration had of the matter referred to their 
lerdſhips concerning the ſtate of the impeachments brought 
vp from the Houſe of commons the liſt parliament, and aft 
the incidents relating thereunto, their fotdſhips find, that the 
fie lords who are in the tower are upon general impeach- 
ments, and the other lord is impeached with ſpecial mattef 
iigned, they refer the houſe to the report made the 12th of 
March inſtant, which ſtates what is entered in the journal of 
the laſt parliament concerning this matter; and their lord- 
ſhips are of opinion, That the diſfotttion of the laſt pat ſia- 
ment doth not alter the ſtate of the impeachments btought 
wp by the commons in that parliament. 
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Die Mereurii 19 Martii 1673. 


Next the houſe entered into conſideration of the report 
from the lords committees for privileges, whether petitions 
of appeal which were preſented the laſt parliament be till is 
force to be proceeded in; and concerning the ſtate of im. 
peachments brought from the houſe of commons the laſt 
parliament, and all the incidents relating thereunto ; and in 
the midſt of the debate the earl of Lincoln came into the 
houſe, and took the oaths of allegiance and ſupremacy, and 
made and ſubſcribed the declaration in purfuance of the a& 
for the more effeQual preſerving the king's perſon and go- 
vernment by diſabling papiſts from ſitting in either kouſe of 
parliament. | 

After this the houſe proceeded in the debate aforeſaid, 
and after ſome time ſpent therein, it was deſired that this 
queſtion might be put, Whether to agree with the com- 

P. 384. mittee in this * report? Then this preſent queſtion was put, 
Whether this queſtion ſhall be now put? And it was te- 
ſolved in the affirmative. 

Then the main queſtion was put, Whether to agree with 
the committee in this report? And it was reſolved in the 
affirmative. | 

The houſe this day taking into conſideration the report 
made from the lords committees for privileges, that in pur- 
ſuance of the order of the ſeventeenth inſtant to them di- 
reed for conſidering whether petitions of appeal which 
were preſented to this houſe in the laſt parliament be till in 
force to be proceeded on, and for conſidering of the ſtate 
of the impeachments brought up from the houſe of com- 
mors the laſt parliament, and all the incidents relating 
thereunto, upon which the lords committees were of opi- 
nion, That in all caſes of appeals and writs of error they 
continue and are to be proceeded on in ſtatu quo, as they 
ſtood at the diſſolution of the laſt parliament, without being 
de novo, and that the diſſolution of the laſt parliament doth 
not alter the ſtate of the impeachments brought up by the 
commons in that parliament. After ſome time ſpent in 
conſideration thereof, | 

It is reſolved by the lords ſpiritual and temporal in par- of the 
liament aſſembled, That this houſe agrees with the lords fo muc{ 
commiitees in the ſaid report. iy the 


Dominus 


ominus 
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Dominus Rex ver/us The Inhabitants of the County 


of Eſſex. 


[ 


| N information for nat repairing a certain common Way. 


ſtone · bridge commonly called Daggenlam Bridge, alias 
Daggenham Beam, ſituate lying and being in ſeparalibus Fa- 
rockits de Hornechurch & Daggenham in the ſame county in 
Communi alta Regia via ducen' a Paroch. de Raynham in Com. 
pred. ufg; Paroch. de Daggenham pred. in Com. prad. & fic 
werſ. Civitat - London. The defendants plead, That they 
ought to be charged with the repairing of the ſaid bridge, 
for that by an inquiſition taken at Chr/mesford 3 Aug. 26 
Car. 2. before ſir Matthew Hale knight, chief juſtice of B. 
R. and juſtice Twiſden and others, juſtices of oyer and 
terminer, it was preſented, That a certain common bridge 
commonly called Daggenham-Beam, jacen. & exiſten. in Pu-. 
reckia de Daggenham in Com. Eſſex pred. in communi alta 
Regia via ibidem ducen. a Daggenham pred. in Com. pred. ad 


Vill de Raynham in eodem * Com. was then in decay and out P. 388 


of repair, and that fir Norton Knatchbull, bart. and fir T ho- 
mar Fanſbaw, knt. by reaſon of the tenure of lands in the 
pariſh of Barking, and elſewhere in the faid county, late 
the lands of the abbeſs of the abbey of Barking, ought to 
repair the ſame, and thereupon a Venire fac iſſued againſt 
the ſaid fir Norton and fir Thomas; and 10 Fuly 28 Car. 2. 
before juſtice Jonet and other commiſſioners of oper and 
terminer, and the ſaid fir Thomas came and pleaded that he 
ought not to repair the ſaid bridge by reaſon of the ſaid te- 
nure, but that the inhabitants of Daggenham ought to repair 
the ſame, and thereupon a trial was had 12 Marek 29 Car. 
2. and found that the ſaid fir Thomas ought to repair the ſaid 
bridge modo & forma prout, & c and judgment againſt him 
to the king for 20/. and then avers that this and that are the 
ſame bridge, and that the ſaid judgment continues till in 
force, and not reverſed; and upon this plea the king's at- 
torney demurred, becauſe the bridge contained in the infor- 
mation is in two pariſhes, and the bridge in the plea lies but 
in one, and ſo cannot be the ſame; and ſo was the opinion 
of the court, for fir Thomas Fanſbaw may be tied to repait 
ſo much of the bridge as is in Daggenham, and the coun- 
ry the other part. And judgment was given for the king. 


Aa 2 Dominus 


within the ſtatute of 53 Eliz. becauſe it ſeemed to be a new 
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Dominus Rex verſus John Biſhop, Civitas Oxon, 


HE defendant is indicted before the juſtices of peace 

1 of the city of Oxon by the name of Jam Biſhop de 

Civitate Oxon pred. Millener 5 O#tober 29 Car. 2. & multi 
aliis diebus & wicibus continue poſt pred. quintum diem Ofhibris 
for three months and more, vis. to the taking of the in- 


quiſition, did uſe, exerciſe and occupy -unlawfully, & pro 


lucro fuo propr. artem myflerium five manualem occupation. vin- 
ditoris, Anglice of a Saleſman, exiflen. urtem myſterium ſie 
manual, RE tut. infra hoc Regnum Angliæ 12 die Je. 

arii 5 El. eodem Fehanne Biſhop nunquam exiſlen. in difls 
arte myſterio ſroe manuali occupation. educat. as an apprentice 
for the ſpace of ſeven years. Upon a demurrer to the in- 
diament, the ſole queſtion was, Whether a ſaleſman wa 


trade, But reſolved it was a trade then uſed, and fo with- 
in the ſtatute. 


P. 386. Dominus Rex verſus William Tempeſt & auters 


krror. 


Dunelm. 


EMPEST, Scot, and others were convicted of a riot 
in the county of Durham, upon the view of John Mar- 
land and William Blackſton, eſq; two juſtices of peace, and 
Nickelas Conyers, eſq; ſheriff of the ſaid county, of a riot, 
contra formam Statuti de 13 H. 4. cap. 7. and they were 
fined by the juſtices, viz. Tempeſt 201. and the reſt 5/. a- 
piece, but the ſheriffs did not join in ſetting the fine; and 
the defendants bring a writ of error, and aſſign for errors, 
I. It doth not appear that the defendants were convicted by 
the view of the juſtices. 2. The ſheriff did not join in the 
fining them; and the ſtatute ſays, That the ſheriff is to 
be joined with the juſtices in the whole procecding ; and 
for theſe errors the judgment was reverſed. 


Woodroffe verſus Margaret Wilgrefs. 


EBT for 4/. recovered in a court-baron for damages 
and coſts recovered in a court-baron, in an action 
brought there for words. The defendant offered to vage 
her law, and came to the bar, and brought her compurg® 
tors with her, and ſhe was ready to ſwear, and ſhe laid her 


hand on the book, and began to ſwear; but upon the 
court's 


ufers, 
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court's demanding what the cauſe of action was, and find - 
ing it to be aforeſaid, we aſked her if the had paid the mo- 
nies recovered, and ſhe anſwered, that ſhe owed the plain- 
tf nothing; but ſhe not affirming that he had paid. it, and 
it being an apparent debt by the recovery, we aſked ſome 
of the compurgatots whether they believed the would ſwear 
une in this caſe? And they believing ſhe could not, we de- 
ferred taking her oath till next day, and then ſhe offered to 
pay.the maney, ſo as ſhe might be abated the coſts. And 
it ſeemed clear, that though wager of law doth lie of a debt 
recovered in a court-baron, yet that ſhall be intended of a 
debt originally ſued for there; tamen Quære, for Iam in 
doubt how that will differ from the caſe at bar, only in the 
caſe at bar wager of law would not have been upon the ori- 

ginal aQian, becauſe there is an injury ſuppoſed in the“ de- 

ſendant, in which caſe wager of law lies not, Co. 295. 4. 

and therefore though it be in a recovery in a court baron, 

yet hecauſe the original cauſe of the action will not permit 

Ley Gage, I think we did well in refuſing her waging of 

ly, Vids March 15. pl. 35. Moor 276. pl. 430. 


Philip Brogan verſus John Aunger, Clerk. Error in 
Ireland. Attachment upon a Prohibition. 


Tor. Hill 30 & 31 Car, 2, 


® P. 209, 


THE plaintiff declares, That one Cornelius Duffe, late Damages, 
T prior of the hoſpital of St. John's by Kells in the 2 Jones 128, 
county of Meath, 1 January 33 H. 8. being ſeiſed of the 3 348, 
laid hoſpital and priory, and of the rectory impropriate of 2 Show. 56, 
the parochial church of Durovagh, alias Darvy, in the coun- 868. 


ties of Meath and Cavan, and of the tithes of the eleven 
pole lagds of Bally-Bruiſe lying in the pariſh of Darvy, and 
of al] tithes in the ſaid pariſh in tee, that he and all his 
predeceſſors, Ec. had and received time out of mind, for 
tbe uſe of the ſaid hoſpital, tithes of the ſaid lands called 
Baly- Bruiſe, within the ſaid pariſh of Darvy, That all the 
ad hoſpital and reQory came to king Henry the eighth, by 
2 ſtatute made in Ireland, 15 Febr. 33 H. 8. cap. 5. and 
from king Henry the eighth they deſcended io Edward the 
ſixth, from bim to queen Mary, from her to Elfzab:th, 
from ber to king James, who granted them to Med2p, who 
fold them to Crow and others, who ſold them to James 
bihop of Meath, and fir William Uſber, who granted them 
to ſir Robert Forth and his beirs, and from him they de- 

cended 


— ————_———_— —— ” 


— — 
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ſcerided to Fohn Forth his fon and heir, who ſold the ſame 
to Thomas Taylor and his heirs for 72 5. and that the plain. 
tiff as his bailiff gathered the tithes of four pole, part of 
the eleven pole lands of Bally Bruiſe; and the defendant a 
rector of the pariſh of Lurgan in the dioceſe of Kilmy,, 
ſues the plaintiff in the eccleſiaſtical court for the tithes of 
thoſe four pole lands, pretending that they lie within the 
pariſh of Lurgan, whereas they lie within the pariſh of 
Darvy; and the right and limits of pariſhes is to be deter. 


* mined at common law, ad dammm 100. 


P. 388. 


Judgment was entered by default; and upon a writof 
enquiry of damages, the jury found 1oo/. damages and 
* 6d. coſts; and judgment was given for the 1000. and 28, 
5s. de jncremenio, for damages. and coſts. The errors al. 
ſigned upon the record, was only the general error. - But 
the counſel infifted upon theſe ; 

1. The writ of enquiry finds 1000. damage, and 64 
coſts, and there is no notice taken in the Judgment of the 
6d. cofls ; fed non allecatur. | 

2. There is no Yifne laid where the ſuit in the eccleſuſ- 
tical court was; ſo that if the defendant had pleaded Nm 
proſecutus fuit after the writ of prohibition delivered, and 
iſſue had been taken thereon, there could have been no trial. 
To this exception was anſwered, That all or moſt of the 
precedents are ſo; and the Viſne is never alledged in ſuch 
caſe. But upon examination I find theſe precedents to the 
contrary, viz. where there is a Viſne alledged in ſuch caſe, 
vix. 

Hob. 306. Wright verſus Gerard, The record whereof is 
Winch. Intr. 642. 

C. Intr. 456. and Co. 2. 46. The archbiſhop of Canter- 
bury's caſe. | ' 

2 Co. 41. b. The biſhop of Winchefter's cafe. 

RaſtaPs Intr. 485. Tit. Prohibition in Debt. 3, 4, 5, 6, 
7, and 488, 489. In Diſmes 3, 6. In Treſpaſs 2. Phu. 
468. 5. Saby verſus Molyns. » 

2 Brownl. Intr. 236. Dowſe verſus Gocch 239. Hawke: 
verſus Parkman. | 

Formule bene placitandi 1. 303, 314. 2. 187. Mayhut 
verſus Green, upon a Modus Decimandi 190. Banks verſus 
Betty pro Diſmes in London. 

Liber placitandi 229 and 242. al Court de Requeſts 23). 
ro ſubſtractione tabu'e ab Eccleſia 2 38. de modo decimandi 245 
pur ſuant in le Marches de Wales. 

And I find this difference, viz. Where damages are given 
Hr the plaintiff, there generally he lays a Viſne where * 
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ſeit in the eccleſiaſtical court was; but otherwiſe the want 
of a Viſne hurts not. And judgment was reverſed for this 
reaſon by the opinion of the whole court. 


„Thomas Ryder verſus Richard Hill, London. P. 389, 


gore dimiſſionis. The plaintiff replies, that 19 Febr. 1656. 
John lord St. Join of Baſing, marqueſs of Wincheſter, was 
ſeiſed in fee, and ſo being ſeiſed, by indenture then dated, 
for money | bargained and ſold, and William Owen, Luke 
Cropley and Thomas Henſlew confirmed to one Richard Nor- 
ton, eſq; for ninety-nine years, 1 March 29 Car. 2. The 
eſtate of the ſaid Richard Norton by ſeveral meſne convey- 
ances came to the plaintiff, by virtue whereof he became 
poſſeſſed, and demifed to the defendant as is aforeſaid. The 
defendant demurs, becauſe the plaintiff doth not ſhew how 
he comes to the term. And it was adjudged for the plain- 
tif, that upon the trial the plaintiff may ſet forth all at 
large, and he ſhall not be compelled to lengthen the record 
by ſetting forth every deed. Mich. 18 Car. 2. B. R. Cotes 
verſus Wade, ante fol. 74. b. True it is, that 3 Cro. 22. 
þl. 5. ſeems contrary ; but arte 55. b. agrees with this judg- 
ment. Mich. 1653. B. R. Elflon verſus Drake. In debt for 
rent, the caſe was, The plaintiff as adminiſtrator declares, 
quod cum le Inte ſtate demiſe al Defendant certain terre, render- 
ing rent to him, his executors and aſſigns, the defendant 
had not paid to the plaintiff, unde actis accrevit, c. The 
defendant pleads nen detinet, and found for the plaintiff ; and 
it was moved in arreſt of judgment, becauſe the plaintiff 
doth not ſhew of what eſtate the inteſtate was ſeiſed or 
poſſeſſed; for if of an eſtate in fee, then the rent ceaſes by 
his death, and the words per quod actio accrevit will not help, 
though after a verdiQ, for the concluſion is not put to 2 
jury, and action may accrue to adminiſtrator, though the 
inteſtate was ſeiſed in fee, for if the rent was in arrear in 
his life-time, the adminiſtrator may ſue for it. On the 

other ſide for the plaintiff it was urged, that it being after a 
verdict, and being an equal doubt, the beſt ſhajl be taken 
for ſupport of the verdict; and the jury have found. gued 
detinet, and 't is impoſſible that the defendant ſhould detinere, 
if the plaintiff had not cauſe of action. There was no 
judgment in this caſe of E//ton and Drake, becauſe the par- 
lies agreed to go to a new trial. But the whole court E. 

0 


EBT for rent upon a leaſe parol. The defendant Diſcoatinu- 
pleads, that the plaintiff nihil habuit in tenementis tem- 
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he P, 390. of opinion for * the defendant, but gave the plaintiff leave 


* P. 391. 


Reculhocy. 
2 Jon. * 
2 Show. 


Voſtca 465 


to diſcontinue, paying coſts. 


Muſtard verſus Harnden. Error C. B. Caſe. Eſſex, 


PY E plaintiff, . Muſtard, declares that he was poſ- 
ſeffed of a hoy called the Mary, loaded with  diperg 
good and chattels, and floating at anchor in the river of 
Thames, within the pariſh of Weſt F hurrock, in a conveni- 
ent place of the ſame riyer; and that the defendant 7 home 
Harnden ſatis ſeiens, the ſaid 17 May 30 Car. 2. bei 
maſter of the ſhip called the Hound, and then failing in the 
faid ſhip, in the ſaid river towards the city of Lenden, did 
govern the ſaid ſbip fo  negligently and improvidently, that 
the ſailing in the ſaid river in prædiaam naviculam ipftus the 
plaintiff ſo floating at anchor, as aforeſaid, violenter ruchat, 
& naviculam illum ut prefertur auerat frogie & ſubmerſn, ad 
damnum 200. The defendant pleads Not guilty. The 
u'y laid, that quead negligent. & improvidam gubernaticn, 
navis infra nominant” vocat Is Hound RaVigan. in Rivo F hamaſii 
irf-afcript. per quod cudem navis in rivo pred. ut prefertur ne 
vigars in naviculam pra fat. le Plaintiff in rivo pred. ad Ab- 
ram flufluan. violent. ruebat & naviculam ill. fregit & fub- 
mer/t, the defendant is guilty, and aſſeſs damages to 50d. 
Et quoad reſid. de premiſfis, Not guilty, and judgment ac · 
cordingly ; and the error aſſigaed was, that there was no 
Refiduum to find the defendant Not guiky ; for the fir 
part of the verdict comprehends all the injury complained 
of in the declaration, and then the judgment, that the 
plaintiff ſhall be in miſericordia pro falſe clamore, as to the 
Refiduum is not good; and of this opinion was the whole 
court, though the objection was, that it might be that the 
Refiduum might be intended the fatis ſeiens ; but that was 
not allowed of, nor the goods with which the hoy was 
loaded ; and ſo judgment was reverſed. 


* Obeden verſus Keynel, Porſet. 


EBT upon 23 Eli. cap. 1. for not coming to church. 
At the trial, aſter the jury ſworn, and before ve rdict 
given, the defendant came into the court, and did there 
ſubmit, recognize, confeſs and acknowledge, that he had 
offended and done ill in not going to church, and not con- 
forming himſelf to the law therein, and did then prove * 
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he had conformed himſelf ſince the ſuit brought by going to 
derly and ſoberly during all the time of divine ſervice, ac- 
cording to the law; and did then and there promiſe and 
engage to conform, and go to church, and there to behaxe 
bimſelf ſoberly and orderly, according to the law ; and that 
the ſaid defendant was never jndicted or proſecuted for any 
offence of this nature before. 1 

This js an aQion for 20 a month for not coming to 
church, tried the laſt aſſizes in Dorſet, and @ verdict for the 
plaintiff for 40, At the trial the- getendant cames into 
court and conforms, and makes the above written recogoi- 
tian; Whether that doth diſcharge the aQion and verdiQ, 
of De, js the queſtion ? 

It way objeQed, that in the ation tam guam the plaintiff 
bath en intereſt - which ſhall not be diveſted within the in- 
tent of the clauſe in 23 Eliz. cap. 1. the words whereof 
are, Every perſou guilty of any offance againſt the flatute 
(other than treaſon ang niiſpr i ſam of treaſon) which ſpall be- 
fore be be Hherrof indicted, er of his arraignment or trial 

ore judgment, ſubmit and 1 ax himſelf before the biſh 
of the dioceſe, where he ſball be reſident, or before the 5 
tices where he ſhall be indicted, arraigned or tried ( la- 
wing not before made like ſubmiſſion at any his trial, being 
indifled for his firſt like offence) ſhall, upon his recogni- 
tim of ſuch ſubmiſſfſon in open affizes or ſeſſions of the 
county, where ſuch perſon ſhall be , be diſcharged of 
alt and every the faid offences againſt this af? (except troa- 
fm and mifprifon of fegen) and of all pains and forfti: 
tures for the fame ; for that this clauſe refers only to fuch 
eaſes where the party is arraigned or indicted, and not 
to actions. | 

But it ſeems that the words ſhall be taken diftributively 
at his arraignment, or trial before judgment, 7, e. arraign- 
ment in caſe of indictment, and trial in all cafes. But no 


! reſolution was given, but adjourned to farther conſidera- P. 392. 


ton. Vide 2 Zulſir. 324. The king and Hoi le verſus 
Fifter, The ſtatute of 29 Elz. pardons all penalties of one 
conforming, except what is converted into one debt. 1 


Roll. Rep. 94. Poſt. 
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Thomas Horton, Eiq; verſus Nanfan & al. Lox. 
6 don. Error in C. B. 


| N action in nature of a raviſhment of ward by guar. 

dian in ſocage. The plaimiff declares, that Willian 
Finch was ſeiſed of lands in Kent, Cambridgeſbire and Hert- 
fordſbire, in fee, held in ſocage, and died without iſſue, by 
reaſon whereof the ſaid lands deſcended to his five ſiſters and 
co-heirs, all under the age of fourteen, and that he is next 
of kin to them, viz. brother to their mother. The defend. 
ant pleads, that the ſaid William Finch was tenant in tail, 
the reverſion in fee in the defendants ; ab/que lac, that he 
was ſeiſed of the ſaid lands modo & forma prout the plaintiff 
hath declared; and iſſue thereupon, and tried in London 
where the action is laid, and found for the plaintiff, and 
damages 400 J. and judgment thereupon; and the error in- 
ſiſted was, that the ſeiſin of lands in Kent, and other coun- 
ties, is tried in London. But the court ſeemed to incline that 
it is well enough after a verdiQ, by the ſtatute of 16& 17 
Car. 2. cap. 8. which is continued 22 & 23 Car. 2. cap. 4. 
Sed ad jour natur. 


Cartledge verſus Mawdlin. Covenant. Southampton, 
- Intr. Mich. 31 Car. 2. 


"HE plaintiff declares upon articles intended, dat. 10 
— 42 Nov. 22 Car. 2. between all the tenants, as well co- 

py holders and inhabitants, and others, within the tithing of 
Ramſdean and Langriſb, within the manor of Meon in the 
ſaid county of Southampton, for the better regulating, or- 
dering, governing, aſcertaining and ſtinting all ſuch catile 
as afterwards ſhould be kept in and upon the common and 
waſte· ground called the ſtrood and ſbeet commons within the 


P. 393-*ſaid manor, from time to time, thenceforth for ever; 


whereby it was agreed between them (amongſt whom the 
plaintiff and defendant were two) mutually, that no tenant 
or any other perſon claiming in, from or under him or 
them from thenceforth ſhould keep or put out into the ſaid 
commons, or either of them, after the 15th of May then 
next following, any number of beaſts, but only ſuch as by 
the -ſame articles were expreſſed, limited and appointed, 
viz. The defendant three, c. The plaintiff in fait ſays, 


that the defendant kept and put in 15 March 31 —_— 
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and ſo to 1 May 32 Car. 2. four beaſts, contra formam Arti- 
culorum prædict. by reaſon whereof the plaintiff could not 
have ſo large common as he ought to have by virtue of the 
faid articles. The defendant pleads aio non, becauſe before 
the exhibiting the ſaid bill, and after the ſaid articles, viz; 
9 April 28 Car. a. the plaintiff and one William Baker by 
their writing then dated, remiſed, releaſed, and for ever 

it-claimed to the defendant, his heirs, executors and ad- 
miniſtrators, all and all manner of actions and cauſes of ac- 
tion, Sea, Billas, Obligation, Scripta Obligatoria, debts, 
dues, duties, accounts, ſum and ſums of money, judgments, 
executions, quarrels, controverſies, treſpaſſes, damages and 
demands whatſoever, as well in-law as in equity, or any 
other ways or means whatſoever,,,which they the ſaid plain- 
tif, and William Baker, or either of them ever had, or then 
had or might have for or by reaſon or means of any mat- 
ter, cauſe or thing from the beginning of the world to the 
day of the ſaid releaſe. To this the plaintiff demurs, and 
the queſtion is, whether any of the words in the releaſe will 
diſcharge theſe articles? And the moſt material for this pur- 

ſe is, the word Scripta Obligatoria, which ex vi termini, 
1s any writing under ſeal ; but according to the uſual ac- 
ceptation is bonds: but here it ſhould ſignify ſomething 
more, becauſe the word obligations is alſo in the releaſes. 
But my brother Jones ſaid, that writings made by ſcriveners 
very often, and for the moſt part, do contain divers words, 
which ſignify the ſame thing, to fill up the inſtrument, and 
to inlarge the reckoning ; and ſo in this place; and of the 
ſame opinion ſeemed my lord chief juſtice and Dolben to be. 
And I added, that I conceive it was never the intent of the 
parties, that the plaintiff ſhould releaſe this agreement; for 
why ſhould he join another in the ſame deed of releaſe, 
who was not party (for aught appears by the record) to the 
ſaid agreement? And adly, there would e have been ſome # p. 394. 
notice taken of the common, had it been intended that the 
ſame ſhould have been included in rhe releaſe, and therefore 
the whole court inclined, that judgment ſhould be given for 
the plaintiff. . 


Pheaſant verſus Finch. Eſſex. 


Intr. Hill. 31 & 32 Car. 2. 


| Þ hr for 200 J. The plaintiff declares, that the de- Qui tam 
+ fendant for eleven months together next before the 
20 
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208} of October 31 Car. 2. being above the age of fixteen, 
and inhabiting at Halſtead, did not go to church, contrazy 
to the form of the ſtatute. -'The defendant demurs gene. 
rally, and the ſole queſtion is, whether this ſuit may be 


commenced in this court, notwithſtanding the ftatute of 1 
21 Fas. cap. 4. The lord Coke 3 Inf. 194. fays, that the 

informer cannat inform for this offence, or any other of. but 
fence therein excepted, in any of the courts at Wsſtmin the 
but before the juſtices appointed by the ad, becauſe the ma 
clauſe of excepting them out of the act, extends only for for 
the laying or alledging any of thoſe offences in any county ſuc 
that he will. But to me it bens, 1. That the words of the We 
act are, that all offences hereafter to be committed agcinft any an 
penal flatute, for which any commen informer may lawfully Le 
ground any popular action, bill, plaint, ft, &c. before juſ- the 


tices of aſſiſe, niſi · prius, gaol-delivery, oyey and terminer, on for 
Juſtices of peace, ſhall be commenced, ſued, proſecuted, tried, 
recovered and determined by way of ation, plaint, Jill, infor- 
mation or indictment before the ſaid juſtices of Aſiſ, & c. hav- 
ing power to inquire of, hear and determine the ſume, &. and 
nat elſewhere ; by which it ſeems that if they eannot deter. 
mine the ſame, or that fuch aQions will nos lie before them, 
then they are to be determined- where ſuch juriſdiftion is 
given by the law. Now the ſtatute of 23 Bl. cop. 1. gives 
remedy by ation of debit, bill, information or paint, Ut. 
And an action of debt cannot be commenced before the juſ- 
tices of affiſe, to. either by writ or bill, and confequemly 
it will uot be within this ſtatute of 21 Fas. Et adjourn. And 
Mick. 32 Car. 2. adjudged for the plaintiſſ; and many pre- 
e<dents were produced of informations in C. B. and this 

ceurt, for the penalty. o: 3515 


P. 395 * Durnford verfus Iriſh. Error in Marleborough. 


or. NDEBITATLS ofunp/it ; the error inſiſted on was, | 
that the court is {id to be held coram Majore E Burgen: Wa 

but Burgi pred. ſecundum conſuetudinem ejuſdem Burgi, 8 and 

tempore quo, Fc. And the name of the mayor is not men- and 

tioned, which ought to be, 2 Cre. 184. Jerraſ verſus Cul- Equ 

dewel, there was a writ of error of a judgment in Burton alia: 

upon Trent, and ſaid, Coram Seneſcallo & Ballivo Domini Pu- ver. 

get, and ſhewed not their names, and held to be an incurable ried 

error, and ſeems a good exception. But it was adjourned; 95 

C 


And after judgment was reverted. 


Cutſorthay nem 


| Term. Trin. 34 Car, 2. 1680. B. R. 
Cutſorthay verſus Taylor. Notr. 


PP RESFASS wi tf armis for taking the mare ih, Ne- 
ren. necnon bona & catalla ſequen. viz. and ſums them up, 
but doth not ſay they were the goods 2 Dyer, And 
thereupon the defendant demurs; and reſolved the plaintiff 
may AI for the mare, and releaſe the action 
for the reſidue; and it was ſaid, there are precedents of 
ſuch judgment, but I can find none. Yide 2 Cro. 104. 
Meodſuuſe s caſe upon the ſtatute of 37 H. g. cap. g. upon 
an uſurious contract. 1 Cro. 512. Mulcany verſus Eyres. 
Ejectment for one hundred acres of bog, and other things; 
the plaintiff releaſed his demand to that, and took judgment 
for the reſidue. | 


Walſal verſus Mary Allen. 


CTION on the caſe for words. The plaintiff de · 

ctares, that he being a clergyman, the defendant ſaid 
of him theſe words, viz. Francis Walſal is a thief, and fie 
flele plate from Maudlin College in Oxford; and I bought 
plate of one in Oxſord, and gave it ts the college for that plate, 
and thereby ſaved him from being hanged, ad damnum 500 J. 
The defendant pleads in bar by attorney, that ante diem, ſci- 
licet 1 Julii 12 Car. 2. the plaintiff married the defendant, 
and thereupon the plaintiff demurred ; and adjudged for the 
defendant, though pleaded in bar. 


Error, 
3 Danv. Ab. 
78. p. 11. 


Words. 


A plea in bar 
h 


0 
though it ought 
to have been 

in abatement. 


* Nappier & al. verſus Curtis & al. In TYe/paſs. p. 396. 


Hill. 31 & 32 Car. 2. Rot. 20. 


- - 


L Car. a. vi & armis did break the plaintiff 's cloſe called 
Wargret common within the pariſh of St. Michael in Wareham, 
and ſpoiled the graſs ad valentiam 40 J. pedibus ambulando, 
and other graſs of the plaintiffs cum quibuſdam averiis, vix. 
Equis, c. Necnon cum carucis plauſtris & aliis Carriagits ſuis 
aliam herbam & ſalum clauſi pred. depreſſer. ſubverter. & ſpolias 
ver, and in the ſaid cloſe did dig tobacco-pipe clay, and car- 


HE plaintiff declares, that the defendants 8 Auguſt 30 


ried away two thouſand loads thereof to the value of 400 J. 


tranſgreſſionem predifam gurad depaſturationem conculcationem 
& conſumptionem herbe pred. cum averiis, Et quoad depreſſio- 
nem ſubverſion. & ſpoiiation. al. herbe & ſoli clauſi pred. cum 


Carucis 


* 
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earucis plauſtris & al. cariagiis pred. necnon quoad effoſſien. in an 
clauſo pred. apred. & die Auguſti 30 Car. 2 uſg. 23 diem *. 
Oclobris 31 Car. 2 divetſit diebu & wvicibus continuands Et "% 
alia enormia, fc. ad damwum 500 J. The defendants demur, 41 
becauſe the ſeveral continuances of the treſpaſſes, are ſeveril : oder 
treſpaſſes by themſelves, and ought not to be declared upon : | 
with a Continuando. Mich. 20. H 7. 3. pl. 7. Treſpaſs quare ige 
domum ſuam fregit 1 Maii, continuando till 1 Junii. Per axley 1 
it is good, quia cheſcun entry eſt un fraction. Mes Curia con- ho 
tra, Bro. Treſpaſs 441. but tor feeding the graſs it is good, Gre, 
ibid. Mich.'2 R. 3. 15. pl. 41. al meſne Fintent. Paſch. 11 wh. 
Car. 2. B. R. Letchford verſus Elliot. Treſpaſs for throw. 
ing logs into the plaintiff 's cloſe with a continuando, not good, g 
but if diverſit diebus Ef vicibus were in, it would be good, 4 
Mich. 25 Car. 2. B. R. King verſus Treſpaſ 067 
quare clauſum fregit pedibus ambulando & proſterne ſes fences mp f 
cant inuando from ſuch a day to ſich a day, after verdict ſeems * 
not good, 2 Roll Abr. 549 pl. 5 9 Car. 1. Hoſkins verſus 185 
Femingis, for cutting of trees. But it ſeems the words di- reſol 
mw. verſis diebus & vicibus do make the action good, as Paſch. ; wen 
0 285 Fac. B. B. 2 Roll. Abr. 549. pl. 6. King's caſe. Treſpals tha 
tor ſpoiling corn in the blade, may be with a cont inuando di- at 
verſis Yiebus & temporibus per two years, though there can- 2/5" 
not be a continuance of ſuch a treſpaſs for ſo long together. wa 
Et adjcurnatur. 
4 "| 
P. 997. Jamaica, October 20. 1660. | : 
In the year 1661. Sir Charles Littleton as deputy gover- t 
nor to the lord Windſor called the firſt aſſembly, which was Nor 
held in Jamaica, and thereby made laws for raiſing a publick give 
revenue by a tax on ſtrong liquors towards the upholding cen. 
of the government there, which laws are indefinite and per- te ; 
petual. Afterwards, viz. 15 February 1663. The king Stre 
grants power to Sir Thomas Medyford to chooſe his own rea | 
counſel, and with the conſent of the major part of them to d in 
frame general aſſeniblies of freeholders, according to the ** 
uſage of other plantations, and with their conſent to make ad 
laws ſuitable to thoſe of England, which ſhould remain in judg 
force for the ſpace of two years, and no longer, unleſs ap- dif 
proved by his majeſty. After Sir Thomas Modyford, Sir The- pros 
mas Line ſucceeded, and after him the lord Vaughan, who pre, 
had the like power with Sir Thomas Medyford : during the E 


government of the lord Vaughan, the aſſembly granted = eſt « 
e 
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like revenue out of ſtrong liquors, but to continue but two 


cats. 
The queſtion hence aroſe, and which was reſerred by 
the privy council to the lord chief juſtice North to conſider 
and certify his opinion, and to take the opinion of ſuch other 
judges therein as he ſhould think fit, whether the law made * 
by the aſſembly in the lord Yaughan's time had totally laid 
aſide the law made in Sir Charles Littleton's time by implica- 
tion? And upon debate of the matter by the lord chief juſ- 
tice North, Ellys, myſelf and Charleton juſtices, and baron 
Gregory, it was reſolved, that the laſt council having power 
to make laws to continue but two years, did not repeal the 
perpetual law made before, but did ſuſpend its power dur- | 
ing the two years, and no longer, according to the caſe of | 
prices of wine, Hob. 215. where by 37 H. 8. cap. 23. a | 
perpetual law was made for ſetting prices of wine; then by 
the ſtatute of 5 E. 6. the ſaid perpetual act (through the in- 
advertency of the parliament) was continued amongſt other 
aQs till the end of the parliament, which continuance was 
reſolved to be idle as to that act; for an affirmative conti- 
nuance of a perpetual ſtatute cannot work an abrogation 
thereof ; and when the two years expire, it is as if no ſuch 
at had been made; for by 12 Co. 7. and 2 Inſt. 684. 
when an act of repeal is repealed, the firſt aQ repealed is re- 
vived. | 


John Norris ver/us Bayfield. Error C. B. Londen. * P. 398. 


N ejeAment of a meſſuage, with the appurtenances in Variance, 
the pariſh of faint Chriſtopher, of the demiſe of Francis 
Nerris gemileman. Upon not guilty pleaded, verdi& was 
given for the plaintiff, guoad il. parcell. Meſſuagii prædict. ja- 
cen. proximam ad Meſſuagium modo infra nominat. Franciſci Neve 
& contin. ex Boreali parte inde in fronte juxta Thredneedle- 
Street ab Occiden. ad Orien. flo pedes, & in profundita tea Bo- 8 
rea ad Auſtrum quindecim pedes, & contin. ex Auſtrali parte in- 
de in fronte juxta Cornhil ab Occiden. ad Orien. tres pedes & 3 
dimidium unius pedis, & in profunditate ab Auſiro ad Boream | 
quadraginta pedes, Et quoad refiduum for the defendant, and 
judgment is given quod Quer. recuperet terminum ſuum pre - 
diflum de & in prædict. parcell. prædict. Meſſuagii jacen. 
proximum ad præ dict. Meſſuagium ut prefertur in occupatione 
frædict. Franciſci Neve & continen. Ic. 
Error general aſſigned, and the defendant pleads In nulle 
eſt erratum. But the chief error is, the variance between 
the 


. : — — = 8 — — - - 
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the vordict and the judgment. The verdict is, Jacen. proxi- 


rum ad Meſſuagium modo Franciſci Neve. The judgment is, 


Jacen. proximum a Meſſudgium in occupations prefdif7. Fran- 
ciſci Neve. Now if this variance be not amendable by the 
common law, it is not within any of the ſtatutes of Fecſall, 
unkeſs the words of 16 and 17 Car. 2. cap. 8. will help it, 
which are, but that all fuck omiſſions, vuriancet, defetlt, aud 
atl other matters of lite nature, not being againſt the right of 
the matte? of the ſuit, ſball be amended, &c. But | think, of 
and in the occupation are the ſame. Et adjournutar. 


P. 399: * Parſons verſus Edwatd Cottrel. Debt upon an Ol. 


Debt, 


P. 399. 


ligation of 100l. dat. 25 Febr. 31 Car. 2. 
Intr. Trin. 31 Car. 2. 


PHE defendant pleads, that before the exhibiting the 
bill, and after the date of the ſaid obligation, viz. 1) 
March 31 Car. 2. By indenture between Fohn Ely and the 
plaintiff of the one part, and one William Citterel, and one 
Join Cofterel, ſon of the ſaid Milliam, and the defendant, 
of the other part, ie in Cur. prolat. the plaintiff releaſed to 
the defendant all claims and demands; Et hoc, Ic. 

The plaintiff demands oyer of the indenture, the words 
(as to this purpoſe) are, the ſaid John Ely and Thomas Par- 
ſons, for and in conſideration of the ſum of 501. to them or one of 
them paid, or fecured By bond lately entered into by the ſaid Ed- 
ward Cotterel, the receipt whereof they the ſaid Thomas Par- 
ſons an John Ely do, arid either of them doth releafe and at- 
quif the ſaid John Cottetel and Edward Cotterel, and cithe? 
of them, and their am either of theft heirs, 8c. cu for aller 
good cunſer, & c. have granted ami releaſed to the Jud Jet Cot- 
terel, Ar heirs and af gur, all thut meſſuage, &c. Duibut 
heftis & anditis, the plaintiff replies, that the bond in the de- 
claration, and the bond mentioned in the inderiture are the 
fame ; Et hoe, c. The pfaimiff demurs. And I am of 
6pinion'for the plaintiff. 1. The intent is clear that this ſe- 
curity ſhoald not be diſcharged, 2. Claims arid demands 
ſhall be intended for the money, and not concerning the 
bond. Paſcl. 3 Car. 1. Ares verſus Page. Debt upon an 
obligution, the defendant pleads a releaſe of all errors, and 
all actions, ſuits and writs of error whatfoever. * 
the releaſe extended only to writs of error. But the cafe ct 
Rothrram and Crawley, 3 Cro. 370. and Owen. 7 f. l. 
142. ſeems otherwiſe: and therefore Pure. Et 1 

glionby 


plainti 
and ſo 
terat. 

not pr. 
2. If 
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Aglionby verſus Habella Towe rſon Widow: Error 
in Carliſle. 


T* plaintiff declares, That 11 November 29 Car. 2. Aſſumpſit. 


there was a diſcourſe between the plaintiff and defen- * Panv. Ab. 


Chriftopher Richmond, eſq; his ſiſter's ſon, and one Iſabel 
Reywldſon niece of the defendant. . Upon which the aid 
A coden then and there, in conſideration that the plaintiff 
at the ſpecial inſtance and requeſt of the defendant would en- 
deavour and labour to perſuade the ſaid Chriſtopher Rich- 
mind to marry the (aid Iſabel Reynoldſon, did promiſe that ſhe 
would pay the plaintiff 4o/. if the ſaid marriage ſhould take 
effect. The plaintiff in fait ſays, That he 31 Dec. 29 
Car. 2. and divers other days and times at the inſtance and 
requeſt of the defendant, Omnibus modis quibus poterat cona- 
tus fuit & -laboravit ſuadere pred. Chriſtophorum to marry 
the ſaid Iſabe l Reynoldſon, and that afterwards, viz. 1 July 
30 Car. 2. the ſaid marriage took effect, and yet the de- 
ſendant hath not paid him the 4o/. though u/t. Sept. laſt paſt 
ſhe was thereanto required. b 

The defendant plezded Non Aſſumpſit, and verdict and 
judgment for the plaintiff, and 40/ damages; and the ge- 
neral eftor aſſigned; but the error inſiſted on was, That the 
plaintiff doth not ſhew how he did endeavour to perſuade, 
and ſo uncertain, for he ſays only, Omnibus modis quibus po- 
terat. But I conceive it is good enough; For 1. We ſhall 
not preſume he did prevaricate, Iniquum non eft preſumendum. 
2. If he thould ſet forth his ſpeeches he made either in com- 
mendation of the young woman, or advantages of a married 
life, c. the record would be too long, and perhaps we 
could not be competent judges of it, Mich. 1651. in B. R. 
Barber verſus Clerk, Aſſumpſit, in conſideration the plaintiff 
would renounce an executorſhip, the defendant would pay, 
Se. The plaintiff avers, guad renunciavit, and good; and 
jet the perſon before whom the renunciation was, might 
not be competent. Mich. 1661. B. R. Baker vetſus Smith. 
Ane. The plaintiff being a virgin, had deen prevailed 

th to make à contrat with the detendant, and afterwards 


the defendant was deſirous to be free; and thereupon the 

defetidarit in conſideration that the plaintiff would diſene- P. 401. 

rare, Ariglice would diſengage, him of his promiſe, he pro- 

niſed to pay her 1000 /, and the alledges, that ſhe did diſ- 

engage him-; and adjudged good, without ſhewing how ſhe 
8 | Bb 


did 


dant of and concerning a marriage to be had between one 73. p. 15. 


4 P. 402. 


Copyhold. 
1 Danv. Abr. 
183. p. 3. 
Pollexf. 561. 
2 Jon. 142. 
2 Show, 130. 
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did diſengage him; and the whole court ſeemed to agree, 
that the declaration in principal is good à but they perſuaded 
the plaintiff to go to a new trial, and he was prevailed with, 
becauſe the damages were great for ſo ſmall a matter. 


Maſon verſus Jennings. 


a ſpecial action upon the caſe. The plaintiff declares, 
that he is a hackney-coachman, and that the defendant 
with an intent to difgrace him did ride Skhimmington, and de- 
fcribes how, thereby furmiſing that the plaintiffs wife had 
beat the plaintiff, and by reaſon thereof perſons who for- 
merly uſed him, retuſed to come into his coach and to be 
carried by him, ad dammum. Upon Not guilty pleaded, x 
verdi for the plaintiff ; and upon motion in arreſt of judg- 
ment, judgment was given quod quer. nil capiat per billam; 
and a judgment in the like caſe in C. B. was cited Trin. 14 
Car. 2. C. B. Rot. 1461. in the caſe of Lumley and Bad- 
dlenlep. | 


— ͤ EUä- em 4 


* Term, Mich. 32 Car. 2. 1686, 
B. R. 
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Jane Zinzan and Frances Zinzan verſus Talmage: 
Error in C. B. Berks. 


N gjectment of the demiſe of Henry Zinzan, jun. ol 
three meſſuages, two hundred acres of land, forty acres 

of meadow, one hundred acres of paſture, and eight acres 
of wood in Tylehurſt. The jury find a ſpecidl verdid, 
That fir Peter Vanlore, jun. was ſeiſed in fee of the manor 
of Tylehurſt, of which the lands in queition are parce], 
and held by copy of court-roll for one, two or three lives 
ſucceſſively, one after the other, as they are named in " 


copy, according to the cuſtom of the manor: * ou 


unmarr 
ſubſorib 
or by h 
in the 

declare 
claratio 
the rig] 
Trin. te 


age. 


un. of 
| acres 

acres 
erdid, 
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Vunlbre had iſſue three daughters, viz. Facoba, wife of 
Henry Zinzan, ſen. % Suſanna, wiſe of fir Robert Croke, 
hint. Mary, wife of Henry Alexander late earl of Sterling in 
gert land. The laid fir Peter Vanlore, jun. at à court held 
8 March 1638. granted by copy the lands in queſtion to 
Henry Zinzan, ſen. Habend. to him and to the ſaid Henry 
Zinzan, jun. leſſor of the plaintiff, and Peter Zinzan ſons of 
the ſaid Henry Zinzan, ſen. for their lives, ſucceſſively, as 
they are named in the grant, at the will of the lord, ac- 
cording to the cuſtom of the ſaid manor. Henry Zinzan, 
{n. was admitted tenant, and entered and became ſeiſed for 
life, the remainder to Henry Zinzan, jun. and Peter Zinzan 
ſucceſſively. Sir Peter Vanlore died without any iſſue male, 
and the ſaid manor deſcended to his ſaid three daughters. 
Within the ſaid manor there is a cuſtom, That if any cuſ- 
tomary lands are granted by one copy to two or more per- 
ſons named in the ſame copy, for their lives, and the life of 
the longer liver of them ſucceſſively, then the firſt perſon 
in ſuch copy firſt named, may ſurrender all the lands, and 
thereby determine and deſtroy all the right, eſtate and title 
in the ſame tenements of all the other perſons therem named. 


By indenture quadripartite, 10 May 28 Car. 2. between ® P. 403. 


the now earl of Sterling, ſon and heir of Mary late coun- 
tels of Sterling, deceaſed, one of the daughters and co- heirs 
of the ſaid fir Peter Vanlore, jun. deceaſed, and one of the 
grand-children and co-heirs of fir Peter Van ore, ſen. de- 
ceaſed, of the firſt part, the faid fir Robert Croke and Su- 


ſama his wife, of the ſecond part, the ſaid Henry Zinzan 


alias Alexander, ſen. firſt named in the ſaid copy, and Ja- 
coha his wife, of the third part, and Daniel Blagrave and 
Joſeph Baker, of the fourth part, It was mutually agreed 
to levy a Fine come ceo, &c. to the ſaid Blagrave and Baker, 
of the manor of Tylehurſt, and of the lands in queſtion by 
name, to the uſe of the ſaid Henry Zinzan, ſen. and Facoba 
his wife for their lives without impeachment of waſte, the 
remainder to the uſe of ſuch perſon or perſons, and for ſuch 
eſtate and eſtates, limitations, uſes, truſts, intents and pur- 
poſes as the ſaid Facoba Zinzan in her life-time, married or 
unmarried, by any writing or writings by her ſealed and 
ſubſcribed in the preſence of two or more credible witneſſes, 
or by her laſt will and teſtament by her ſealed and ſubſcribed 
in the preſence of two or more credible witneſſes, ſhould 
declare, nominate or appoint ; and in default of ſuch de- 
claration, nomination or appointment, to the only uſe of 
the right heirs and aſſigns of the ſaid Jacala for ever. In 
rin. term next a fine was levied accordingly. 20 Novem- 

Bb 2 ber 


P. 404. 


Frror. 

3 Dan. Abr. 
111. p. 3. 

* Jon. 146. 
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ber 1676 the ſaid Henry Zinzan, ſen. died, and the ſaid Ye. 
coba him ſurvived. 22 C 23 February 1676 the faid Ja. 
coba by her indentures of leaſe and releafe conveyed the pre. 
miſſes to the ſaid Fane and Frances Zinzan and their heirs, 
ro the uſe of them and their heirs. 25 June 1677 Facob 
died, and the ſaid Jane and Frances entered. Henry Zinzan, 
fun. being the ſecond perſon in the faid copy named, entered 
upon the poſſeſſion of the ſaid Fane. and Frances, and de- 
miſed to the plaintiff, upon whoſe poſſeſſion the defendant 
re-entered, Et fic, Cc. and judgment was given in C. B. 
for the plaintiff. And after argument in this court at the 
dar, judgment was affirmed by the whole court. The ſole 
queſtion was, Whether the conveyance of ro May 28 Car, 
2. and the fine purſuant thereto be a ſurrender within the 
cuſtom to bar the eſtate of Henry Zinzan ; and reſolved it is 
not, becauſe, 1. The cuſtom extends only to the copyhold 
eſtate, and that cannot paſs by.the fine. 2. It being againſt 
common right ſhalt be taken ſtrictly. Tis againſt common 
right, becauſe it gives power to tenant for life to deſtroy a 
third perſon's eſtate without any recompence. -?Tis taken 
ſtrictly. Telbertm 1. Baſpole verſus Long: A cuſtom, that 
if a ſurrenderee comes not in upon the third proclamation, he 
ſhall forfeit the eſtate. A ſurrender is made to the uſe of 
A. for life, the remainder to N. A. comes not in, B. ſhall 
not forfeit. 


Elizabeth Chicheſter verſus Michael Philips. 


Intr. Paſch. 32 Car. 2. Error out of Ireland. 
| Ejeftment, 
15 E plaintiff Pfilip, in the action, brought the action 
firſt in C. B. in Ireland, and declared of the demiſe 
of Roger Maſterſon, eſq; tor eleven years. Upon Not guilty 
pleaded; and a trial at the bar in C. B. there was a bill of 


exceptions put in by the defendant, which was as follows: 


Com. Wexford: ſſ. Memorandum qd. 11 Nov. 1678. ex- 
iſten. die prefix. per Juſtic. Domini Regis de C. B. hic in 
Craſt. Animarum hoc Termino Sancti Michaelis 1678. ſu- 
pradict. ad triand. exit. inter Mich. Philips Gen. Quer. & 
liz. Chicheſter vid. Def. junct. de placito Tranſgr. & 
Kjection. firme Iixit. pred. triat. fuit coram Roberto John- 
ſon Arm. ſecundo Juſtic. Domini Regis de Banco prædid. 


& Adamo Guſack Arm. un. al. Juſtic. di&i D'ni R de 
au 


May 1 
is alive 
ing in | 
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Banco præd. ad Barram Cur. præd. præfat. Michael ſup- 

per breve & narration. ſua quod quidam Rogerus Maſ- 
terſon 11 die Januarii 29 Car. 2. demiſed, &c. and recite the 
declaration and plea, and iſſue. Et modo hic ad triation. exi- 
tus pt dict. prefat. Michael dedit in evidenc. quod præfat. 
Rogerus ſeiſit. fuit de præmiſſ. prædict. in dominico ſuo ut 
de ſeodo, & fic ſeiſit. exiſten. dimiſit tenementa pred. cum 
pertin. eidem Michaeli, Et quod ipſe idem Michael virtute 
ejuſdem dimiſſion. in tenementa pred. intravit, & fuit inde 
poſſeſſionat. quouſq; le Defendent luy eject, prout il ad 


declare. 


That the defendant gave in evidence to prove that ſhe way 
Not guilty, That the ſaid Roger Maſterſon long before the 
ſaid demiſe to the plaintiff, viz. 4 January 1672. by inden- 
ture for money bargained and fold the premiſſes to one Ed- 
ward Chicheſter for 500 years, that the ſaid Edward Chi- 
cheſter afterwards, viz. 14 February 1673, did make his 
laſt will in writing, and thereof made his brother John Chi- 
cefler his executor, and William Hancock overſeer. And 10 
prove that he made the ſaid will, ſhe produced an inſtru- 
ment under the ſeal of the prerogative court of Canterbury, 
reciting the ſaid will, and that the ſaid Jain Chicheſter was 
beyond the ſeas, and a grant of the adminiſtration to the 
faid William Hancock for ſo long time as the ſaid executor 
ſhall be beyond ſea, dat. 3 Sept. 1674. And alſo one other 
writing in parchment under the ſeal of the conſiſtory of the 
biſhop of Ferns, purporting a probate of the ſaid will by 
the executor himſelf, dat. 7 November 1678, that Edward 
Chicheſter named in the will, and in the probate, are the 
lame perſons. That the ſaid Edward died in England 28 
May 1673, and that the ſaid John Chicheſter the executor 
is alive. That the plaintiff gave in evidence another writ- 
ng in parchment, under the ſeal of the prerogative court of 
Ireland, dat. 15 December 1677, whereby reciting that the 
ſaid Edward Chicheſter died inteſtate, the archbiſhop of 
Armagh granted adminiſtration to the plaintiff as principal 
creditor ; whereupon the ſaid Eligabeth without any tarther 
proof of the ſaid will, deſired the ſaid juſtices that they 
would direct the jury that the ſaid writings produced by her 
were concluſive evidence to prove that the ſaid Edward Chi- 
eſter made the ſaid will, and ſo ſhe was Not guilty of the 
lad treſpaſs and ejectment. 

Nevertheleſs the ſaid juſtices did only direct the jury that 
the ſaid writings were evidence, upon which they might 
hod that the ſaid Edward made the ſaid will, but not that 
the ſame was concluſive evidence in that behalf, and ſo left it 

indifferently 
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indifferently to the jury, Whether the ſaid Edward made ſuc 
the ſaid will or no, though the plaintiff offered nothing fac 
againſt the ſaid will, but the ſaid letters of adminiſtration for 

anted by the ſaid archbiſhop of Armagh; whereupon the tak 


jury found that the ſaid Edward made no ſuch will; there. 
upon judgment was given in B. B. for the plaintiff, and the 
defendant brought a writ of error in B. R. in Ireland, and 
there the judgment was affirmed ; and now ſhe hath brought 
a writ of error here, and aſſigns for error, the not allowing 
of the evidence to be concluſive, as in the bill of excep- 
tions is alledged. And here alſo judgment was affirmed by 
the whole court, becauſe though the evidence be concluſive, 
yet the jury may hazard an attaint if they pleaſe; and the 
proper way for the defendant had been to have demurred 
upon the plaintiff's evidence. This queſtion, whether the 
probate is conclufive, hath been variouſly allowed; but of 
later days it hath been adjudged, that nothing can be given 
in evidence againſt it, but forgery of it, or its being ob- 
tained by ſurpriſe. | 
P. 406, Authorities, that the evidence is not concluſive. 
Trin. 44 E. 3. 16. a. pl. 1. Debt againſt an adminiſtn- 
tor. The defendant pleads, That the party made a will, 
and the defendant and another his executors, and judgment 
of the writ, and produces the will in court under the ſeal of 
the ordinary, The plaintiff replies that he died inteſtate, 
and the defendant rejoins, that the plaintiff ought not to be 
admitted to aver that againſt the ſeal of the ordinary ; but 
non allocatur. | 
The defendant's ſuggeſtion, and iſſue was taken, Whe- 
ther he died inteſtate, or no, notwithſtanding the probate 
under ſeal. Fitz. Efloppel g. Br. Eſteppel 36. 9 Co. 31.% 
1. 4. 
1 Paſch. 22 H. 6. 52. b. pl. 25. By Newton and all his 
2 compa nichts, the defendant may traverſe, that the plaintiffs 
were not made executors notwithſtanding the teſtament. F. 
Executors 17 Bro Teflament 4. Mick. 34 H. 6. 14. 6. l 
26. By Priſct, a teſtament may be diſproved by the law of 
& the church; as if H. makes two teſtaments and dies, the 
firſt teſtament is proyed, and afterwards the ſecond teſta- 
ment, which is the laſt will, is found, and another named 
executor, in this caſe this laſt teſtament now ſhall be proved, 
and the other ſhall be void. If the firſt executor bring af 
. o aQion as executor, the defendant may well avoid it by ſpt- 
cial matter. Mich. 21 E. 4. 50. a. pl. g. by Choke and 
Cateſby, where executors are plaintiffs, the defendant may 


_— ſay that the teſtator did not make them his executors, by 
a + uc 


ill his 
intiffs 
at. F. 
b. pl 


a of 


„ the 
teſta- 


amed 
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ſuch an one, and the iſſue ſhall be taken upon the matter in 
fa&, and upon the probate of the teſtament, for they might 

a teſtament; ſo in adminiſtration the iſſue ſhall not be 
taken on the letters of the biſhop, but on the matter in fait, 
viz. That the ordinary did not commit to them the admi- 
niſtration by his letters. Bro. Recgrd 28. A teſtament is 
not matter of record at the common law, notwithſtanding 
the probate, for H. may deny the making of. the parties 
executors, and try it per patriam. Raſt. Ent. 325. Several 
pleas that the teſtator did not make the plaintiffs executors, 
and iſſue upon them. Plow. 282. a. The ſeal of the or- 
dinary put to the adminiſtration is but matter in fait, which 
is not any Eftoppel for the time, nor ſhall enforce the exe- 
cutor to ſue in the ſpiritual court to repeal it; but he ſhall 
avoid this by plea, or by taking the goods of the adminiſ- 
trator, or by any matter in fait, as occaſion miniſters. 
Dyer 294 6. pl. 7. Iſſue was joined, if the biſhop of Lon- 
dm hath committed adminiſtration, it ſhall be tried by the 


country. On the contrary, that the probate is not“ tra- p. 407. 


verſable ; and ſo is the law at this day, Roll. 1 Rep. 226. 
Tria. 13 Jac. B. R. debt by an executor, he ſhews the will 
to the court proved by ſentence. The teſtator pleads the 
defendant died inteſtate, and that the adminiſtration was 
committed to him, and ſhews an appeal of the ſaid ſentence 
of the probate of the will. And by Coke, Dedderidge and 
Houghton it is not a good plea, becauſe if it ſhould, no exe- 
cutor ſhould have an-aQion during ſuch appeal, which 
would be a grand prejudice. 


Memorandum, 3 December 1680. At one o'clock in the 
morning died fir William Ellys, knt. one of the juſtices of 
the court of Common Pleas, at his chamber in Serjeants- 
Im in Fleet. ſtreet, Grandevus ſenectute, viz. ætat. 71. 


* 

b the trial of the lord viſcount Stafford, who 

was impeached by the houſe of commons of high 
treaſon, the caſe fell out io be, that his charge was, That he 
fired perſons to kill the king. And upon the evidence it ap- 
peared, that Stephen Dugdale ſwore, thatethe priſoner prof- 

him 500/. to do it; and Oates another witneſs ſwore, 
that the priſoner received a commiſſion to be pay-maſter 10 
an army to be raiſed by the Roman Catholicks ; and Turber- 
vile ſwore, that another five or ſix years before time, the 
priſoner at Paris proffered him a good reward to kiil the 
king. And upon this evidence, the queſtion was put to all 


the judges then attending (who were all there, but —_ | 
; chie 
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chief juſtice, and Ellys, who was lately dead) Whether this Tue 
was ſufficient evidence for N the offender by the Fine, 
ſtatute of 1 E. 6. cap. 12. and 5 E. 6. cap. 11. which re. 

uires two witneſſes for convicting of a traitor, and for J 
gui an indictment; and here is but one witneſs to each 


fact. And after conference between themſelves, all the 

judges delivered their opinions ſeriatim, beginnipg with the 

Jord chief juſtice North ; that when the priſoner is charged 

with the offence of Killing the king, and the evidence ! Is, 

That he at ſeveral times laboured it, and by ſeveral \ Ways, 

ang to each particular time and faQ there is but one wit- 

5 neſs, and yet every of the ſaid fas conduces direQly to the 
effeQing apd perpetration of the fac and treaſon charged 

upon the riſoner, ſuch evidence is ſufficient within the 

ſtatute. Bur otherwiſe it had been if the facts had been 

tending to another ſeveral treaſon; and the reaſon given wh 

ſuch evidence was good, was becauſe otherwiſe i it would be 

7 P. 4208, a moſt difficult thing, and almoſt 2 impoſſible to convict 
any one of high treaſon for compaſſing the death of the 

king, for ſuch compaſlings are ſeldom aQed in the preſence 

of two witneſſes at one time preſent. And upon this occa- 

- ſion my lord chancellor 1 in the lords houſe was pleaſed to 
communicate a notion concerning the reaſon of two wit- 
neſſes in treaſon, which he ſaid was not very familiar he be- 

lieved; and it was this, anciently all or moſt of the judges 

were churchmen and eccleſiaſtical perſons, and by the canon 

[aw now, and then in uſe all over the chriſtian world, none 

can be condemned of hereſy but by two lawful and credible 
witneſſes; and bare words may make a heretick, but not a 
' traitor, and antiently hereſy was treaſon ; and from thence 
the parliament thought fit to appoint, that two witneſſes 

ouglit to be for proof of bigh treaſon, 


In the ſame trial of the ſaid viſcount, after the lords had 
foriatim votẽd (whereof thirty two acquitted, and fifty four 
condemned him) he moved in arreſt of judgment, that every 
perſon arraigned ought by the law to hold up his hand at the 

] bar, which he did not, nor ever was demanded ſo to do; 

® and thereupon the opinion of. ail the Judges was aſked, who 
| unanimouſly anſwered, That that ceremeny was only for 

: the making known the perſon of the offender io the court, 
and if he anſwers that he is the ſame perſon, tis all one; 

and ſo it falls out ſometimes | in the circuits, that ſome will 

5 net hold vp their hand, and yet have been condemned; and 

Judgment of high treaſon was given againſt the Tee on 


Tueſday 


* 
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Tueſday the 7th of December 1680. by the lord chancellot 
Finch, who was high ſteward pro tempore. 


John Stead verſus Elizabeth Berrier, Widow. 
| Error out of C. B. 


TJECTMENT of the demiſe of Thomas Stead and Deviſe. 


Juditi his wife, and Richard Stockdale and Mary his 1 Danv. Abr. 


534. p. 10. 


wife for five years. Upon Not guilty pleaded, the jury 1 Vent. 341. 


find a ſpecial verdict, 


2 Lev, 243- 


That Robert Berrier of King/lon upon Hull was ſeiſed of pt * 


the lands in queſtion in fee, and had iſſue William his eldeſt 1 Mod 267. 
ſon, and Robert his younger, and 29 Other 1669. made 2 Mod. 33. 


3 Keb. 845. 


his will in writing, and thereby deviſed in theſe words. Sew, 6 


I deviſe and give to my ſon Robert Berrier and his heirs & P. 409. 


for ever, all that my farm, &c. being the lands in queſtion, | 
&c. inter alia. Item, I give and bequeath unto my grandchild 
Robert Berrier 100/. 

26 December 166g. Robert Berrier the ſan of the teſta- 
tor died (the teſtator living) leaving iſſue Robert Berrier his 
ſon and heir. | 

Robert Berrier the grandfather 26 March 1671. made a 

ddicil to be annexed to his ſaid will in theſe words, 

And alſo I the aforeſaid Robert Berrier do give and bequeath 
unto my grandchild Judith Berrier, and her heirs for ever, 
more than I have formerly given by this my leſt will and teſta- 
ment, @ little cloſe, Sc. This I will ſhall be added as a 
codicil, and taken as part of my laſt will and teſtament, 
The tenements by the ſaid codicil deviſed are ten acres 
of meadow, and ten acres in Fithing, part- of the tene- 
ments deviſed by the ſaid Robert the grandfather to Robert 
the father. | | 

The tenements in the declaration are the tenements de- 
viſed by the will to Rebert the father. 

16 May 1671. Robert the grandfather did republiſh his 
laſt will, and by parol, and without any writing, Animo 
teſlandi did declare, That the faid Robert Berrier the grand- 
ſon by the ſame will ſhould take and have as the ſaid Robert 
Berrier his father might take and have. | 

1 March 1672. Robert the grandfather died, and Robert 
the grandſon him ſurvived, and emered into the ſaid pre- 
miſſes, and became ſeiſed prout /ex poſtulat. 

William Berrier e\ceſt ton of the laid Robert the grand- 
father, 25 September 1646 died, leaving iſſue Fudith and 
Mary the leſſors of the plaintiff, whoſe huſbands in their 

right 
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right entered on the poſſeſſion of the ſaid Robert the grand. 
ſon, and made the leaſe to the plaintiff. Et ſi, Cc. 
Judgment was given in C. B. for the defendant, and the 
plaintiff brings his writ of error, and aſſigns the general 
error. And by Scregs chief juſtice, Jones and myſelf, judg. 
ment was reverſed, but Dolben juſtice contra, We had all 
prepared to deliver our opinions openly in court, but in te- 
gard my lord chief juſtice had buſineſs of his own in the 
lords houſe, he deſired that he might deliver the ſenſe of 
the court without any argument; I was prepared with this 
to ſay for my opinion, viz. ; 

P. 410, * 1. I do not find at the bar any objection to the want of 
finding a good title for the plaintiff in this verdict, as was 
objeQed in C. B. viz. That it is not found that Judith and 

Mary wives of the leſſors of the plaintiff are grand daugh- 
ters and heirs to the teſtator ; neither do I find any ground 
for the objection; for it is found that Robert Berrier the 
teſtator had iſue William, primogenitum filium ſuum, and 
alſo Robert father of the detendant his younger, and that 
William died in the lifetime of the teſtator, leaving iſſue 
the ſaid women, whereby in a ſpecial verdi& it muſt be 
neceſſarily intended, that they are heirs at law to the tel- 
tator. ; 

In this caſe there have been two points in queſtion, both 
tending to the making good a title to the defendant. 


\ 


1. Whether the new publication of 16 May 1671. 
whereby the teſtator did declare that Robert Berrier the 
grandſon by the ſame will ſhould take and have, as the ſaid 
Robert Berrier his father might take and have, did paſs any 
eſtate to Robert the grandſon ? 

2. If that point fail for the- defendant, then, Whether 
by the words of the will, I deviſe and give to my ſon Ro- 
bert Berrier and his heirs for ever, Robert the grandſon can 
take ? 

I hold in both points for the plaintiff in the action, and 
that the judgment (with all due reverence and reſpe& to the 
perſons and court that gave it) ought to be reverſed. 


As to the firſt point, I cannot diſtinguiſh it from the third 
point in Bret and Rigden's caſe, Plowden 345. ö. The 
words there were, That Thomas Bret the fon ſhould be heir 
to Giles (the deviſor and that he ſhould have all the lands 
which his father by the will ſbould have, if he had lived; 
and here the words are, That Robert Berrier the grandſon 
ſba'l take and have as tis father might take and have. It not 

being 
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being in waiting cannot paſs any thing, by reaſon of the 
fatutes which appoint land to paſs by will in writing. And 
ſo were Gawdy and Clench's opinions in Fuller and Fuller's 
caſe, 3 Cro. 423. But this point ſeems to be agreed with 
me at the bar, and therefore 1 ſhall not inſiſt upon it 
farther. 4 

I. to the ſecond point, Conſtructions of wills ought to 
be collected out of the words, and not dehors, or by aver- 
ment, as 5 Co. 68. Chenye's caſe ; and therefore 39 Eliz. 
Challner verſus Bowyer, 2 Leen. Jo. pl. 94. William Bow- 
yer had two ſons, and deviſed his land to his younger ſon in 
tail, ® the remainder to the heirs of the body of his eldefl ſon, 
the remainder to his daughters in tail; William Bowyer des, 
the younger ſon dies without iſſue, living the eldeſt ſon ; and 
in an aſſiſe, the tenant produced witneſſes to ſwear that the 
deviſor declared, That as long as his eldeſt fon had iſſue of his 
body, the daughters not have the land; but the court 
utterly rejected the evidence; and indeed were it otherwiſe, 
no man could adviſe his client, or know the certainty of 
any will ; for if contrary to, or otherwiſe than what appears 
written might be averred, one will would appear ig writing, 
and quite another upon evidence. | 

Which being ſo, it neceſſarily follows, that the parol de- 
claration is out of doors in this will, and it is not at all to 


be taken notice of. 


Then the words on which the defendant muſt rely for 
bis title, are, | 

I give to my ſon Robert and his heirs, by which the de- 
fendant muſt take either as heir to his father, or as ſon to 
his grandfather. f 

The firſt he cannot, by Bret and Rigden's caſe, in the 
ſecond point there, becauſe the words (heirs) is but to ſhew 
the quantity of the eſtate given, and to make them perſons 
to take immediately by the will. 

He cannot take as ſon, for theſe reaſons. 

1. The word ſon is never taken for grandſon, no more 
than child is taken for grandchild. 3 Cro. 357. Brown verſus 
Peaſe. Warner ſeiſed in fee of two manors, Warners and 
Churchall, deviſes Warners to the eldeſt ſon of his couſin 
Richard Foſter in fee, and he deviſes the manor of Churchall 
10 Margaret Waters for life, the remainder to ſuch of his 
couſin Fofter*s children as ſhall be then alive and owner of 
Warners. Reſolved, If fuch ſon be dead, when Waters 
dies, the grandchild of Richard Foſter ſhall not take; the 
reaſon is given, becauſe out of the words child and grand- 


#hild are different perſons. 


2. The 


R 
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2. The words (ſon) and (grandſon) are diſcriminating 
4 words in all inſtruments, and in this very will, for he gives 
8” the land to his ſon, and 1004. legacy to his grandſon. 
3. By the ſame reaſon, the ſon of the grandſon may take ; 
and it appears not whether this Robert had a ſon named 
Robert. 
4. It was not the intent of the deviſor (as expreſſed in 
the will) That the grandſon ſhould take, for he makes him a 
diſtin& legatee. | | 
P. 412. 5. The inconvenience which would enſue, ſhould the 
| word (on) be ſo taken; no certain conſtruction could be 
made, for ſo godſon, great grandfon, ſon-in-law, c. may 
take, and no body can gueſs. whom the teſtator meant. The 
ſame miſchief would happen, as by an averment before- 
mentioned, X 
Had the defendant been called frequently by the teftator 
. in his life-time, his ſon, he had been capable to take by that 
name; as an illegitimate ſan may take by the name of the 
reputed father, after he hath acquired a certain name by 
reputation. . | 
But it is nat found in the whole record, that the teſtator 
knew of the death of his ſon Nobert. True it is, that the 
paral declaration diſpoſes to the defendant what was given 
to his father, but that may be as well for other reaſons as 
for death. | | | i 
Object. The new publication is as if the will were new 
writ over again. 
Reſp. I grant it. But then if the words are the ſame, 
there will no more paſs than by the firſt writing. 
If he had devifed to Robert Berrier (without addition) or 
to my heir Robert. (if the truth were, that his heir at his 
death proved to be Robert) this new publication would have 
made the will have paſſed the lands, becauſe the words 
would have agreed with the perſon of the deviſee, as in 
| Beckford and Parncot's caſe. 3 Cro. 493. Parſons ſeiſed of 
lands in. Aldworth deviſed all his lands there to his daughters 
Barbara and Foan, and then purchaſes. more, and then new 
publiſhes his will, Reſolved, The new purchaſed lands 
paſſed, becauſe ſufficient words; ſo is Bret and Rigden's 
caſe in the ſecond point there. 3 
Object. By the record it appears, that the deviſor intend- 
ed to paſs the land to his grandſop the defendant. 
Reſp. The intent appears not by the will. 2. That in- 
tent was not according to law, and the intent muſt be ſub- 
ſervient to the rules of law,, and not e contra, as Counden 
and Clark's caſe is, and many caſes might be cited on 3 
| head. 
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head. And 3dly, wills muſt have an apparent intent, when 
they diſinherit an heir. 1 Cro. 369. Sprit verſus Bence. 

As to the leaſe made by two copartners and their huf- 
bands, Vide Moor 682. pl. 939. Millener verſus Robinſon, 
Ney 13. 2 Cro. 83. Jurdain verſus Steer 166. Mantle verſus 
Wellington. It ſeems good enough after a verdict; and 
judgment was reverſed. 


* Harriſon verſus Belſey. Kanc. Ejetment. 


JOHN PEPPER feifed in fee, by leaſe and releaſe for Remainder. 


100 J. conveys the lands in queſtion, to the uſe of Paul 


Barret Seri. and Sarah Barret Ais daughter, for their lives, the 1 
remainder to the uſe of the firſt, and every other ſons of Sarah in Pollexf. 573. 


tail male, the remainder to the uſe of her daughters equally to be 
divided in tail male, the remainder to the uſe of the right heirs 
of Paul. Sarah by deed gives, grants, remiſes and releaſes all 

er right and eſtate to the faid Paul and his heirs, to the uſe of 
kim and his heirs. Sarah marries Samuel Hall, and hath iſſue 
Samuel Hall leſſor of the plaintiff. Paul Barret by indenture 
22 May 28 Car. 2. covenants to ſtand ſeiſed to the uſe of him- 
ſelf for life, the remainder to Sarah Norwood his grandchild 
for her life, the remainder to Paul and Thomas Norwood his 
grandchildren, and their heirs. Paul dies. 

The ſole queſtion of this caſe is, whether the remainder 
limited to Saniuel Hall leſſor of the plaintiff, as firſt ſon of 
Sarah, be deſtroyed by Sara/”s releaſe ? 

And I conceive it is not, and that judgment ought to be 
given for the plaintiff. 

t. It cannot be denied by the other ſide, but that Paul 
Barret and Sarah were joint-tenants for their lives, and that 
the eſtate in fee-ſimple is not executed in Paul Barret. Coke 
upon Littleton 182. a. 

For though a diſcent or any other ſubſequent conveyance 
will deſtroy the jointure, as Weſtcet's caſe is, 2 Co. 60. yet 
till then they remain joint-tenants. 

Coke upon Littleton 273. Two coparceners of a rent, and 
one marries the ter- tenant, the other may releaſe to her that 
was married. 

"Tis requiſite for the execution of all contingent remain- 
ders, that the particular eſtate do continue the ſame it was 


at the time of the creation thereof, when the uſe comes in 


eſe; for it muſt veſt either during the particular eſtate, or 
at leaſt eo inſtante that the particular eſtate determines. 1. 
Ci. 66. Archer's caſe. | 


3. This 


P. 413. 


P. 414. 


Treſpals. 


” 


* 
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3. This releaſe doth not alter the eſtate. 


1 Coke upon 


Littleton 273. Such a . releaſe is no alienation, Winch 63. 
Vaſe verſus Pretty. By Winch. juſtice, and Hobart, if land 
be given to two upon condition, that they ſhall not alien, 
and * one releaſes to the other, it is no breach of the condi- 
tion. 2. It makes no degree, for the releſſee is in by the 


leſſor. Coke upon Littleton 184. 


And though the remainder did before depend upon an ef. 
tate for two lives, and now but on one, that one is the ſame 


eſtate in quality, though not in quantity. 


- 


Fitz. Aid, 77. Tenants in ſpecial tail recover in afſize, 
and afterwards one dies without iſſue, and the other being te. 
nant in tail after poſſibility, is rediſſeiſed, he ſhall have 3 
rediſſeiſin, becauſe it is the ſame freehold which he had be- 


fore, and is part of the eſtate-1ail. 


I conceive the caſe of a condition of accruer is a ſtronger 
caſe ; there the eſtate on which the condition is to grow muſt 
continue the ſame. And yet 8 C. 75. b. If a man grant 
land to another and his heirs on the body of his wife, with 
ſuch a condition, and the wife dies without iſſue, yet he 


may perform the condition. 


4. The intent of the parties (which is obſervable in all 
aQs, and Wome in the diſpoſition of eſtates) was only to 
transfer Sara#'s eſtate to Paul, and not to deprive her chil. 


dren, ſhe being but tenant for life. 


Her acts ſhall be conſtrued with as much ſtrictneſs as the 
rules of law will permit. Judgment was given for the plain- 
tiff by Scrogs chief juſtice, Jones and myſelf: but my bro- 
ther Dolben was for the defendant, but had not opportunity 
to ſhew his reaſons, becauſe my lord chief juſtice deſired 


that he might deliver all our opinions ſhortly. 


Oſborn verſus Wandel. 


RESPASS upon the ſtatute of 1 R. 3 cap. 3. for 

taking the plaintiff's goods (being arreſted for ſuſpi- 
cion of felony) before conviQtion, and declares of ſeizing a 
certain parcel of money; and after verdiQ for the plaintiff, 
Stanhope moved in arreſt of judgment, becauſe the words of 
the ſtatute are, that none ſhall ſeize the ( goods ) of any perſm, 
Se. and money is not goods, Fitz. Brief 512. But ad- 
judged for the plaintiff, and that money is goods; and that 


caſe is only the opinion of Finchden. 


Valentine 
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* Valentine Joyner verſus Sir Robert Vyner. Error. P. 415. 


in C. B. London. 
Intr. Paſch. 32 Car. 2. 


EBT upon a bond againſt the defendant as ſon and Award. 


heir of Chriſiopher Foyner. The defendant demands 
oyer of the condition, which is, whereas the above-bound 
Chriſtopher Joyner did 4 December 1665, leave with Henry 
Lewys, then ſervant to the above-ngmed Sir Robert Vyner, 4 
bill of exchange of the ſum of 61 1. 14 5. 4 d. payable by Richard 
Fuller late of London merchant, deceaſed, and upon leaving the 
ſaid bill the ſaid Chriſtopher Joyner had credit in his account 
with tie. ſaid Sir Robert Vyner for the ſaid ſum of 61 J. 14 5. 
4d. And whereas the ſaid Henry Lewys doch aver that the 
laid ſum of 61 J. 147. 4d. ww. not paid to the ſaid Sir Robert Vy- 
ner, or any other perſon for his uſe, the condition therefore of this 
obligation is ſuch, that if the ſaid Chriſtopher Joyner ſball net, 
before the 10th of November next the date above-written, legally 
and ſufficiently prove, that the ſaid ſum of 61 l. 1,4 5. 4 d. was paid 
jo the ſaid Sir Robert Vyner, or to his uſe, then if the ſaid 
Chriſtopher Joyner, his heirs, executors, adminiſtrators or 
aſſigns do well and truly pay or cauſe to be paid ta the ſaid Sir 
Robert Vyner, his executors or aſſigns upon the ſaid 10th of 
November the ſaid ſum of 61 1. 145. 4d. and all intereſt at 6 J. 
per 100 J. per annum accrewing for the ſaid money, from the 
ſaid 4th day of December 1665. until the payment thereof, that 
then this obligation to be vojd. Quibus lectis & auditis, the 
defendant pleads, that the ſaid Chriſtopher Foyner his father, 
after the making of the ſaid bond, and before the ſaid 10th 
of November viz, 20 May 24 Car. 2. died. The plaintiff 
demurs ; and adjudged by the whole court for the plaintiff; 
for there is a difference where the condition contains a duty 
reſted in the obligee, and where it is only a collateral act; 
for in the firſt caſe the executors are bound to perform it 
and ſo the obligor forfeits his obligation if it be not performed. 
3 Co. 10. Kingwell verſus Knapman, 2 Leon. 155. Debt 
upon an obligation, conditioned, that whereas there were 
divers controverſies between the plaintiff and the brother of 


the defendant, and they ſubmitted themſelves to the * atbi- P. 416. 


trement of one Coxin. Now if the ſaid brother perform the 
award, then, Cc. Thedefendant pleads that the arbitrator 
made an award that the brother ſhonld pay 30 J. viz. 20 J. at 


Lafter, and 10 J. at Michaelmas, and that he paid the 207. 
: but 


Debt. 


2 Show. 143. 


2 
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but before Michaelmas he died; and adjudged for the plain. 
tiff, becauſe the ſum awarded was becbme à duty; but 
otherwiſe where no duty, as to make a feoffment, or 1» 
prove an allegation in a bill of equity, Dyer 262. a, pl. 30. 
Arundel verſus Comb, | 1 7 


Dorothy Lee, Adminiſtratrix of William Lee ber 
Huſband, againſt Charles Garret and Mary his 
Wife, Executrix of Frances Ambler. Midd. 


D EB T upon ari obligation of 600 J. dat. 11 Aug, 
1657. the condition whereof (upon oyer demanded) 
is, that whereas a marriage hath been lately had between the 
above named William Lee and Mary daughter of the abine- 
bound Frances Ambler; if now the heirs, executors, adminiſ- 
trators or aſſigns of the ſaid Francis Ambler do and ſhall wel 
ard truly pay or cauſe to be paid unto the ſaid William Lee, hi 


_ executors, adminiſtrators or aſſigns the full and whole fum of 


300 J. within two nionths next after the death of the ſaid Fran 
ces Ambler, if the ſaid Mary, or any iſſue of Jer body by Wil 
liam ſball be living ut the death of the ſaid Frances. Then, Ot. 
The detendant pleads, that ( Jomay 29 Car. 2. the ſaid 
William Let died inteſtate, and the ſaid Francis Ambler him 
ſurvived ; and 15 Febr. 31 Car. 2. died, and that the ſaid 
Mary ttie wife of William Lee died before the ſaid Frances, 
leaving the ſaid Mary wife of the defendant. 

1 hat at the death of the ſaid Frances, nor any time with- 
in two months next after the death of the faid Frances, 
there was no Executor or adminiſtrator of the ſaid Willion 
Lee, nor any perſon appointed on the behalf of the ſaid Wil. 
liam Lee, io have or to receive the ſaid 300 J. in the faid 
condition mentioned, nor to whom the ſame could be paid 
according to the form of the ſaid condition; and that admi- 
iſtration of his goods and chattels was not granted within 
one year next after the death of the ſaid Frances. The 
plaintiff demurs generally; and adjudged for the plaintiff, 
becauſe the money being a duty, the defendant ought to 
have pleaded, uncore priſt, Ec. 


* P. 447. Attorney General verſus Blood, Chriſtian & al. Mid 


Conſpiracy. 
2 Show. 114. 


NN information for conſpiring to indi& the duke ol 
A Buckingham of buggery of a boy called Nemar. ver 
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wot guilty pleaded, they were tried at the bar in Trinty- 
tern laſt, and found guilty. And Sewers moved in arrett 
of judgment. | 

N hat the writ of Veure ſacias was probos & legales lo- 
mines, whereas it ought to have been /iberos & legales homi- 

for there is a difference between probus, liber & legalis, 

or legalis is he who is not outlawed, and againſt whom no 

exception can be taken in this behalf. Probus is not taken 

notice of in law. Liber dms is not only one that hath free- 

hold land, but that hath freedom gf mind, and ſtands indif- 

ferent, no more inclining to the one than the other, Coke 
upon Littleton 1 5 5 b. but probus extends not fo far. 

2. The writ is quyrum quilibet may expend 20/. in lands; 
and yet the ſtatute of 16 £& 17 Car. 2. cop. 3. is expired; 
and the defendant may be kept in durance and impriſonment 
for default of jurors of that value; and the ſtatutes of 35 H. 
8, cap. 6. and 27 Eliz. cap. 6. preſcribe a certain form for 
the writ z and though thoſe ſtatutes of themſelyes extend not 
to pleas of the crown, yet the ſtatute of 4 & 5 Ph. & Mar. 
cap. 7. directs the ſtatute of 35 H. 8. to extend to ſuch 
caſesz and the form being preſcribed, ought not to be va- 
ried from, 1 Roll. Abr. 803. n. pl. 4. Ludlow verſus Edg- 
worth, Scire for Sgiri, reſolved not good; and pl. 5. guo- 
rum quilibet had 4 /. in an inferior court; judgment was re- 
verſed for that cauſe. And here no ſtatute of Feofails helps, 
becauſe an information for the king. 

Pollexfen for the attorney aden; I. Probes & liberot are 
of one ſenſe; and the ſtatute doth not tie the writ tothe very 
gh and there are multitudes of precedents, which are 
x 

2. *Tis for the advantage of the defendant to have a ſub- 
ſtantial jury, 2 Cro. 672. Philpot verſus Feeler, 3 Cro. 257. 
Morris verſus Thomas. And before the ſtatutes it was, and 
now 1s in the power of the court to award a Yen. fac. cf 
what larger ſum they pleaſe. 


And the chief juſtice, and the other two juſtices were ® P. 418. 


clear, that the writ was good for the reaſons alledged by 
Pallexfen ; and ſo was I as to the firſt exception; but I was 
not, nor yet am ſatisfied as to the ſecond exception; for if 
it ſhall be in the power of the court to put what ſum they 
pleaſe in the Venire fac. the defendant being in priſon may 
de there detained for want of jurors of that value; but judg- 
ment was given againſt the defendant Chriſtian, (for Blood 
vas dead) and one more, viz. That Chriſtian ſbould fland in 
the pillory an hour af — betrween ten and twelve, 

; c and 


Caſe. 
1 Danv. Ab. 
211. p. 18. 


2 Jon. 132. 


2 Show. 144. 
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and pay one hundred' marks, and lie in priſon till he paid it. The 
other was fined twenty marks, and awarded tothe pillbry, 


Gray verſus Day. 


A N aQion upon the cafe. 'The plaintiff declares, that 
he being church-warden of ſuch a pariſh, and having 
given an account at the end of his year to his ſacceſſor, and 


the pariſhioners ;* the defendant falſly and maliciouſly cited 


him into the eccleſiaſtical court to render an account, and 


there at the defendant's requeſt the judge excommunicated 


the plaintiff for not rendering an-account: Upon not guilty 
pleaded, and verdict for the plaintiff, Saunders moved in 
arreſt of judgment, becauſe the fentence was given by the 
judge, and fo he and the court were to blame, and not the 


"defendant. But reſolved the action lies; and judgment way 


pl. 


Rent, 


given for the plaintiff; and in this caſe for the plaintiff were 
cited 1 Cro. 294. Carlion verſus Mill, 2 Cro. 667. Steer 
verſus Scoble, 355. Weald verſus Peaſe, 3 Cro. 574. Wills 
verſus Stroud. Janes 312. 1 Roll. Abr. 34. c. pl. 4. 112. f. 


Anne Crouche ver/us Faſtolfe. London. 


Des v for rent upon a leaſe for years, by indenture, 


of a meſſuage in Redrith in Surrey. The defendant 
pleads, that upon Chri/imas-day (being the quarter-day tor 


v hich the rent is demanded in the declaration) he was # 


the ſaid meſſuage by the ſpace of an hour before ſun-riſing 


until ſun-ſetting, of the ſame day, ready to pay the ſaid 


rent, and that neither the plaintiff nor any other on her be- 
half came or was ready there to receive it; and that he 
always ſince the ſaid day hath been, and yet is ready to pay 
the ſame, E denar. ill. idem Johannes hic in Cur. profert para. 


« fare ſolvend. prefat. Anne, fi eadem Anna illos de eadem Tohame 


recipere velit. Et hoc, &c. And upon this the plaintiff de- 
murs, becauſe the defendant hath not alledged a tender on 
the day, but only that he was there ready to pay the rent. 


But teſolved it is well enough; and adjudged for ihe de- 


fendant, 14 E. 4. 4. 22 H. 6. 57.21 E. 4. 6. 7 © 
Maund's caſe. Hob. 207. Crawley verſus Kingſwell. Wind 
Intr. 1032. 1 Cre. 76. 3 Cro. 828. 1 Leon. 71. fl. 95 
Bret verſus Audar. And tender needs not; but otherwiſe 


v here there is a condition, the breach whereof is to be 


ſa ved. 


Memorandum, 
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Memorandum, 29 December 1680. Sir John Kelyng 
luigi, of counſel extraordinary to the king, and his ſerjeant, 
died at his houſe in Southill in Bedfordſhire. 


Leeſon verſus Dover. London. 
Trin. 32 Car. 2. | 


THEE upon a bond of 600 J. dat. 19 Funii 27 Car. 2. Coudition, 


The defendant demands oyer of the condition, which 
is, whereas there hath been a marriage lately falemnized between 
the above - named John Leeſon and \nne Dover, daughter of 
the above-bound . John Dover, and that the ſail John Dover 
did promiſe to pay the ſum of 500 |. as the marriage portion of 
the ſaid Anne to the faid John Leeſon, 200 l. of which ſaid 
fum hath been paid accordingly by the above-bound John Dover. 
Now if the above-bound John Dover ſball and do well and truly 
fay or cauſe to be paid the due intereſt of 3001. yearly, and 
every year, being 18 l. unto the above-named John Leeſon at 
two times or feaſts in the year by equal portions, that is to ſay, 
gl. upon the feaſt of St. Thomas the apoſtle next enſuing, and 
the other gl. upan the feaſt of St. John the Baptiſt, which 
ſhall be in the year of our Lord .676. And it is farther the 
condition of this obligation, that the above - bound John Dover 
ſhall retain the principal money, being 300l. as aforeſaid, in his 
hand, for the uſe of the ſaid Anne, until ſuck time as the ſaid 
John Leeſon ſball ſettle, or cauſe to be ſettled, upon the ſaid 
Anne, a jointure equal in value to the ſaid ſum of 300l. and 
then, that the above- bound John Dover ſhall upon half a year's 
notice thereof pay the ſaid ſum to the ſaid John Leeſon, to be to 
his own proper uſe for ever; all which the above*baund John 
Dover ſball well and truly perform and keep; then this obliga- 

tian to be void. Quibus lectis & auditis, the defendant 
pleads, Adio non, for that he paid the ſaid Fohn Leeſon 9 1. 
on St. Thomas's day next following the date of the ſaid obli- 

Cc2 gation, 


5 Term. Hill. 32 & 33 Car. 2. B. R. P. 420. 
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gation, and the other 91. on St Jon Baptiſs day 1676. 
according to the form of the condition. That he retained 
the ſaid ſum of 300 J. for the uſe of the ſaid Anne Leejor till 
the * plaintiff ſhould ſettle a jointure, which he hath not 
yet done. The plaintiff demurs, becauſe the defendant 
doth not plead payment of intereſt for the ſaid 300 J. after 
the firſt year; and it was adjudged for the plaintiff by the 
whole court, (except Scrogs chief juſtice who was abſent) 
for that upon the whole condition it appears, that the in- 


tent of both parties was, that intereſt ſhould be paid for the 


300 J. for theſe reaſons, | 

1. By the preamble of the condition it appears, that 
500 J. was to be the marriage portion of Anne, and that the 
plaintiff was to have it without reſpe& to the making of a 
jointure. 

2. The words are, that the defendant ſhall pay due inte- 


reſt for the 3000 l. yearly, and every year, which muſt ne- 


Ymprifoament. 
2 Jon. 214. 
Skin. 49. 
Poſte 467. 


ceſſarily extend deyond one year. | 

3. The principal was to be retained till ſettlement, which 
implies that he was to pay intereſt : for principal and inte- 
teſt are relatives. 


Lambert & Olliot verſus Beſſey. Error. C. R. 
Paſch. 31 Car. 2. Rot. 382. Norff. 


RESPASS and falſe impriſonment. The plaiatif 

1 declares, that the defendants Lambert and Olliot fimul 
cum Bowles Ringall, Barloe and Woodcroft, 1 April 29 Cir. 
2. vi ti armis did take and impriſon the plaintiff Beſſey, and 
him did evil intreat at Horſlead, and ſo in priſon did bim 
from thence to Ayleſbam lead, and there for the ſpace of 
three weeks did detain, till he paid them 7s. 4d. Et alia 
enrmin, &c. ad dammum 1001. The defendant Lambert 
Pleads not guilty, and after iſſue joined, the plaintiff en- 
ters a Nolle Profſequj as to Lambert. The defendant Olli, 
as to all but the impriſonment pleads not guilty ; and as to 
the impriſonment at Ayleſbam for three weeks, he ſays, that 
12 Febr. in Hillary-Term 28 & 22 Car. a. there iſſued out 
a writ of Non omittas out of the court of C. B. againſt one 
Stephen Green, and againſt the plaintiff, and one Thun 
Palmer, at the ſuit of Sir Join Hobart baronet, direQed to 
the ſheriff of Norfolk, by which ſaid writ the king com- 
manded the ſaid ſheriff that he ſhould take the ſaid parties, 
and have their bodies at IVeſtminiſler before the 1 
C. B. Menſe 


ering 
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C. B. Menſe Paſch. then next following, to anſwer the ſaid 
* Sir Join Hobart in a plea of treſpaſs guare clauſum fregit, P. 422. 
and a debt of 2004. which ſaid writ the laid Sir John Hobart, 
21 March 29 Car. 2. delivered to the then ſheriff of Norfo/t 


to be executed, by virtue whereof, and to the intent the ſaid 
writ might be executed, the ſaid ſheriff made a warrant to 
the bail of the liberty of the duke of Norfolk in the ſaid 
county, Who then had, and yet hath execution of all writs 
within the ſaid liberty, and return thereof, Infra quam exe- 
culis iſtius brevis totaliter reſtabat faciend. pro ea quod nulla alia 
executio inde alibi extra libertat. pred. infra ballivam ſuam fieri 
putuit, which ſaid warrant the ſaid Sir John Hobart delivered 
10 Arthur Qn/lew, eſq; then bailiff of the ſaid liberty 28 
March 29 Car. 2. to be executed; by virtue whereof the 
ſaid Arther Onſlow made a warrant the ſame day to the ſaid 
William Woodcroft and Samuel Bowles his deputy bailiffs, to 
take the ſaid. Beſſey, c. by virtue whereof the ſaid W/ood- 
craft and Bowles, 1 April 29 Car. 2. took the ſaid Beſſey 
and carried bim to Ayl ſbam, and delivered him over to the 
ſaid Simon Olliot then keeper of the priſon of the bailiff of 
the liberty aforeſaid, at Ayleſbam aforeſaid; by virtue 
whereof the ſaid defendant took him the ſaid Beſſey and de- 
tained him by the ſpace aforeſaid, prout ei bene licuit, qua 


fuit eadem impriſonamenta, &c. Et hoc, fc. unde, c. The . 


plaintiff replies, that the defendant Olliot impriſoned him de 
injuria ſua propria, abſque hoc, that the ſaid Woodcroft and 
Bowles did take the plaintiff within the ſaid liberty of the 
ſaid duke of Norfolk. The defendant demurs, and ſhews 
for cauſe, that the plaintiff rraverſes a matter not traverſa- 
ble; and judgment was given in the Common Pleas for the 
plaintiff, and damages 100 J. and the defendant brought a 
writ of error; and I conceive judgment ought to be at- 


1. In all civil acts the law doth not ſo much regard the 
intent of the actor, as the loſs and damage of the party ſuf- 
ſering; and therefore Mich. 6. E. 4. 7. a. pl. 18. Treſpaſs 
quare vi & .armis clauſum fregit, & herbam ſuum pedibus con- 
culcando conſumpſit in ſix acres. The defendant pleads, that 
he hath an acre lying next the ſaid fix acres, and upon it a 
hedge of thorns, and he cut the thorns, and they ipſe invit» 
fell upon the plaintiff 's land, and the defendant took them 
off as ſoon as he could, which is the ſame treſpaſs ; and the 
plaintiff demurred; and adjudged for the plaintifi; for 
though a man doth a lawful thing, yet it any damage do 
hereby befal another, he ſhall anſwer it, if be could have 


avoided 


— 
— 
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P. 423. avoided it. As if * a man lop a tree, and the boughs fall 
upon another ifſo invite, yet an action lies. If a man ſhoot 
at buts, and hurt another unawares, an action lies. I have 

land through which a river runs to your mill, and] lop the 
ſallows growing upon the river ſide, which accidentally ſtop 
the water, ſo as your mill is hindered, an action lies. If! 
am building my own houſe, and a piece of timber falls on 
my neighbour's houſe and breaks part of it, an action lies, 
If a man aſſault me, and I lift up my ſtaff to deſend myſelf, 
and in lifting it up hit another, an action lies by that perſon, 
and yet I did a lawful thing. And the reaſon of all theſe 
caſes is, beeauſe he that is damaged ought to be recompenſed, 
But otherwiſe it is in criminal caſes, for there, AAFus non fa- 
cit reum niſi mens fit rea. | 2 h 
Mich. 23 Car: 1. B. R. Stile 72. Guilbert verſus Stone. 
"Treſpaſs for entering his cloſe, and taking away his horſe, 
The defendant pleads, that he for fear of his life by threats 
of twelve men, went into the plaintiff*s houſe and took the 
horſe. The plaintiff demurred; and adjudged for the plain- 


tiff, becauſe threats could not excuſe the defendant, and 5 
make ſatisfaction to the plaintiff. ſeolfe 
Hob. 134. Weaver verſus Ward. Treſpaſs of aſſault 2 

and battery. The defendant pleads, that he was a trained | hav 
ſoldier in London, and he and the plaintiff were ſkirmiſhing let it 
with their company, and the defendant with his muſket ca- leflee 

ſualiter, & per infortunium & contra voluntatem ſuam in diſ- Alling 


charging of his gun hurt the plaintiff; and reſolved no good 
lea. 'So here, though the defendant knew not of the 


wrongful taking of the plaintiff, yet that will not make any forth 

recompenſe for the wrong the plaintiff hath ſuſtained. remec 
2. The defendant here ſuffers no wrong but by his own arreſt 

act and will, for he was not compellable to be gaoler. And incon 

when a man takes an office, it is preſumed he knows of all that h 

the conveniencies and inconveniencies which attend it. And legall! 

in this, as in all other contracts, he muſt take the bad with 

the good. 


3: As the gaols of the counties are incident to the office 
of the ſheriff, 4 Co. 34. 4 ſo the gaols of liberties are in- 
cident to the lord of the liberty. And the gaoler is but fer- 
vant to him, as the gaoler of the county gaol is to the ſheriff, 

and conſequently they underſtand one another, and are pri”? 
to each other's acts relating to the priſoners, in preſumption 
ot jaw. 


Objed. 
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Object. By this way a ſubſequent ſheriff may be an- P. 424 


ſwerable for the tort of his predeceſſor. | 
' Reſp. So he muſt, as it hath been reſolved, for the rea- 
ſon before alledged. PT, 

2 Cre. 379. Wythers verſus Henly. Treſpaſs and falſe 
impriſonment, and detaining him for a month. The de- 
fendant juſtifies by virtue of a . out of the exchequer, 
direed to the defendant's predeceſſor, who took him by it, 
and alſo by virtue of a Latitat ; and ſo the plaintiff was de- 
fivered over to the defendant. The plaintiff replies as to 
the exchequer Proceſs, there was a Superſcdeas, and that the 

or detained him afier the Superſedeas delivered ; 
and as to the Latitat, that the plaintiff in that aQion order- 
ed the defendant's predeceſſor to diſcharge the now plaintiff. 
And upon this plea the defendant demurred z/ and adjudged 
for the plaintiff, becauſe this detajning by the now defendant 
is quaſi a new taking. And the ſubſequent ſheriff is bound 
to take conuſance of the acts of his predeceſſor. « And it is 
uſual in other caſes for one man to anſwer for the acts of 


another. 

5 Co. 100. ö. Penruddeck's caſe. Quod permittat againſt a 
ſeoffee for a nuſance erected by his feoffor. 

2 Cre. 373. Rippen verſus Bowles, 1 Roll. Rep. 222. If 
| have a way over the land of J. S. who ſtopt it, and then 
let it to J. D. for years, I may have an action againſt the 
lefſee, and notice is not material. 3 Cro. 918. Prince verſus 


Allington. 


3. The inconvenience which would otherwiſe fall out; 
for the defendant ſhould be thus impriſoned, and have no 
remedy for the wrong, for the bailiff may be dead, or the 
arreſt might be by a deputy, or pegſon inſolvent; and no 
inconvenience on the other ſide, for he may take ſecuyity 
that he ſhall be charged with no priſoners, but what ſhall bs 
legally committed. | 


* Hinchcliffe and a great many others againſt The e P. 425, 


Lady Beaumont. Ebor, 


the archbiſhop of York againſt Hincheliffe, and a very 
great many others named in a ſchedule affixed to the ſaid 
libel, and derives her title to the tithes of Criglinton, a vill 
within the pariſh of Sandal, under a grant from the crown 
of the appropriation of Sandal magna, The inhabitants 
pray 


HE lady Beaumont libels in the eccleſiaſtical court of prohibitian. 


* a 
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pray a. prohibition, and join in a ſuggeſtion of a Modus, to 
15 1 all tithe hay 16s. 6d. and ſo much for cow, ang 


ſo much for a calf, to the vicar of Sandal magna z and it 
appearing plainly that the plaintiff in the eccleaſtical court 
ought tp be prohibited, the great queſtion was, Whether 
they may have one writ of prohibition, or whether they 
ought to ſever, and have ſeveral writs ? And upon examin- 
ation of the caſes of Yelverton 128. Burges and Dixmn 
verſus Aſbten. Ney 131. 1 Leon. 286. pl. 388. Sir Gul. 
bert Gerard verſus Hering. Ouen 13. Bartue's caſe, and 
106. Worſeley verſus Chargocke, and 3 Cro. 472. the caſe gf 
an Audita Querela, We reſolved the parties ſhould bring ſe- 
veral writs; for ſo had been the courſe of this court for- 
merly, and therefore we would not alter it, though ſpme of 
the judges of the common pleas (with whom my brother 
Dolben had diſcouried, as he ſaid) ids We ought grant one 
writ for all. 


Joln Wilſon verſus Dyſon, Kipping and Davenant. 


Middleſex, 


on Not guilty pleaded, a ſpecial verdict Gnds = 
ancis Kipping father of Kipping, leſſor of the plaimif, 
had iſſue the ſaid Francis Kipping, Thomas one of the de- 
fendants, Gerard, Anne, Suſan and Elizabeth, and made his 
will in theſe words: 

T give my wife all that meſſuage called the /hite Hort, 
together with four acres of land called Aplands, in the pariſh 
of Tottenham, &c. She out of the tents and profits thereof 
breeding and educating all my children. Item, I give io m 
third ſon, Gerard Nipping, after my wife's deceaſe, all the 
* ſaid premiſſes, to him and his heirs-for ever. Provided 
elways, and upon condition, that my ſaid ſon Gerard ſhall 
pay unto my daughter Elizabeth tool. within fix months 


Er have of the demiſe of Francis Nipping. 
＋ 


aſter my wife's death, and his age of twenty-one years; 


and for default of payment thereof accordingly, I give the 
ſaid premiſſes to my ſaid daughter Elizabeth and her beirs. 
And farther, my will and meaning is, That if my ſaid ſon 
Gerard happen to die without iſſue, my daughter Elizabeti's 
1007. being firſt paid, then the remainder of his eſtate to 
be divided amongſt my ſons and daughters, and the ſurvivors 
of them. And laſtly, | make my ſaid wife execuirix, to 
whom I 1 8 the _ of my _— my debts and le- 

- * gacies 


** 
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bn deſuing ber to be careful in bringing 
up my chi 


Suſan the wife immediately after the death of the deviſor 
entered, and enjoyed the premiſſes during her lite, and 
educated and maintained the children according | to the ſaid 
will. 

Afterwards the ſaid Suſan, and Anne one of the daugh- 
ters, died without iſſue, 

Gerard after the death of his mother entered, and had 
iſſue Francis Kipping bis only fon, and no other iſſue, and 
died ſeiſed before his age of twenty-one years. 

Froncis the ſon of-Gerard died before the ſaid Gerard 
could have attained to the age of twenty-one years without 


iſſoe. 

Charles Dyſon, one of the defendants, in the life of the 
ſaid Gerard married Suſan one of the daughters of the ſaid 
Francis and Suſan ; and William Davenant married Elizabeth 
aforeſaid. 

The 100. bequeathed to the ſaid Elizabeth was not aid 
to the faid Milliam and Elizabeth, or either of them, by 
the ſaid Gerard in bis life-time, or by the ſaid Francis his 

ſon. 

* ſaid Francis Kipping leſſor of the plaintiff, and 
Charles Dyſon in the right of his wiſe, and Thomas Kipping 
aſter the death as well of the ſaid Gerard as of the Francis, 
only ſon of the ſaid Gerard, and before the ſaid Gerard 
could have attgined to his age of twenty-one years, if he 
had lived, did equally pay the ſaid 1000. to the faid William 
and Elizabeth, wiz. each of them an equal proportion, and 
that 2 the ſaid Charles Dyſon entered in tight of his 
faid wife 

Thomas Kipping and Willem Davenant in right of his ſaid 
vife entered into the ſaid three parts. 


* Francis Kipping leſſor of the plaintiff is heir of the ſaid 3 7. 


ard, and of his ſaid only ſon Francis, and that after pay- 
ment and entry laſt mentioned, he in and upon the poſſeſ- 
ſion of the ſaid Charles Dyſon, T homas Kipping and William 
Dedenant did enter, and demiſed to the plaintiff, upon whoſe 
poſſeſſion the defendants entered; and after ſeveral argu- 
ments at the bar, it was adjudged for the defendant ; for 
that Gerard had but an eſtate-tail, and by the words, If my 
ſeid ſen Gerard happen to. die without iſſue, my daughter 
Ulizabeth*s 100l. being firſt paid, then the remainder of his 
ae to be divided amongſt my ſoms and daughters, and the 
of them, the teſtator intended that all his eftate | — 

the 
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the lands ſhould be divided amongſt his ſons and daughters, 
taking out thereof only 100/. for his daughter Elizabeth, 
which ſhe ſhould have over and above her proportion of the 
ſaid lands. | | 


Brown verſus Cutter. Ejeftment. Special Verdidl. 


Peviſe. 
2 Show. 152. 


TE . 


Surry. 


OHN CHEEK had iſſue four ſons, Humphry, Robert, 
Anthony and Jan, and 6 March 1589. 32 Eliz. made 
his will in writing thus : 

Firſt, I will that my wife ſhall have and enjoy all my 
houſes; Ec. in Thames Ditton during her natural life, if ſhe 
do not marry ; but if ſhe do marry, then I will that my 
ſon Humphry ſball preſently after his mother's marriage en- 
ter and enjoy the ſaid premiſſes, to him and the heirs male 
of his body, and for default of ſuch iſſue, to my ſon Robert 
and the heirs male of his body, with remainders to his other 
ſons, and ſo over to ſtrangers. — 55 

21 Oc ober 1590. Jon Cheek the teſtator dies, his wife 
Jabel enters, and 20 Auguſt 1597, dies. Humphry Cheek 
enters, and hath iſſue two ſons, viz. William his eldeſt, and 
Robert his ſecond, leſſor of the plaintiff. 

14 June 1632, Humphry died ſeiſed, and William entered, 
and became ſeiſed prout lex, and had iſſue Jan, and Mary 
wife of Benjamin Cutter the defendant. 

14 September 1661, Join died without iſſue before his 
father. | 

18 June 1677, William Cheek died ſeiſed Mary entered. 

July 1677, Robert Cheek leſſor of the plaintiff entered. 

* And judgment was given for the plaintiff; and our 
opigions were delivered by my brother Fones. The reaſons 
of my opinion were as follow. 

1. The intention of the deviſor being the pole-ſtar that 
ought to guide the judges in the expoſition of all wills, 'tis 
neceſſary to conſider, what eſtate the teſtator intended for 
his wife by his will. And I am of opinion, that he intended 
her an eſtate only durante viduitate, which the lord Coke 
ſays, Co. Lit. 42. a. is in judgment of law an eſtate for 
life determinable, and in pleading the grantee ſhall ſay that 
by virtue thereof he was ſeiſed for life ; which being pre- 
miſed, the queſtion will be, Whether by the will ſhe hath 
an eſtate durante viduitate * The words whereof are, I will 
that my wife ſball have and enjoy all my houſes,” lands, Cc. 


during her natural life, if ſhe do not marry ; and I do — 
they 
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they are ſo much and no more; for what is an eſtate during 
vidow hood, but an eſtate to continue till ſhe doth marry ? 
And ſuch an eſtate is not tied up to the words, durante vi- 
duitate, as exchange, warranty, frankmarriage, frankal- 
moign, ©&c. but any deſcription thereof will ſatisfy ; which 
being ſo,- then the words, But if ſbe do marry after my death, 
is no more than, in caſe the eſtate ſhall determine, then J 
will that my fon Humphry ball preſently enter, Ec. by which 
it is moſt plain, that here is no contingent remainder, but 
an eſtate veſted in Humphry to take effect in poſſeſſion upon 
the marriage or death of the wife. 

2. That the intent of the deviſor was ſuch, appears by 
the limitation; for he intended that the lands ſhould go to 
his ſons, and their iſſues male, and not to the females, 
which would not be, if this ſhould be a contingent remain- 
der; and ſuch intention hath been in all ages regarded, in 
eſteeming of iſſue male. 1 Reg. 21. 21. Interficiam de Achab 
mingentem ad parietes, Plowd. 305. Now this intention 
would not be attained without much improbability. 1. Be- 
cauſe of the age of the wife, for ſhe had four ſons at the 
time of making this will, and her great grandſon was born 
within leſs than forty years afterwards, as appears by the 
record, and ſo ſhe could not be very young, and conſequent- 
ly not inclinable'to marry. 2. By her marriage ſhe would 
Joſe this eſtate, which for aught appears by the record, was 
all her ſubſi „both which were ſufficient reſtraints of 
her marrying again without which the teſtator's intent would 
not be completed. 

Object. It hath been objected, That the meaning of the 
teſtator could not” have been expreſſed more. plainly for a 


contingent ® remainder, that Humphry ſhould have a fee- P. 429. 


ſimple if his wife did not marry. 

Reſp. It might have been much more plainly expreſſed, 
to have ſaid, If ſbe do not marry, living Humphry, Then, 
Sc. as Pell and Brown's caſe was, or by a more large de- 
ſcription of all the circumſtances of his intention. 

Object. By this conſtruction the eldeſt ſon would have 
leſs power of his eſtate than the younger, if his mother 
had ſurvived him, becauſe he could not have made an eſtate 
in fee by a recovery. 

Reſp. That diſability ariſes not from the eſtate given, 
but from the collateral accident of the mother's ſurviving, 


and ſo it is in all veſted remainders where is a tenant for life 


in being; and here the mother might have ſurvived all the 
As 


temainders. 


* 
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As for authorities, though they cannot be expeQted in 
caſe of a will to be very direct, yet to me theſe ſeem pretty 


appoſite, VIZ. 
Moor 486. pl. 686. Holcroft's caſe, ſir John Holeroſt ſeiſed 
in fee, covenants to levy a fine to the uſe of himſelf for 


lite, the remainder to his ſon fir Jolm for life, until he at- 


tempt to alien, and then to Hamlet Holereft, during the life 


of fir Fohn, jun. the remainder to fir John the younger 


firſt, ſecond, third and fourth ſons ſucceſſively, and the 
heirs male of their reſpeQive bodies, the remainder to the 
ſaid Hamlet in tail male. Sir John, ſen. dies, fir Join, jun, 
had only one ſon, who dies, and then fir Jon the younger 
dies. Reſolved. 1. That Hamlet had an eſtate in remainder 


preſently. 


2. Though fir Jain the younger had but one 


ſon, yet the remainder in tail veſted in poſſeſſion in-Hamlet 
after the death of the ſaid fir Join the younger without 


iſſue. 


2 Cro. 696. Tones 56. Foy verſus Hinde. Martin Reil. 
way ſeiſed in fee, gives his lands, after his death without 
iſſue male, to Henry Keilway in tail male, until he or they 
make any acts to alter or diſcontinue this eſtate-tail, and 


then to Thomas Keilway and the heirs male of his body, with 
ſeveral remainders over. 


The deviſor dies. without iſſue, 


Henry enters, J homas dies leaving iſſue Richard, Henry le- 
vies a fine, Richard enters. It was objected, that Richard 


could not enter, becauſe the remainder deviſed to his father 


was contingent, viz. to ariſe upon Henry's alteration of the 
eſtate, and not before, and then Thomas dying before the 


contingent happened, the remainder could not veſt. But 
reſolved, The remainder to T hemas was not contingent, but 
P. 430. an immediate deviſe, becauſe, ſhould it be contingent, 


the deviſor's intent would be deſtroyed, which was that 


every one in remainder, ſucceſſively, ſhould enjoy the land; 


and ſo in the caſe at bar; and judgment was given by the 
whole court, except Serogs chief juſtice, who was abſent, 
and fate not at any time this whole term. 


Memorand. 12 Febroary, being the laſt day of this term, 
fir Crefwel Levinz, attorney general, was made ſerjeant, and 
gave rings, Cujus inſcriptio fuit, Regi ſervire, Jura ſervare. 
He kept his feaſt in the hall of Serjeants Inn in Chancery- 
Lane, where was no nobleman but the lord privy ſeal, earl 
of Angleſey. His coif- was put on, and he counted in the 
treaſury of the Common Pleas, ſo ſoon as he was ſworn at 


the Chancery Bar; and the lord chief juſtice Nerth ſent to 


the 


ſuit o 


ed in 
pretty 


ſeiſed 
f for 
e at- 
e life 
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the judges of B. R. to be preſent; but our buſineſs woyld 
not permit us. | 


Menard. 23 March, fir Rickard Weſton knt. puilie 
baron of the Exchequer, died at his houſe in Chancery-Lane, 


Berning verſus Follat. Midd. 


EBT upon an obligation, conditioned to pay money Lien. 

upon the plaintiff's delivering over to the defendant 
ſome receipts which would effect infallible cures of the pox, 
and other diſeaſes, The defendant pleads, that the plain- 
tif did not deliver over the ſaid receipts ; which plea upon 
demurter was ruled naught, and judgment ſeemed to be for 
the plaintiff; and then an exception was ſtarted, That the 
action is brought in Middleſex, and the bond itſelf, as ap- 
pears upon the record, is dated in London. And Coke upon 
Litthton 6. a. The putting of a_ place for the date of the 
deed is diſadvantageous to the feoffee ; for being in general, 
he may alledge the deed to be made where he will; by 
which is to be colleAed, That if the place be added, he 
cannot alledge it to be made in any other place than where 
it is alledged. Et adjournatur. Vide Bro. Debt 46. Faits 
95. Obligation 97. 48 E. 3. a, 3. 
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Johnſon verſus Taylor. 


[RROR in Boſton to reverſe a judgment given there Erter, 
upon a Scire facias grounded upon a recognizance en- 


tered into by the defendant, as bail for one Townſend at the 


ſuit of the plaintiff, The court of Boſſan do certify not 
only the judgment upon the Scire facias, but alſo the prin- 
cipal judgment, and all proceedings therein; and reſolved 

good 
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good enough, becauſe, if they ſhould certify only the judg, 
ment in the Scire facias, it could not well be underſtood by 
this court, becauſe in inferior juriſdictions there are not ſe. 
veral rolls to enter the judgment for the principal, and ano- 
ther for the Scire facias, and another for bails ; but all 


ceedings as well againſt defendants as againſt the bail are 


ment was affirmed. 


- Mandamus, 
Trem. 454- 


entered (for the moſt part) in a book, and never entered at 
large unleſs when a writ of error is brought, and then they 
make up an entire record, and not otherwiſe ; and judg- 


Memorandum, April 23, 1681, 33 Car. 2. fir Thou 
Street knight, ſerjeant at law, was ſworn one of the baron 
of the Exchequer in the place of ſir Richard Weſton deceaſed, 
and fir Robert Wright knt. ſerjcant at law, was ſworn chief 
juſtice of Glamorgan circuit in South Wales, in the place of 


ſerjeant Street. 


MANDAMUS was directed to William Stephen, 
a gert. mayor of the borough of Saltaſh in the county 
of Cornwal to ſwear Mathew Veal into the place and office 
of mayor of the ſaid borough being duly elected, Ret. die 


ſabbati prox. poſt menſem Michaelis. The faid Stephens te- 


turns thus, viz. Quod ante adventum hujus brevis mihi 


„ 


admiſſ. & jurat. fuit. 


direct. necnon ante emanationem ejuſdem brevis, ſcilicet, 
29 September 32 Car. 2. Ego pred. Williemus Stephens 
a loco & officio Majoris Burgi de Saltaſh in Com. Cornub. 
præd. amotus fui. Et quidam Andreas Willoughby Gen. 
exiſten. un. Aldermannor* & liberorum Burgenſ. Burgi pred, 
eodem 29 die Septemb. anno ſupradicto in loco & officio 
Majoris. Burgi de Saltaſn in Com. pred. ele&. conflitutus 
Ac. deinceps hucuſq; fuit & adhuc 
eſt Major Burgi præd. & ratione officii ſui a tempore conlti- 
tutionis & admiſſionis ſuæ pred. ad officium iliud hucuſq; 
habuiſſet & modo habet in cuſtodia ſua commune ſigillum 
Burgi de Saltaſh pred. ratione cujus ego pred. Willielmus 
Stephens ipſum pred. Matheum Veal ſecundum exigentiam 
brevis præd. jurare ſeu admittere non potui. And reſolved 
by the whole court, that this return is inſufficient, hecauſe 
it doth not anſwer the giſt of the writ; for by ſuch a fe- 
turn any officer may be kept out, for the party may procure 
another to be choſen before the party elected can procure 2 
writ; and therefore the defendant ought to have returned, 
that Veal was never elected, and ſo Yeal might have had an 
action for his falſe return; and ſo the court awarded a new 
writ to Stephens to ſwear and admit the ſaid Veal. 


by 
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By the ac of 13& 14 Car. 2. cap. 2. concerning the re- 
pairing the highways about Londen and Weſtminſter, which 
is now expired, It was enacted, Sed. 11. In caſe any 

2 ſball propoſe to carry away the aſhes, dirt, and other filth, 
far all or any of the places aforeſaid, at leſs rates than the yearly 
raker or undertaker can or will perform the ſame, the ſaid com- 
miſſioners ſball have power, and are hereby authoriſed to con- 
tral with ſuch perſon, and for fuch term as they ſball think 
fit; the ſaid commiſſioners by deed poll under their hands 
and ſeals did diſpoſe to Windſor Sandys, eſq; the employment 
of raker, or general undertaker, for cleanſing of the ſtreets, 
lanes and other open paſſages of each ward and diviſion 
within the pariſh of St. Giles in the Fields, and St. Martin 
in the Fields in Middleſex, for the term of 21 years, of 
which term eleven years being expired, Windſor Sandys 
died, and his intereſt veſted in his wife, who not being able 
to manage the ſaid employment, invited Thomas Row, efq; 
to take it from her, and to buy out her intereſt, which he 

refuſed to do, without the conſent of the ſaid pariſhes; and 

thereupon he addreſſed himſelf to them, and acquainted the 
inhabitants of the ſaid pariſh of St. Gifes in the Fields with 

it at a general veſtry, (whereof Whitcomb was one) who 

unanimouſly aſſented to Row's perfecting an agreement with 

the widow Sardys, and made an order of / veſtry for conti- 


nuance of ſuch their agreement with the ſaid ® Row, as“ P. 433. 
they had before done with the ſaid Windſor Sandys, and 


thereupon Row bought the widow Sandys's ſtock of horſes 
and carts, to the value of 1000). and entered upon the em- 
ployment, and afterwards Whitcomb procured another veſtry 
in the ſaid pariſh, and there obtained an order contrary to 
the former, viz. That Whitcomb ſhould have the employ- 
ment, and cauſed the money raiſed by virtue of the ſcaven- 
gers rate to be ſtopped in the ſcavengers hands; and there- 
upon Row made application to the juſtices of the peace at 
the quarter-ſeſſions, who ordered a reference to ſeven of 
them, who reported to them as is before-mentioned, and 
the court ordered that the money ſhould be brought to the 
clerk of the peace, and Row to proceed in the ſaid employ- 
ment, and that the money be paid over to Row. Upon 
this Whitcomb obtained a Certiorari, and removed the order 
into this court, and upon. opening of it, we were all of 
opinion, That the order was not good in law, becauſe the 
juſtices of peace have nothing to do with contraAs ; but it 
ſeems probable, that the contract and leaſe made by the 
commiſſioners at Scotland-yard was good to Sandys, and 
went to the widow, and by her might be transferred to 

| Row ; 
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Row; but we determined not that point, but referred the 
buſineſs to fir Robert Sawyer knight, attorney general, © 
end it, if he can, becauſe the way of managing the clean- 
ſing the ſtreets by ſuch undertaking hath been very con. 
venient; and we underſtood that Whitcomb was a man of 
ſmall ability to carry on an employment of ſo great charge; 
and in the mean time the order to remain unquaſhed. 


Phorbes's Caſe. 


Error. AMES PHORBES of the city of Glouceſter gent. waz 
$2464 Ad. ] indicted before the juſtices of peace in this manner, 
2 Show, 160. Civit' Glouc*. ſſ. Memorand” quod ad generalem Seffion' 
Pacis tent. apud Civit' Glouc? in Com? ejuſdem Civit' 13 
die Januarii anno Regni Domini Car. 2. &c. 30. coram 
Johanne Wagſlaffe Arm* Duncomb Colcheſter Mil &e, 
Juſtic' ipſius Domini Regis ad Pacem in Com? Civit præd 
conſervand' necnon ad diverſ. felonꝰ tranſgr. & alia malefaQa 
in eadem Civitate perpetrat* audiend* & terminand' afſign' 
per Sacramentum Franciſci Singleton & c. bonorum & lega- 
lium hominum ad inquirend? pro dicto Domino Rege et pro 
corpore Com' pred? jurat? & onerat' præſentat' exiſtit quod 
. Jacobus Phorbes de Civit' Glouc? Gen?” * 1 die Januarii 30 
Car. 2. apud Civit' Glouc? præd' fuit ætat' ſexdecim anno- 
rum & amplius ac non acceſſit, Anglice did not repair, Ec- 
cleſi Parochiali de Sancta Maria de Cript infra Civit' 
pred? nec alicui alii Eccleſiz Capellæ aut uſuali loco Com- 
munis precation* nec ibidem fuit tempore Communis preca- 
tionis ad aliquod tempus infra ſpatium ſex menſium integro- 
rum extunc prox”? ſequen* ſed abſtinuit ab eiſdem, Anglice 
hath forborn the ſame, per ſpatium præd' in malum aliorum 
exemplum contra Pacem dicti Domini Regis nunc Coronam 
& Dignitatem ſuas &c. necnon contra formam ſtatuti in 
hujuſmodi caſu nuper edit” & proviſ. Et ſuper hoc facta 
hic in eadem Curia publica proclamatione pro Domino Rege 
ſecundum formam ſtatuti quod præd' Jacobus Phorbes cor- 
pus ſuum redderet Vicecomitibus ejuſdem Civitat' ante 
prox? generalem quarterial' ſeſſion* tenend* pro Civitat 
præd' Ante quam quidem general” quarter” ſeſſion? ſcilicet 
28 die Aprilis exiſten* prox? general* ſeſſion? tunc tent” pro 
Civitate pred” poſt proclamation! ſic ut prefertur fad pred 
Jacobus Phorbes corpus ſuum Vic? Civit* prædꝰ non reddidit 
nec comperuit ſecundum formam & effectum cujuſdam ſta- 
futi in ea parte edit” & proviſ. ſed defalt” ſecit unde idem 
Jacobus Phorbes convict' eſt. 
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Upon this conviction, Phorbes brought a writ of error; 
and although the convition was very vitious and erroneous; 
yet it being no judgment a writ of error doth not lie there- 
of; for the ſtatute of 3 Fac. cap. 4. ſays, That after pro- 
clamation made, and upon every default recorded, the fame 
ſhall be as ſufficient a conviclion in law of the ſaid offence, 
as if upon the ſame indiQment a trial by verdi thereupon 
had proceeded and been found againſt him or her and re- 
corded; ſo that this is no judgment, but the ſtatute gives 
proceſs upon it for the forfeiture ; and the party's remedy is 
in the exchequer to quaſh it there. The faults in the re- 
cord are, 1. The ſeſſion is held 13 January 30 Car. 2. and 
the party is indicted at that ſeſſions for not coming to church 
from 1 January 30 Car. 2. for ſix months, which is all but 
thirteen days after the ſeſſions held, and ſo impoſſible. 2. 
The indictment is per ſacramentum bonorum & legalium homi- 
num, but not Com” præd', both which were held faults to 
have quaſhed the ind: ment, but not without firſt conform- 
ing, as that ſtatute of 3 Fac. requires; and Phorbes was left 
to have his remedy in the exchequer. , 


＋ 


* Haddock's Caſe. 


IMOTHY HADDOCK brought a Mandamus direct- Corporation, 


ed to the mayor, aldermen, bailiffs and citizens of — = 


the city of Carliſle, to reſtore him to the place and office 


of one of the aldermen of the ſaid city, who returns as 
follows, . viz. 

That the city of Carliſle is, and time out of migd hath 
been an ancient city, and that the citizens of the city afore- 
ſaid for the time being, time out of mind until 21 July 13 
Car. 1. were incorporated in the name of mayor and citizens 
of the city of Carli/le, and that always to that time there 
vere within the ſaid city twelve of the moſt ſufficient citi- 
zens of the ſaid city for the time being, who were named 
emfuliarii, alias Aldermanni, Civitatis præd', and out «© 
which one yearly was duly choſen, and ſworn in the {office 
of mayor of the ſaid city for one whole year next following 
ſuch election, and farther till one other of the twelve coun- 
ſellors, otherwiſe aldermen aforeſaid, ſhould be choſen and 
made, and ſworn mayor; and that every one of the ſaid 
counſellors, alias aldermen, after that he ſhould be choſen 
and ſworn into the ſaid office of counſellor, alas alderman, 
ſhould continue therein during his life, if he ſhould fo long 


vell behave himſelf. 
D d That 
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That from time out of mind, till the ſaid firſt day of Ful 
13 Car. 1. there were, and uſed to be other thirty-two 
good and ſufficient citizens of the ſaid city e Gilda Merca- 
toria there choſen, which together with the faid other ele. 
ven counſellors, alias aldermen, not being mayor, were and 
uſed to be the common council of the mayor and citizens of 
the ſaid city. | 

That king Charles the Firſt by his letters patent under 
the great ſeal of England, dated at Canterbury 21 July 13 
Car. 1. did will, ordain, conſtitute and grant, that the ſaid 
city from thenceforth ſhould be a city of itſelf, and that the 
ſame ſhould be from thenceforth incorporated by the name 
of mayor, aldermen, bailiffs and citizens of the faid city of 
Carliſle. 

That from thenceforward for ever there ſhould be within 
the ſaid city, one of the aldermen for the time being, who 
ſhould he named mayor of the ſaid city, and eleven beſides 
the ſaid mayor, who ſhould be called aldermen, and two 
others of the ſaid city, which ſhould be called bailiffs, two 
other diſcreet men to be choſen, who fhould be called co- 
roners of the ſaid city, and four and twenty other men which 
ſhould be called Capitales Cives of the ſaid city, and ſhould 


P. 436. be of the common council, „ and ſhould be aiding the ſaid 


mayor, aldermen and bailiffs for the time being. 

That the ſaid mayor, aldermen, bailiffs, and 24 Capi- 
tales Civets, or the greater part of them, whereof the mayor 
to be one, upon publick ſummons by the ſaid mayor to be 
made, ſhould in the 'Guil/dhal! have power to make orders 
and by-laws for the good government of the city, and to 
have all amerciaments and forfeitures thereby arifing for 
their own uſe; and the king appoints Richard Barewiſe eſq; 
to be the firſt mayor, to continue fo till Monday next after 
Michaelmas Day following, and from thence till another out 
of the ſaid eleven aldermen ſhould be choſen, if he ſhould 
lo long live; and the king likewife appoints eleven others by 
name to be aldermen, to continue in the ſaid office during 
their natural lives, unleſs in the mean time for ill govern- 
ment, or for any reaſonable cauſe by the mayor, aldermen, 
bailiffs and Capitales Cives for the time being, or the greater 
part of them, whereof the mayor to be one, he ſhould be 
amoved. He alſo appointed two bailiffs by name to conti- 
nue till Mcnday next after Michaelmas, and from thence till 
others ſhould be choſen, if they ſhould ſo long live, unleſs 
in the mean time they ſhould be amoved for ill government, 
or any other reaſonable cauſe. In like manner he appointed 


two coroners by name, and alſo twenty-four common-cour: 
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gil men to continue fo during their natural lives, unleſs 
amoved for il] government, or for any other reaſonable 
cauſe by the mayor, aldermen and chief citizens, or the 
greater part of them. 

That the mayor, aldermen, and twenty-four Capitals 
Gives, or the greater part of them, without the aſſiſtance 
or help of other citizens might every year on Monday next 
aſter Mickaelmas Day in the Guildhall, chuſe one of the ſaid 
aldermen to be mayor of the ſaid city ; and if the number 
of the chooſers ſhall be equal, then the mayor to have a 
double voice. | 

That the mayor ſo choſen ſhall be ſworn before his pre- 
deceſſor, if living, and if dead, before the aldermen, or 
greater part of them in the preſence of the aldermen, bai- 
liffs, and twenty-four, or ſo many of them as ſhall be 

ſent. 

That after he ſhall be ſo ſworn, he ſhall continue a year, 
or until another ſhall be choſen and ſworn in his place. 

That the ſaid mayor, aldermen, bailiffs, and twenty- 
four ſhall on Manday next after Michaelmas Day chooſe two 
hailiffs yearly out of the citizens, who ſhall be ſworn be- 
fore the mayor,. and other aldermen, and 24, and ſhall hold 
their places a year, and until others ſhall be choſen and ſworn 
into their places. 


That if the mayor ſhall die within the year, then the“ P. 437. 


uldermen, bailiffs, and twenty-four, or the greater part of 
them, ſhall chooſe one of the aldermen to be mayor, and 
ſhall continue ſo for the reſidue of the year, and till another 
ſhall be choſen, to be ſworn before two aldermen ; and if 
any of the ſaid aldermen for the time being ſhall die, then 
the mayor and ſurviving aldermen, or the greater part of 
them, ſhall chooſe others in their places to be ſworn before 
the mayor to continue ſo during his life. 

That if the bailiffs, or either of them ſhall die, or be 
moved within the year, then the mayor, bailiffs, and 
twenty-four, or the greater part of them, ſhall chooſe 
another out of the citizens of the ſaid city, to continue du- 
ring the refidue of the ſaid year; and if any of the twenty- 
four ſhall die, or be amoved, then the mayor and aldermem 
or the greater part of them, ſhall chooſe others de magis 
frobir & diſeretis Civibus into his place. The king alſo 
granted that the ſaid mayor, aldermen, baijiffs and cuizens 
ſhould have a recorder, and named one to contigue during 
the pleaſure of the mayor, aldermen, fc. prout per Literas 


Patentes ¶ inter alia) apparet. 
Dd 2 | That 
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T bat from time out of mind, to the time of making the 
laid letters patent quilibet Conſiliarius, alias Aldermannys, 
Civitat. pred. pro tempore exiften. pro juſta & rationabili 
cauſa fuit amobilis & amot. a loco & officio ſuo Conſiliarij, 
alias Aldermanni, diaz Civitat. per Majorem Conſiliarios, 
alias Aldermannos, Civitat. prædictæ pro tempore exiſten. 
vel majorem partem eorum quorum Major pro tempore 
exiſtens fuit unus. Et poſt confeQion. Literarum Patent. 
pred. quilibet Aldermannus ejuſdem Civitat. pro tempore 
exiſten. by the mayor and aldermen of the ſaid city for the time 
being, or the greater part of them, of which the mayor was 
one, ob juſtam & rationabilem cauſam ab officio ſuo Alder- 
manni Civitat. præd. amobil. & amot. fuit & eſſe conſuevit. 

That the ſaid Timothy Haddock 2 Oflober 167 3. was choſe 
alderman, and took his oath well and faithfully to execute 
the ſaid office to the effect following, viz. | 

Quod adviſament. adjument. & conſenſus ipfius Timo- 
thei forent per ipſum dat, & loquut. ad omnia tempora ex- 
tunc ad & cum majori parte Majoris & Conſiliariorum Ci- 
vit. præd. pro bona gubernatione & incremento boni publict 
ejuſdem non reſpicien. aliquod propr. lucrum vel queſſum 
pro ſeipſo vel altqua alia perſona in præjudicium opum, 
Anglice of the wealth, libertatis vel libertatum bonorum or- 
dinum conſtitutionum vel conſuetudinum ejuſdem Civitat, 


* Þ, 438. quodq; non deiegeret ſeu patefaceret “ Anglice diſcloſe or diſ- 


cover, alicui perſonz vel perſonis ad aliquod tempus aiqua 
verba locutionis, Anglice falle, Communicationes vel Set- 
mones mot. dict. vel audit. per ipſum vel aliquos ſocios Cou- 
ſiliarios ſuos aſſemblat. inſimul in aliquo loco ad conſulend. 
pro opibus, Anglice the wea!th, vel bona gubernatione Ci- 
vitat. ptæd. & condeſcenderet & agrearet ad omnes tales 
cauſas & materias quales Major & major pars ſocior. Con- 
ſiliar. dicti Timothei ad inde agrearent, ac etiam ad ulterivs 
poteſtatem ſupprimeret omnes tales perſonas quales cona- 
rentur facere aliquas factiones, Anglice farms, conſpira- 
riones vel aliquam confuſionem, Anglice diſorder, contra 
bonam gubernationem & conſtitutionem did æ Civitat'. 

That one Thomas Fackſ;n being mayor, 6 O#lober 31 
Cor. 1. a common council was held in the Guildhall of the 
city for the election of a mayor for the year enſuing, at 
which the ſaid Haddock was preſent, who being then about 
to depart; the ſaid mayor ſpoke to him, and requeſted him 
not to"deyſhrt from the ſaid council before the election made, 
but ſhould attend the eleQion according to his duty, and 
that the ſaid Haddock inſtantly, contemptuouſly, and with- 
out any reaſonable cauſe departed from the ſaid 9 
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und afterwards the ſame day before the ſaid election made 
came back again leading thither with him divers perſons to 
the number of ſixty of the inferior citizens of the ſaid city, 
not having voices in the ſaid election, to diſturb the ſaid 
election, and there did ramultuoſe, riotoſse & minaciter 
require the ſaid mayor, aldermen, bailiffs, and capital 
citizens then aſſembled, that he and the perſons he 
brought with him might together with the ſaid mayor, al- 
dermen, bailiffs and capital citizens fo aſſembled as aforeſaid, 
chooſe a mayor, contrary to the form and effe& of the ſaid 
letters patent, ſaying, and with a great noiſe clamouring 
and alledging the ſaid letters patent concerning the election 
aforeſaid to be void, to the great terror of the ſaid mayor, 
a\dermen, bailiffs and capital citizens ſo aſſembled as afore- 
ſaid ; and the ſaid Timothy Haddech, and all other the per- 
ſons aforeſaid, and by him brought with him at and by the 
inftigation and procurement of the ſaid Timothy, then and 
there in the preſence of the ſaid mayor, bailiffs and capital 
citizens for the cauſe aforeſaid aſſembled, did ſo diſturb the 
faid mayor, aldermen, bailiffs and capital citizens with 
threats, complaints and clamours, that they durſt not, nor 
could not, proceed in the ſaid election for the ſpace of two 
hours; and therefore afterwards, viz. 25 Obey then next 


{ollowing 


* in a council held in the Guildhall aforeſaid before“ P. 439- 


the ſaid Thomas Fackſon then wayor of the ſaid city, and 
the greater part of the aldermen of the city atoreſaid, it 
was ordered by the ſame mayor and aldermen then and there 
preſent, that the ſaid Timothy ſhould be ſummoned to be at 
a common council of the ſaid mayor and aldermen in the 
Guildhall aforeſaid, 8 November then next following to be 
held, to anſwer concerning his miſbehaviour aforeſaid, and 
to ſhew cauſe why he for the ſaid miſdemeanor ſhould not 
be amoved from the place and office of alderman of the ſaid 
city, at which ſaid council the ſaid Timothy appeared, and 
being ſpoke to by the mayor if he had any thing to ſay in 
excuſe of the premiſſes, or could ſhew any cauſe why he 
ought not to be amoved from the office of alderman of the 
ſad city, ſaid nothing in excuſe of his ſaid miſbehaviour, 
nor ſhewed any cauſe why for his ſaid offence he ſhould 
not be amoved from his ſaid office; and thereupon the 
ſaid Thomas Fackſon then mayor, and the ſaid greater 
part of the ſaid aldermen then preſent, did amove 
the ſaid Timothy Haddock from his ſaid office of one of the 
aldermen of the ſaid city, and did declare him to be fo 
amoved; and for that cauſe they cannot reſtore him. And 
ve all held this return good; for though by the charter of 


I 3 Car. 
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13 Car. 1. thete is no power given for the corporation tg 
remove an alderman, yet when the conflliarii, alias aller. 
manni, were before the ſaid charter removeable for reaſonable 
cauſe, the ſame power till remains, for that the charter 
doth rot merge or extinguiſh any of the ancient privileges; 
but the corporation may ule them, as before; and if it ſhould 
be otherwiſe it would be very miſchievous for moſt of the 
corporations in England, who have taken new charters, but 
were ancient corporations before. 


Carpenter's Caſe, 


N MANDAM Us iſſued out of this court to ſir Thema 
Exton knight, commiſſary to the dean and chapter of 
St. Paul's London, io ſwear Edward Carpenter one of the 
churchwardens of the pariſh of Stoke- Newington in Surrey, 
he being thereto duly eleQed. But the doctor fooding that 
there is a queſtion between the parſon and the pariſbioners 
concerning the election of the erk pat ſon 
claiming to appoint one by virtue of the canop, and the pa- 
* P. 440. riſhioners claiming a cuſtom to chooſe both, makes this 
© ſpecial return to ſave himſelf from contempt, and alſo harm- 
leſs from being liable to an action for a falſe return, viz. 
Quod cauſa five querela coram nobis nunc pendet inde- 
ciſa inter Sidracum Simpſon Clericum, ReQorem de Stoke- 
Newington in Com. Midd. & Franciſcum Staunton Paro- 
chian. diaz Parochiæ & Guardian. per dictum Simpſon 
(ut aſſeruit) eleAum ex una parte & Edwardum Carpenter 
& Thomam Terrey Gardianos per Parochianos difz Paro- 
chiæ (ut aſſeruerunt) electos & alios Parochianos diaz 
Parochiz ex altera parte, in qua quidem cauſa differentiz 
Simpſon Rector allegavit ſe ſecundum Canonem in ea parte 
edit. & proviſ. dictum Franciſcum Staunton elegiſſe in un. 
Gardianorum diaz Parochiz quia ſe prefat. ReQorem & 
Parochianos prædictos diſſent. in eleQione Gardianorum 
ejuſdem Parochiæ & Parochiani præd. allegarunt ſe ſecun- 
dum conſuetudinem antiquam ejuſdem Parochiæ eligendl 
ambos Gardianos elegiſſe dium Ad wardum Carpenter & 
Thomas Terrey in Gardianos diaz , ccleſiæ quam conſue- 
tudinem dictus Rector negabat & deſuper dicti Parochiani in 
ſe ſuſceperunt ad proband. dictam conſuetudinem & deder. 
allegation. in ſcript. concept. quam nos admiſimus. Et teſ- 
tes ſuiſſe per dictos Parochianos product. & jurat. ad pro- 
band. dictam conſuetud. & tempus eis aſſignat. ad eand. 
tt 154, OS | | proband. 
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nd. ſed dictos Parochiannos neglexiſſe examinare & nop 
adhuc examinaſſe dictos teſtes & dictum Rectorem virtute 
Juramenti ſui negaſſe dictam conſuetudinem, ſed quampri- 
mum Parochian. probaverint diam conſuetudinem nos eti- 
mus prompti & parati ad pronunciand, pro jure dicorum 
Parochianorum Et nos inſuper humiliter certificamus unum 


e dictis Gardianis per dictos Gardian. elect. juramento one- 


ravimus de fidelit. exequend. officium Gardian. diaz Pa- 
rochie. In cujus rei teſtimonium, & c. And we granted a 
writ to ſwear Carpenter, becauſe the eccleſiaſtical court can- 
not try the cuſtom of chooſing the churchwardens, as is al- 
ledged 2 Roll. Ab. 287. F. pl. 51. Shirley verſus Brown. 


Englefield and Smith's Caſe. 


IDD. Berks ff, Alias feiticet die Lune proxim' Oath. 


poſt Craſtinum Aſcenſionis Domini ult. præterit. co- 
tam Domino Rege apud Weftm. per facramentum 12 Jur. 
proborum & legalium hominum Com. præd. qui adtunc & 
ibidem jurat. & onerat. exiſt. ad inquirend. pro dicto Domi- 
no Rege & corpore Tom. præd. præſentat. extitit quod Ri- 


chardus Harrifon * Miles & Valentin. Croome Arm. Juſlic. # 


Domini Regis nunc ad pacem ſuam in & pro Com. Berks 
conſervand. aſſign. virtute Commiſſionis dicti Domini Regis 
ſub magno ſigillo ſuo Anglit eis direct. ad requirend. & re- 
cipiend. ſacramentum Primaciæ, communiter vocat. the 
Oath of Supremacy, in quodam Statut. fact. in anno primo 
Eliizabethz nupec Reginæ Angl. inaQitat. & ſpecificat. de 
omnibus & ſingulis ſubditis di&i Domini Regis Romanæ ſu- 
perſtitionis ſectatoribus five talit. reputat. 8 die Febr. anno 31 
Car, 2. apud Reading in Com. præd. ſacramentum pred. 
Henrico Englefield de Engle field in Com. Berks pred. Arm. 
Franciſco Perkins de Ufton in Com. pred. Arm. Richardo 
Perkins de Beenham in Com. pred. Gen. Nathaniel Smith 
de Woolhampton in Com. Berks præd. Gen. & Willielmo 
Stone de Southcot in Com. pred. Yeoman exiſten. & quili- 
bet eorum exiſten. ætat. 16 annorum & amplius & ſubdir. 
didi Domini Regis Roman ſuperſtitionis ſectatoribus exi- 
ten. & tunc commoran. & cuilibet eorum adtunc commoran. 
infra præd. Com. Berks obtulerunt & ſacramentum pred. 
preſtare & recipere requiſiver. Ft quod Henricus Englehe!d 
Franciſcus Perkins Richardus Perkins Nathanicl Smith & 
Willielmus Stone ſacramentum Primaciæ prz\. communi- 
ter yocat the Oath of Supremacy, adtunc & ibidem preftare 


& recipere 
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& recipere penitus recuſaver. & quilibet eorum recuſavit in 
contempt. diti Domini Regis nunc & legum ſuarum contrz 
formam Statuti in hujuſmodi caſu edit, & proviſ. ac contra 
pacem dii Domini Regis nunc Coron. & Dignitat, 
ſuas, &c. | | 

Per quod præcept. fuit Vic. quod non omitt. &c. quin 
Venire fac. eos ad reſpondend. & c. Et modo ſcilicet die Ve. 
neris proxim. poſt Craftinum Sanz Trin. iſto eodem Ter. 
mino coram Domino Rege apud Weſtm. ven, præd. Henri- 
cus Englefield & Nathaniel Smith per Robertum Seylyard 
Attorn. ſuum Et habit. audit. indiftament. pred. ſeparatim 
dicunt quod ipſi non ſunt inde culpabiles Et de hoc ſepara- 
tim pon. ſe ſuper patriam Et Samuel Aſtry Arm. Coron, 
& Attornatus Domini in Cur. ipſius Regis coram ipſo Rege 


qui pro eodem Domino Rege in hac parte ſequitur ſcilicet, 


& c. Ideo przcept. eſt Vic. Berks quod Venire fac. coram 
ditto Domino Rege a die Sanz Trinitatis in tres ſeptima- 
nas ubicunq ; &c. 12 &c. de viſn. de Reading pred. per 
quos, & c. Et qui &c. ad recogn. &c. quia tam &c. Idem 
dies datus eſt tam præfat. Samueli Aſtry qui ſequitur, &c. 
quam præd. Henrico Englefield & Nathaniel Smith, &c, 
Ad quas quidem tres ſeptimanas Sand æ Trinitatis coram 
dicto Domino Rege apud Weſtm. ven. tam præfat. Samuel 
Aſtry Arm. qui ſequitur quam præd. Henricus Englefield & 
Nathaniel Smith per * Attorn. ſuum præd. Ft Vic. Com. 
Berks præd. retorn. nomina 12 Jur. quorum nul. &c. And 
then a diſtringas, and a jury returned and impanelled find a 
ſpecial verdict by Ni prius in Berkſbire, to this effect, viz. 

That the ſaid Sir Richard — and Valentine Croome by 
virtue of a commiſſion under the great ſeal of England, dated 
23 Nouember 30 Car. 2. and long before, and ever ſince 
were, and yet are juſtices of the peace of the county of 
Berks. 

J hat the king granted a commiſſion dated 23 November 
30 Car. 2. in hec verba. Carolus Secundus, &c. omnibus & 


fingulis cuſtodibuts pacis Com. noſtri Berks ſalutem. Sciatis quid 


dedimus wobis & aliquibus duobus vel plur. veſtrum poteſtatem & 
authoritatem requirendi & recipiendi ſacramentum, communiter 
cat. the Oath of Supremacy, ſpecificat. in quodam ſlatuts 
1 Eliz. fact. Ac etiam ſacramentum, vulgariter vocat. the 


Oath of Obedience, ſpecificat. in quadam altero flatuto 3 Jar. 


fact. de omnibus & ſingulis fubdit. noſtris Romane ſuper ſlitionit 
ſeclatori bus ſeve tal. reputat. Anglice Popiſh Recuſants or ſo 


reputed, de quibus ſeparal. ſacrament. pred. — 
fred. ac virtute hnjus noſtræ commiſſionis ullo modo reſpeclive 


requirantsr 


vit in 
ontra 
ontra 
nitat. 


Quin 
e Ve. 
Ter * 
lenri- 
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ratim 
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requirantur & recipiantur in aliguo loco in didlo Com. noſtro 
Berks commorantibus. Et ideo vobis firmit. mandamus quod in 
if circa premiſſa reſpective diligent. intendatis. In cujus rei 
ſeſtimonium, Tc. | 

That the ſaid Sir Richard Harriſon and Valemine Croome af- 
terwards, viZ. 13 March 31 Car. 2 Honorabili Willielmo 
Scrogs Mil. Capital. Fuſtic. Domini Regis ad placita coram ipſo 
Rege tenend. aſſign. S aliis fſociis ſuis Tuſlic. didli Domini Re- 
gis ad placita coram ipfa Rege tenend. aſſign. did certify, that 
the detendants refuſed to take the ſaid oath, which certifi- 
cate follows in theſe words. 

* Com. Berks ſſ. Honorabili Willielmo Scrogs Mil. Ca- 
pital. Juſtic. Domini Regis ad placita coram ipſo Rege te- 
nend. aſſign. & aliis ſociis ſuis Juſticiariis dicti Domini Regis 
ad placita coram ipſo Rege tenend. aſſign. 

Nos quorum nomina ſubſcript. ſunt cuſtod. pacis Domini 
Regis in Com. Berks Juſtic. dicti Domini Regis ad pacem 
ejuſdem Domini Regis infra Com. Berks præd. conſervand. 
Necnon ad diverſ. felon. tranſgr. & al. malefacta in eodem 
Com. perpetrat. audiend. & terminand. aſſign. certificamus 
quod virtute cujuſdam Commiſſionis difti Domini Regis ſub 
magno ſigillo ſuo Angliz debito modo confect. geren. dat. 
apud Weſtm. 23 Novemb. jam ult. preterit. ac omnibus 
cuſtodibus pacis dicti Domini Regis intra Com. Berks. præd. 
direct. 8 Febr. jam ult. præterit. apud Reading in Com. 
pred. obtulimus, Anglice tendered, juramentum Primaciæ, 
Anglice of Supremacy, mentionat. & expreſſ. in quodam ſta- 
tuto fac. 1 Eliz. nuper Regin Angliz Henrico Englefield 
xc. ſeparatim & adtunc & ibidem ſcilicet eodem 8 die Febr. 
nunc ult. præterit. Ac requiſivimus eoſdem Henr. Englefield 
&c, ſeparatim præſtare ſacramentum pred. Et ulteriusCer-- 
tificamus quod ipſi iidem Henricus &c. adtunc & ibidem re- 
cuſaver. & quilibet eorum ſeparatim recuſavit præſtare ſacra- 
ment. præd. In cujus rei teſtimonium manus & ſigilla noſ- 
tra &c. 13 March 31 Car. 2. Annoq. Domini 1678. 

They find the act of Parliament 1 Eliz. intitled, an act to 
reſtore to the crown the ancient juriſdiction over the eſtate 
eccleſiaſtical and ſpiritual, and aboliſhing all foreign powers 
repugnant to the ſame ;z and the clauſe therein, who are 
compellable to take the oath, and the oath itſelf ; and that 
all and every perſon and perſons that at any time hereafter 
ſhall be preferred, promoted or collated to any archb:/hop- 
rick or biſhoprick, vr to any other ſpiritual or eccleſiaſtical 
benefice, promotion, dignity or office, or miniſtry, or that 
ſhall be by your highneſs, your heirs or ſucceſſors, preter- 
red or promoted to any temporal or lay office, —_—_ or 

ervice 
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ſer vice within this realm, or in any your highneſs domigi. 
nions, before he or they ſhall take upon him or them to re. 
ceive, uſe, exerciſe, ſupply or occupy any ſuch archbiſhop- 
rick or biſhoprick, promotion, Aso, office, miniſtry ot 
ſervice, ſhall likewiſe make, take and receive the ſaid cor. 
poral oath before mentioned upon the Fvangelifts, before 
ſuch perſons, as have or ſhall have authority to admit an 

ſuch perſon to any ſuch office, miniſtry or ſervice, or elſe 
before ſuch perſon or perſons, as by your highneſs, your 
heirs or ſucceſſors, by commiſſion under the great ſeal of 
England, ſhall be named, aſſigned or appointed to e miniſ- 


ter the ſaid oath; and that it may likewife be farther enad- 


ed by the authority aforeſaid, that if any ſuch perſon or per- 
ſons, as at any time hereafter ſhall be promoted, preferred 
or collated to any ſuch promotion ſpiritual or eccleſiaſtical 
benefice, office or miniſtry, or that by your highneſs, your 
heirs or ſucceſſors ſhall be promoted or preferred to any tem- 
poral or lay office, miniſtry or ſervice, ſhall and do peremp- 
torily and obſtinately refuſe to take the ſame oath fo to him 
to be offered, that then he or they fo refuſing ſhall only be 
judged diſabled in the law to receive, take or have the ſame 
promotion ſpiritual or eccleſiaſtical, or the ſame temporal 
office, miniſtry or ſervice within this realm, or any other 
your highneſs dominions, to all intents, conſtructions and 
purpoſes. 

That by another act 5 Eliz. intitled, an act for aſſurance of 
the queen's royal power over all eſtates and ſubjeAs within 
her dominions, the clauſes containing who ſhall take the ſaid 
oath. | 

And be it enacted by the authority aforeſaid, that the 
lord chancellor or keeper of the great ſeal of England for the 
time being, ſhall and may at all times hereafter by virtue of 
this act, without any farther warrant, make and direct com- 
miſſion or commiſſions under the great ſeal of England to any 
perſon or perſons, giving them or ſome of them thereby 
authority to tender and miniſter the oath aforeſaid to ſuch 
perſon or perſons, as by the aforeſaid commiſſion or com- 
miſſions the ſaid commiſſioners ſhall be authoriſed to tender 
the ſame unto. 

They find alſo the next clauſe expreſſing the penalty for ih 
firſt refuſal of the ſaid oath, and the clauſe of certificate of refu- 
ſal into the King's Bench, and concerning the indiciment of the 
offender, 

That the defendants 23 November 30 Car. 2. and 8 Feb. 
31 Car. 2. were not any officers or miniſters mentioned in 
the ſaid ſtatute of 1 or 5 Fiz. . * 
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That there was no other commiſſion made to the ſaid 
Harriſon and Croome to tender the ſaid oath to the ſaid de- 
ſendants; and the jury conclude, Et „ the defendants are 
guilty or not petunt adviſamentum Curie. 

And the points intended in this ſpecial verdi& were three, 
viz. 1. The words of the act of 5 Eliz. cap. 1. being, that 
the lord Chancellor, 8c. ſhall, & c. make, &c. commiſſion, & c. 
to any perſon or perſons, giving them or ſome of them there- 
by authority to tender and miniſter the oath aforeſaid to ſuch 

on or perſons, as by the aforeſaid commiſſion or commil- 
ſions the ſaid commiſſioners ſhall be authorized to tender 
* the ſame oath unto, whether the commiſſion ſpecified in 
the record be purſuant to the ſaid act, for it is not direQed 
to any perſons particularly, nor to tender the ſaid oath to 
any perſons by name; and if it ſhall be in the commiſſioners 
diſcretion to tender it as they ſhall think fit, they ſhall take 
upon them to judge who are Remane ſuper ſtitionis ſectatores, 
or ſo reputed ; and though ſeveral commiſſions were made 
out about the ſame time of the ſame term with this, yer the 
lord Chancellor did cauſe new commiſſions to be made out, 
expreſſing the names of the perſons to whom the oath 
ſhould be tendered; and this objection was raiſed by the 
lord chief juſtice Scrogs before whom the verdiQ was found; 
but it was reſolved by the other three judges (myſelf doubt- 
ing) that this commiſſion was very good, becauſe the power 
is left to the commiſſioners to chooſe whom they will tender 
the oath unto by the clauſe of the act; and in this manner 
vere the ancient commiſſions ſhortly after the ſtatute made. 

The exception was, that the indifiment ſets forth a eertifi- 
cate from the commiſſioners under their hands, but not unden 
their ſeals, as the ſtatute requires; but to this the court 
anſwered, that in regard the certificate is found in hc verba 
in the verdict to be under their ſeals, it ſhall be amended, 
and ſo good enough; and it was amended accordingly. 

The third exception was, the certificate is directed only to 
the judges by name, and not to.the king in his court of King's 
Bench, as the act requires; but reſolved by the ſaſd three 
juſtices, that that is good enough, becauſe it ſhall be in- 
tended that the ſaid judges made the court, and were therein 
ſitting at the time of the certificate: but I alſo doubted of 
this anſwer ; but the judgment was given againſt the de- 
ſendants. And as to the finding that the defendants were 


none of the officers or miniſters mentioned in the ſeveral ſta- 
tutes of 1 and 5 Elz. the whole court were of opinion, it 
was not material, becauſe by the clauſe of 5 Ez. impower- 

; ing 
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ing the lord chancellor to make out commiſſions, all 
ſons, though not officers, may be offered the ſaid oath i 
the commiſſioners think fit. 


. | * Taverner's Caſe. 


Mandamus, EREMIAH TAVERNER, having been choſen into the 
livery of the company of wintners in London, had x 
Mandamus directed to the maſter, wardens and aſſiſtants of 
the ſaid company to admit him to be a livery-man according 
to his ſaid election, to which they return, 

That London is an ancient city, and that the citizens and 
freemen thereof time out of mind were, and ſtill are incor- 
porated, as well by the name of mayor and commonalty of 
the city of London, as by the name of mayor, commonalty 
and citizens of the city of London, and that of the ſaid ci- 
tizens there were ſeveral ſocieties, guilds and fraternities, of 
which the company of vintners is and always hath been 
one. 

That in the ſaid ſociety there have been time out of 
mind certain men being citizens and freemen of the ſaid 
city and company, called livery-men, who were uſed to be 
choſen for the ſaid company. 

That the ſaid company of vintners (as other compinin) 
for the preſervation and maintenance as well of the honour, 
as ſtate and government of the ſaid city, as well at times of 
pvblick meeting and attendances of the mayor and aldermen, 
and other publick occaſions, and for the preſervation of the 
Honour and reputation, and government of the ſaid cam- 
pany, and for the relief of the poor members thereof, have 
been torced to exgend great ſums'of money. 

That the ſaid company of vintners have been anciently 
incorporated, and called by divers names; and that the 2 
Feb. g Fac. the king by his letters patent incorporated them 
by the name of maſter, wardens, and freemen and common- 
alty of-the myſtery of vintners of the ſaid city of London, 
and that they may make by-laws. 

That time out of mind the place and office of the livery 
hath been a place and degree of pre-eminence in the ſaid 
company; and that as well before and ſince the ſaid letters 
patent every fellow of the ſaid company, who was elected 
into the place and office of one of the livery was uſed, and 
ought to be Idaneus homo, ac de bons flatu & ſubſtantia qui 
bene potuit & ad vel ante admiſſionem ſuam per totum tempus 
pred. uſus fuit & conſuevit & debuit ſolvere pro & erga ne- 


harem 
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lorem £9 neceſſariam ſupportationem & ſuſtentationem ſocietatit 
per. gred. & neceſſaria onera & expenſa inde certam competen. 


th if denariorum ſummam. 


* That without the aſſiſtance and relief wich the ſaid * P. 447. 


company by ſuch payments hath had and received, it could 


not maintain its government and reputation. 


That for many years before the 24 April 1656, the ſum 
of money which every livery-man upon his admiſſion paid, 


the exceeded 31/. 135. 4d. and then a by-law was made, that 
nad 4 the payment ſhould be ſo much only; and from that time 
ts of the ſaid ſum hath been always paid by every one admitted 
rding into the livery. 

| That 18 June 1680, ente adventum brevis pred. he was 
s and choſe to be a livery-man, and was then required to take the 
ncor- ſaid office upon him, and that the maſter, wardens and 
ty of company were ready to admit him to the place of a livery- 
nalty man upon payment of the ſaid ſum of 31/7. 13s. 4d. which 
id ci- he ought to pay according to the by-law afore-mentioned ; 
es, of but he hath refuſed ſo to do, and thereupon the company 
been refuſe to admit him until he ſhall pay the ſame. 

Upon this return the counſel for Taverner argued, that 
ut of the by-law therein mentioned for impoſing 317. 1 3s. 4d. upon 
> [ſaid every livery-man was unreaſonable and againſt law, and a 
to be grievance to the ſubject: but the court reſolved, Were the 

ſum more or leſs, it could not make the by-law void, for it 
nies) is to bind only the members of the corporation; and when 
nour, 2 man will agree to be of a company, he doth thereby ſub- 
es of mit himſelf to the laws thereof, and we are not to take no- 
men, tice of the extravagancy of charges they lay upon themſelves. 
f the And *tis convenient that the company have ſuch power to 
cam- keep up their reputation, and the honour of the city of 
have Lundin; and ſo allowed the return to be good, 
ently 
he 2 
them 
non- 
ndon, 
very 
ſaid 
ters 
ected 
and 
7 qui 
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Certiorari. 
2 Lev. 86. 
Trem. 556. 
3 Keb. 154, 
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The Caſe of the Town of Winchelſea. 


A CERTIORARI was granted to the mayor, jurats 
and commonalty of the ancient town of Mincſolſea in 
Suſſex, to remove an order or decree made by them ; who 
made this return: viz: | 

That there have been time ont of mind in Kent and 
Suſſex tive ancient towns, viz. Haſtings, Sundwich, Dover, 
New Rumney and Hith, which have been always called the 
Cinque Ports of the kingdom ; and that in Suſſex there are, 
and always have been two other ancient towns called Rye 
and Winchelſea, which are members of the ſaid Cinque 
Ports. 

That the ſaid town of Winchelſea hath been time out of 
mind incorporated by the name of mayor, jurats and com- 
monalty of Wirnchelſea. 

That all the ſaid Cinque Ports with their members have 
been time out of mind places for ordering -proviſion, and 
preſervation of ſhipping of the kings and queens of this 
kingdom of Englend for the time being; and that by reaſon 
of their ſituation upon or near the ſea-ſhores, the inhabi- 
tants and reſidents thereof, as well for ſafe keeping the (aid 
towns, as of the ſaid kingdoms of England againſt foreign 
invaſion of enemies, have always and ought to keep beacons, 
watch-houſes and guards night and day, as well by ſea a 
land; and for better maintenance thereof, the ſaid town of 
Winchelſea in their common hall uſed to make taxes and 
rates upon every inhabitant or occupier of houſe or land, 
lying or being within the ſaid town or liberties thereof, 
which ſaid privileges were confirmed by Magna Charta. 

That 1 May 32 Car. 2. they made a tax of 69. per 
for the maintaining of the ſaid beacons and warehouſes ac- 
cording to a ſchedule annexed to the ſaid tax, and that 
there was no other order or decree. And ſet out the ſche- 


dule. ) 
And to this ſchedule was objected. That ' tis not ſet forth 


the! 


„ 


Term. Trin. 33 Car. 2. B. R. 


that the beacons or watch houſes were in decay or out of re- 


ir, 


and ſo the rate unneceſlary. 


But reſolyed, It is well enough; for 1/, *T would be P. 449. 
dangerous to expect till they became in decay, for then there 
muſt be no beacon till repaired, nor no watch-houſes in the 


mean 


time, which would be dangerous for the place. 2. 


'Tis to be preſumed that the inhabitants will not tax them- 
ſelves unneceſſarily, and they do all concur in the taxation: 
And ſo the order was confirmed. 


Richard Sheldon verſus Michael Clipſham. 


Aſſumpſit. 


HE plaintiff declares in an Indebitat”, Aſſumpſit for Pleading. 
100). received to the plaintiff's uſe; and alſo upon 2 Jon 158. 


an Inſimul Computaſſet for another 100). the ſame day. The 
defendant pleads, that the ſaid ſeveral ſums of 100. in the 
declaration reſpectively ſpecified, are for one and the ſame 
cauſe of action for one fum of 100. only, and not for ſeve- 
ral ſums of 1007. and that after the time of the ſaid ſeveral 
promiſes reſpeQively ſpecified, vi. ſuch a day, the defen- 
dant paid to one Bellamy by the plaintiff's order 30l. in part 
of payment and ſatisfaction of the monics in the declaration 
ſpecified ; and that the defendant in full payment and ſatiſ- 
faction of the ſaid monies demanded by the plaintiff in his 
declaration did then become bound to the plaintiff in a bond 
of 120). conditioned for payment of 65/. to the plaintiff at 


a certain day in the ſaid condition 


cified as yet not in- 


curred ; which 30l. and bond the plaintiff accepted; Et hoc 
parat, c. 
Upon this plea the plaintiff demurred, and the whole 


court 


were of opinion that the plea is good; for though 


'tis frequent to lay a declaration for a debt ſeveral ways in 
an Aſſumpſit, and *tis not a good plea to fay that the ſeve- 
ral ſums are but only for the ſum firſt mentioned, and fo 


go no 


farther ; yet when the defendant pleads over, that 


the very ſum demanded is ſatisfied, tis a good plea ; and if 
that the two ſeveral hundred pounds were two diſtin ſums, 
the plaintiff might have replied ſo, and taken iſſue there- 


upon. 


But he admits that there was but 100/. due, and 


that ſatisfied, the plea is good. But at the importunity of 


the plaintiff's counſel we gave him leave to waive the de- 
murrer, and take iſſue upon the ſatisfaction, upon paying to 


the defendant his colts, 


Elizabeth 


® P. 450. 


Accord, 

1 Dany, Abr. 
77 P. 4. 
241. p. 19. 
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Elizabeth Caſe verſus James Barber. 


12 plaintiff declares in an Indebitatus Aſſumpſit for 
20). for meat, drink, waſhing and lodging tor the de- 
fendant's wife, provided for her at the requeſt of the de- 
fendant, and lays it two other ways. The defendant pleads 
that after the making the ſaid promiſe, Ec. and before the 
exhibiting the ſaid bill, viz. ſuch a day, it was agreed be. 
tween the plaintiff and the defendant and one Jacob Barber, 
his ſon, that the plaintiff ſhould deliver to the defendant 
divers clothes of the defendant's wife then in her cuſtody, 
and that the plaintiff ſhould accept the ſaid Jacob, the ſon, 
for her debtor for g/. to be paid as ſoon as the ſaid Jar 
ſhould receive his pay due from his majeſty, as lieutenant of 
the ſhip called the Happy Return, in full ſatisfaQion and dif- 
charge of the premiſſes in the declaration mentioned; and 
avers that the plaintiff the ſame time did deliver to the de- 
ſendant the ſaid clothes, and that ſhe accepted the ſaid Ja- 
cob the ſon, her debtor for the ſaid g/. and that the ſaid ſon 
agreed to pay the ſame to the plaintiff accordingly; and 
that the ſaid Jacob afterwards, and as ſoon as he received 
his pay as aforeſaid, viz. 27 April 32 Car. 2. was ready ard 


offered to pay the ſaid gl. and. the plaintiff refuſed to receive 


48. 


it; and that the ſaid Jacob hath always ſince been, and fill 
is ready to pay the ſame, if the ſaid plaintiff will receive it. 
Et hoc paratus, fc, The plaintiff demurs. And it was al- 
ledged by the defendant's counſel that the plea is good; for 
though in Peyto's caſe, and formerly it hath been held, that 
an accord cannot be pleaded unleſs it appears to be executed, 
9 C. 79. b. 3 Cre. 46. pl. 2. yet of late it hath been held 
that upon mutual promiſes an action lies, and conſequently 
there being equal remedy on both ſides an accord may be 
pleaded without execution as well as an arbitrement, and by 
the ſame reaſon that an arbitrement is a good plea without 
performance; to which the court agreed; for the reaſon of 
the law being changed, the law is thereby changed; and 
ancienily remedy was not given for mutual promiſes, which 
now is given; and for this reaſon, Mich. 18 Car. B. R. 
Palmer verſus Lawſon, ante. In indebitatus Aſſumpſit againlt 
an Exccutor upon a contract made by the teſtator ; the 
defendant pleads judgment in debt upon ſimple contract 
againſt him for the debt of the teſtator, and after argu- 
ment ® reſoved a good plea ; becauſe though in debt againſt 


an executor upon a ſimple contract the defendant may de- 
| mur, 


ant of 


d till 
ve it, 
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mur, yet when he admits the demand, and executors are 
now liable to pay ſuch debts in adtion upon the caſe, the 


* 
* no 


judgment ſo obtained was pleadable; ſo Vaughan Rep. Dee * 
verſus Edgcomb. . 
But in this caſe at bar judgment was given for the plain- 


tif for two reaſons. 
t. Becauſe it doth not appear that there is any conſidera- 
tion that the ſon ſhould pay the g/. but only an agreement 
without any conſideration, 
2. Admit the agreement would bind, yet now by the ſta- 
tute of frauds and perjuries, 29 Car. 2. this agreement 
ought to be in writing, or elſe the plaintiff could have no 
remedy thereon ; and though upon ſuch an agreement the 
intiff need not ſet forth the agreement to be in writing, 
yet when the defendant pleads ſuch an agreement in bar, he 
muſt plead it ſo as it may appear to the court, that an ac- 
tion will lie upon it, for he ſhall not take away the plain- 
tiff's preſe t aQion, and not give him another upon the } 
agreement pleaded. 


— — 
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Charles Holmes verſus Elizabeth Meynel. 
Ejeftment. Derby. 


F the demiſe of Francis Meynel of the moiety of the fate. 

manors of Meynel- Langley and Kirk-Langley 300 meſ- 3 Panv. Ab. 
ſuages, 500 acres of land, 200 acres of meadow, and 500 — — 
acres of paſture in Meynel-Langly and Kirk-Langly. Upon 2 Show. 136. 
Not guilty pleaded, the jury find a ſpecial verdict, viz. Pollext. 425. 


That one Iſauc Meynel was ſeiſed in fee entirely as well — 


of the manor of Meynel and Kirk-Langly, as of all the te- = 
nements in the declaration, 2 Novemb. 1675. made his will 
in writing thus: I give and deviſe all my lands in Meynel 
and Kirk- Lengly in the county of Derby unto my two daugh- 
lers Elizabeth and Anne Meynel, and their heirs, equally to 
E e be 


P. 453. 
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be divided betwixt them: and in caſe they happen to de 
without iſſue, then I give and deviſe all the ſaid lands to my 
nephew Francis Meynel, eldeſt ſon of my brother JWVillien 
Meynel deceaſed, and to the heirs male of his body ; and for 
want of ſuch iſſue, to William Meynel, brother of the aid 
Francis, and the heirs male of his body, the remainder to 
Godfrey Meynel, brother of the ſaid Franci- and William in 
tail male, the remainder to John brother of the ſaid Francis, 
William and Godfrey in tail male; and for want of ſuch if- 
ſue I give and deviſe the ſaid lands to the next heir male of 
the name and family of the Meynels, and died without iſſue 
male, having iſſue Elizabeth, now defendant, and Anne, his 
two only daughters, who entered and became ſeiſed prout 
Lex, Cc. Anne died without iſſue, Francis the leflor of 
the plaintiff entered. 

And if for the plaintiff, for the plaintiff, He. 

After ſeveral argutnents at the bar, the court by the 
mouth of the chief juſtice gave judgment for the defendant. 
1 had prepared my argument, as the reſt of the judges had 
done; but in regard we were all unanimous, it was thought 
needleſs for us all to argue. My argument follows. 

In this caſe two points have been raiſed. 

* 1, What eſtate Elizabeth and Anne have by this will. 

2. Whether upon the death of Anne without iſſue Franci: 
in remainder takes any thing ? 

As to the 1ſt, I conclude that Elizabeth and Anne have ſe- 
veral eſtates-tail by moieties; for though the deviſe be to 
them and their heirs in the beginning, yet when the will 
afterwards ſays, And if they die without iſſue, it ſhews that 
{heirs ) was intended heirs of their bodies: ſo it hath been 
conſtrued in grants. 

5 H. F. 6. 4. Lands granted to man and his wife, C ali: 
keredibus of the huſband, if the heirs of the huſband and 
wife thall die ſine heredibus de ſe, the huſband and wife had 
an intail: A fortiori in a will, 2 Cro. 448. King verſus 
Rumba!, where many books are cited; and Bridgman 1. 
Pell verſus Brown ; ſo that as to this point, 'tis not much 
denied on either ſide. 

As ts the 2d point. I conceive Francis takes nothing upon 
the death of Anne, but that her part remains to her ſiſter by 
way of a croſs remainder. 

t. I take notice that the main deſign and intent of the 
teſtator was, that in the firſt place he would take care of bi 
own children, and then look after the continuation of hs 
own name and family; for firſt he gives to his daughters, 


and afterwards the remainders to his nephews, then to the 
. nevi! 
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next heir male of the name and family of the AMeynels, 

following herein the ſaw of nature, and the ordinary courſe 

of the world. 

That this was the intent appears by the words of the 
will: 1. In caſe (they) die without iſſue, i. e. both of them, 
is not they or either of them. 2. All the ſaid lands, which 
imends both parts, and not a moiety ; and 4 cannot paſs 
til both are dead without ifſue. And if the teſtator had 
been aſked, what he meant by the lands going to his nephew 
aſter the death of his daughters without iſſue, he would 
hare anſwered, that he ſhould have the lands when both of 
his daughters ſhould be dead without iſſue, and not before. 

2. This intent conſiſts with the rules of law, for *tis a 
general rule, That a will fball never be canfirued by implica- 
tion to difenterit the heir at law, unleſs fuch implication be ne- 
ceſſary, and not only conſtruci i ve and poſſible, 13 H. 7. 17. 
Br. Deviſe 52. A man deviſed his goods to his wife and 
after the deceaſe of his wife, his ſon and heir ſhall have the 
houſe wherein his goods are; the ſon ſhall not have the 
houſe during the wife's life ; for though it be not ® expreſsly P. 454. 
deviſed to the wife, yet by his intent it appears, that the 
fon ſhall not have it during her life, and therefore it is a 
good deviſe to the wife by implication, and the deviſor's in- 
tent: but if it were a deviſe to a ſtranger after the death 
of the wife, the heir ſhall have it during the wife's life, 
becauſe it is not a deviſe to the wife by a neceſſary impli- 
cation. 

Hill. 20 E 21 Car. 2. C. B. Gardiner verſus Sheldon, 
Vaughan 295. Williem Roſe made his will thus, My will and 
meaning is, that if it happen that my ſon George, Mary and 
Katharine my daughters, do die without iſſue of their bodies, 
then all my freeholds ſhall come, remain and be to my nephew 
William Roſe and his heirs for ever. Reſolved the ſon and 
daughters had no eſtate by the will, and ſo are the books of 
Moor J. pl. 24. and 123. pl. 269. 2 Cro. 74 C 75. Herten 
verſus Horton. 

In our caſe here is no neceſſary implication that Francis 
muſt take immediately after the death of Anne without iſ- 
ſue, for Elizabeth is (till alive, and he is not to have the 
land till the deviſor's daughters ſhall die without iſſue. 

2. Had the teſtator ſet forth at length the croſs remain- 
ders, this queſtion had been out of doubt. Now he being 
imps Confelii we ought by conſtruction to make his words 
anſwer his intent, appearing in cther parts of the will, as 
near as may be. | 

As for authorities we muſt not expect many in caſe of a 

Ee 2 Will 


P. 455. 


Term. Mich. 33 Car. 2. B. R. 


will, for the old books cannot have any unleſs of a deviſe 
by cuſtom, which is rare; and every cafe upon a will ſtand: 
upon its own legs, according to the penning thereof; yet 
Mich. 32 Eliz. C. B. 4 Leon. 14. pl. 51. is direct in the 
point. The caſe was, A. ſeiſed of lands had iſſue two ſons, 
and deviſed part to his eldeſt in tail, and the other part to 
his younger in tail, with this clauſe in- the will, That if ary 
of his ſons died without iſſue, that then the whole land ſbould 
remain to a ſtranger in fee, and died; the ſons entered into 
the lands deviſed to them reſpeQively, and the younger died 
without iſſue, and he to whom the fee was deviſed entered; 
and adjudged that his entry was not lawful, and that the 
eldeſt fon ſhould have the land by the implicative deviſe. 

As to the caſes objected, which are, 2 Cro. 655. Guilber! 
verſus Witty. A deviſe of three ſeveral meſſuages to three 
ſeveral children, Provided if all my ſaid children ſhall dit 
without iſſue of their bodies, then all the ſaid meſſuages ſhall 
remain to my wife and her heirs, and two died. Reſolved 
the wife ſhall have the two parts. | 

Reſp. That differs much from this caſe, becauſe there 
are three deviſes, in which caſe croſs remainders will be 
more difficultly ſettled ; for whether the ſurvivors ſhall be 
jointenants for life with ſeveral inheritances, or tenants in 
common in tail, would be perhaps ſome queſtion, as appears 
by the report of the ſame caſe, 2 Roll. Rep. 281. Butin 
our caſe no ſuch difficulty can ariſe. 

Object. Paſch. 12 Fac. C. B. Johnſon verſus Smart, 2 Rol. 
Abr. 416. F. pl. 3. A deviſe to two for their lives, remain- 
der to their two ſons, equally to be divided and to their 
heirs, and each of them to be the other's heir; and if they 
both ſhall die without iſſue, the remainder to another; one 
dies, his ſhare ſhall go to the remainder man. 

Reſp. This caſe cannot be law, becauſe tis apparent that 
cach of them was to be the other's heir, which is as plain 
a croſs remainder as can be. 2. This caſe was received by 
Roll from ſome other hand, and it is reported in a private 
report to be quite another caſe ; for *twas upon evidence in 
a trial at bar in a caſe of a ſurrender of a copyhold, and 
not a deviſe; and Roll could not be a reporter at that time, 
tor *twas before he came to ſtudy the law. And each to be 
the other's heir makes a croſs remainder. Br, Deviſe 38. 
Done 44. Pet. Br. 94. b. pl. 431. 

ObjeA. Dyer 326. a. Huntley's caſe, which was, that he 
being ſeiſed of two houſes, one in St. Michael Queenkith, 
and the other in St. Michael Fleſh-Shambles, which laſt pa- 
riſh was laid to the pariſh of Chriſt-Church in London, and 


_ deviſes 
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oo dexiſes that houſe in St. Michael Fleſb-Shambles to his wife 
2 for life, the remainder to a woman and her brother, and the 
r 8 heirs of their bodies, and for default of ſuch iſſue, to the 
bg ht heirs of the deviſor ; the brother dies without iſſne; 
3 10 the ſiſter hath iſſue, and dies; and whether the intice houſe 
if ſhall go to the iſſue, or only the moiety, and the other 
& a 4 moiety to the heir of the deviſor, was the queſtion, 
Lp Reſp. Though this queſtion is put in the book, yet I find 
er died no argument of it; and that caſe will differ from this, in 
TID regard there the particular eſtates were not limited to the 
* children, but to ſtrangers, and ſo intrenches not upon the 
viſe. rule in 13 H. 7. whereby an heir is diſinherited. And Dyer 
* ſeems to intimate, that the pleading of the caſe was more 
1 0 — * — ng Ang ” 3 the ſtreſs of the 
| e pleading, that the houſe lay in the“ pa- “ 
wh Fr riſh of Chriſt-Church, whereas the will ſays, ke St. Michael * 
Ae Fle Shambles, without averment of the union of thoſe pa- 
tines. And 1 And. 21. ſays, the ſtreſs of the caſe was upon 
1 the apportionment of rent. . 
1 0. - to Juſtice Windham's caſe, 'tis not to our purpoſe, be- 
hall be cauſe that is the caſe of a deed, which muſt be taken ſtrong- 
e eſt — the grantor : here it is the caſe of a will, the 
ape 1 is to be made according to the intent 
n And ſo upon the whole matter, in regard the words make 
2 4 againſt the plaintiff, and the intent makes for the defendant, 
"yy | conceive judgment ought to be given for the defendant. 
© their 
| ” they Morgan verſus Vaughan. E'»ror in Dower at 
; Brecnock, 
ent that | 
| HE caſe was, 20 Car. 2. Vaughan b i 
as plain * | aughan brought a writ of gg 
robs by 1 dower unde nihil habet in the great ſeſſions at Brecnack 2 "Ade. 
* againſt Morgan, and had judgment, And Morgan the te- 157 . . 
3 nant brings a writ of error, and aſſigns for error, that he 32 160 
1d, and was an infant at the time of the judgment given, viz. of Siu. 9 
e . the age of fourteen and no more, and that he appeared by 
de "arp. whereas he ought to have appeared by guardian, 
viſe J. "= upon this infancy iſſue was taken, and laid to be at 
- gavenny in Com. Monmouth, and tried at Monmouth, ard 
bake ound for the plaintiff in the writ of erro:. 
peenkth 0 — * Pollexfen moved in arreſt of judgment two ex- 
| laſt 4* , . 
2 100 > 1. The writ of error was brought 26 Car. 2. and the 
" deviſa nant had alledged in 20 Car. 2. that he was 47fra otatom, 


Vim 
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viz. fourteen and no more; and this writ of error is brought 
26 Car. 2. and error aſſigned by attorney, and then of his 
own ſhewing he was alſo under age when he brought the 
writ of error, and aſſigned the error, and he is now eſtop- 
ped to fay the contrary. | 

2. This infancy ought to have been tried where the land 
lies, which is in Brecnockſbire, and the viſne is from Aber. 
gavenny in Monmouthſhire, and there is no ſuggeſtion that 
'tis the next county to Brecnockſhire. | 

But notwithſtanding theſe objeQioris judgment was re- 
verſed by the whole court. 


As to the firſt, Here is no eſtoppel, becauſe the alledging 


the preciſe age in the viz. is idle and not traverſable, and 
he might have alledged any other age, and the defendant in 
the writ of error could not have taken iſſue upon it. 

Paſch. 12 Eliz. Dyer 289. 6. pl. g. The lord diſtrains for 
rent the cattle of the tenant, leſſee for ſixty years; who 
pleads that the tenant made him a leaſe for ten years, and 
prays in aid, and granted. Afterwards the bargainee of the 
tenant after the ten years were expired, enters, the leſſee 
pleads his leaſe of ſixty years: Reſolved he was not ef- 
topped by pleading his leaſe to be but ten years in his Aid 
prier, becauſe the leaſe, not the number of years, was ma- 
terial. 

Mich. 7 E. 4. 18. Fitzh. Eſtoppel 69. Reſeour. The 

laintiff declares that B. held of him an houſe and an acre 
of land by ten marks, and that the plaintiff diſtrained, and 
the defendant made Reſcour. The defendant pleads that the 
plaintiff at another time brought an aſſize againſt the ſaid B. 
of the ſaid ten marks, who pleaded Hors. de fin Fee, and 
the plaintiff made title that the defendant held the houſe, 
and five acres of land and a mill by the ſervices of ten 
marks, and ſo within his fee, and that the plaintiff was 
nonſuit, and after B. leaſed to the defendant for years, and 
demands judgment if the plaintiff ſhall be received to ſay, 
that the ten marks are iſſuing out of the houſe and acre only; 
and reſolved that the plea is not good, becauſe the quantity 
ol the ſervices is not material in an action of Reſcous, but 
the tenure only. | 3 

Fitz. Eſtoppel 247. Aſſiſe by Jane late wife of Richard 
Griffith; the defendant pleads feoffment by deed of the 
plaintiff 's father with warranty; the plaintiff replies Riem 
paſſa per le fait ; the defendant rejoins, that the defendant 
before that time had brought an aſſiſe againſt the plaintiff 
and her late huſband, who to it pleaded that the lands were 


given to one W. and M. his wife, and the heirs of thei 
| = bodies, 


replica 
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bodies, the remainder to Jane, the now plaintiff and her 
heirs, that M. died without iſſue by . and that V. after 
the death of M. aliened in fee to the now defendant, for 
which Jane entered and demanded judgment &i, Ec. the plain- 
tiff there, and now the defendant replied, that the feoffment 
was during the life of M. by the deed, and the jury found 
accordingly ; judgment if the plaintiff ſhall now be ad- 
mitted to plead, that nothing paſſed by that deed : and te- 
Jolved the plaintiff here was not eſtopped, becauſe in the * 
firſt aQion the deed was not in queſtion, but the time of the 
feoffment, viz. whether before or after the death of M. . 

Fitz. Brief 180. H. One ſhall not be eſtopped but of * P. 458. 
that which he may have a traverſe. 

As to ſecond point, Nonage was well tried where the party 
was commorant, and not where the writ was brought, be- 
cauſe collateral to the action. 1 Bulſir. 129. 1 Brown, 
150. Ord verſus Moreton. Fitz. Viſue 63, 


Sir George Fletcher's Caſe. 

N replevin. The defendant avows upon the ſtatute of Deer-ſtealing, 
[:; Car. 2. cap. 10. for killing of deer, and that the Tem. 323. 
plaintiff was aiding to the killing of deer in the avowant's 
park ; the plaintiff pleads in bar, that ſhe was not aiding, 
and iſſue thereupon, and verdiQ for the plaintiff. 

And it was moved for the avowant, that the iſſue is a jeo- 
fail, becauſe it is an immaterial iſſue; for the aiding was 
found before a juſtice of peace, and ſhall not be tried over 
again. I was not at the reſolution of the court but it ſeems 
plain that the ſtatute of 32 H. 8. cap. 3o. helps misjoining 
of iſſues. 3 Cro. 778. Dighton verſus Bartholomery, Goldſb. 

pl. 15. 

0 : 657. B. B. Spathurſt verſus Overind, error in C. B. 

debt upon a bond againſt Gr. Spat. as executor of 7 Spar. 

The defendant pleads it is not his deed; the jury find it is 

the deed of Spat, as the plaintiff declared. And in error 

judgment affirmed, becauſe here was an affirmative and a 

negative, and by the jury's finding the plaintiff had cauſe 
action. | 

If the bar be good, and the replication naught, and iſſue 
be taken upon it, they ſhall replead to the replication, and 
the bar remains; and ſo if the bar is good, and the repli- 
cation good, and the rejoinder naught, and iſſue taken up- 
on it, they ſhall replead to the rejoinder, and the bar and 


replication remain: but if the bar is naught, and the 
replication 
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replication good, and iſſue taken upon it, they ſhall replead un 
for the whole ane w, becauſe the bar was naught. Long 5 E. tiv 
4. 10g. 4. col 
| ter 

* P. 459. * Jane Kingdon Adminiſtratrix of Richard Kingdon * 

Eſquire, Plaintiff; Richard Jones Lord Viſcount pft 
Ranelagh, Sir James Hays & al, Defendants, — 
Error in C. B. Covenant. * 

pot 

Error. H E plaintiff brought an action of covenant, and judg- ap 

Skin. 6. 26 - - - 

72 ment was given againſt her in C. B. upon demurrer; Ha 
and now ſhe brought a writ of error in B. R. and the cafe jeſt 
upon the record in ſhort is, l qu: 

The plaintiff declares upon articles indented of nine parts, in 
dated 5 Aug. 23 Car. 2 made between the ſaid lord viſcount tivi 
Ranelagh of the firſt part, Sir Alexander Bence of the ſecond om 
part, Sir James Hayes of the third part, John Bence of the tate 
fourth part, Jeſepl Dean of the ſixth part, Robert Hunting- pro 
ton of the ſeventh part, John Stepney of the eighth part, and fier 
the ſaid Richard Kingdon of the ninth part, wherein after a cep 
recital of an indenture under the great ſeal of England dated ab ( 
4 Aug. 23 Car. 2. whereby the king granted a leaſe of the con 
great branches of his revenue in Ireland to the ſaid lord viſ- [ 
count Ranelagh, Sir Alexander Bence and the reſt, for five Art 
years, to end 25 Decemb. 1675. The parties did all agree 16' 
amongſt themſelves ſeverally, that the ſaid profits of what ing 
ſhould accrue after all the payinents to be made purſuant ta to 
the king's grant, ſhould be divided into twelve parts, viz. ſur1 
four parts to the lord viſcount Ranelagh, and the other eight wel 
to each of the others. And that no money ſhould be paid out part 
of the office (which was to be kept for iſſuing out of caſh) bee; 
but according to the indenture made by his majeſty ; and pay 
150 J. quarterly to each ſhare; and that the 1507. ſhould the 
not be taken out of the caſh, but ſhould be continued there, 5 
and a note given by the receiver general of the ſaid parties _ 
declaring the ſame to be advanced for the carrying on of the 285 
undertaking, at intereſt of 100. per cent. until all the ſaid :nte 
articles ſhould be pertormed, and that the ſaid intereſt ſhould the 
be paid quarterly, And if there ſhould not be ſufficient whi 
caſh to anſwer the ends of the agreement, then the quarterly the 
payment ſhould be made uſe of to that purpoſe. 5 

Et convent” fuit & agreat* inter omnes & ſingulas diQas * 
perſonas Articulis prædictis, & quibuſlibet eorum per & he 
pro ſcipſo ſeparatim & reſpe&ive & non conjunQim vel "5% 


unus 
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ead unus eorum pro altero eorum & pro ſeparalibus & reſpec- 
E. tivis Hzredibus Executoribus & Adminiſtratoribus ſuis“ P 
convenit promiſit conceſſit & agreavit ad & cum quolibet al- 
tero eorum ſeparatim & reſpeQive & non conjundtim & ad 
Jon & cum Executoribus & Adminiſtratorbus ſuis quod quilibet 
predid. partium Articulis prædictis teſpective Hæredes Exe- 


8 cutores & Adminiſtratores ſui & quilibet eorum ſecundum 
* illorum & cujuſlibet illorum di & proportionabiles partes vel 
ſortes de tempore in tempus & ad omnia tempora extunc im- 
poſterum bene & ſufficienter ſalvarent ſervarent indemp' & 
dg. indemnificat. quemlibet & unumquenqueal” & ejus & eorum 
rer; Hæred. Execut. Adminiſtrator. & Aſſign. contra Regiam Ma- 
Cake jeſtatem Hæredes & Succeſſores ſuos & omnes perſonas 
| quaſcunque de & ab omnibus. & quibuſlibet Conventionibus 
arts, in prætecitat. Indentura content. ex partibus dictarum par- 
dunt tium Articulis prædict' agend. & performand. & de & ab 
cond omnibus actionibus ſectis & moleſtiis quæ in lege vel æqui- 
the tate vel aliter venirent creſcerent vel acciderent vel ſurgerent 
bing - pro vel ratione cujuſlibet materiæ vel rei quæ agerentur vel 
and fierent in vel per rationem vel ſuper computum did ſuſ- 
er 2 ceptionis in prædict' recitatꝰ Indentura mentionat. & de & 
ated ab omnibus cuſtag. miſis & demand. quibuſcunque tangen. vel 
the concernen. eadem. | 
viſe Et ſi accideret quod aliquis vel plur. diQtarum partium 
five Articulis przdiQ”* ſhould happen to die before 25 Decemb. 
gree 1675. that then the ſhare and intereſt of the perſons ſo dy- 
v hat ing ſhould devolve and be veſted in the ſurvivors according 
at ta to their reſpective ſhares : and that then likewiſe the ſaid 
VIZ, ſurviving parties within two months after ſuch death ſhould 
eight well and truly pay to the executors and adminiſtrators of the 
f out party dying all and every ſuch ſum and ſums of money as had 
aſh) been advanced by the party deceaſed out of the ſaid quarterly 
and payments of 150/. per annum, together with the intereſt 
ould thereof which ſhould be then due and unpaid. 
here, That the inteſtate Richard Kingdon died before 25 De- 
ties cemb. 1675. viz. I Decemb. 1675. and that the ſum of 
ide 2850 J. before the ſaid 1 Decemb. 1675. was advanced by the 
faid inteſtate out of the ſaid quarterly payment of 1 50 J. and 
ou that 7121. at his death was due for the intereſt thereof, 
cien 


which the defendants have not paid, but do deny to pay to 
terly the plaintiff. 
The defendants plead, that by the ſaid articles it was pro- 


lickas vided between the parties aforeſaid, that it ſhould not be 
21 : lawful for the ſaid parties, or any of them, at any time or 
5 = times during the continuation of the ſaid undertaking direQ- 
un 


ly 
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ly or indireQly to give, grant, fell or aſſign his or their right, g 
* P. 46 title or intereſt of, in or to the aforeſaid indenture or any */ 
401. covenant, clauſe or agreement in the fame contained, to Hu 
any perſon or perſons whatſoever, niſi cum licentia & conſen. 
ſu of any four at the leaſt or more of the reſt of the parties afte 
do the ſaid articles, as by one part of the ſaid articles under the 
— the ſeal of the ſaid Richard Kingdon hic in Cur" prolat ap- 


pears ; and that the ſaid Richard Kingden in hislife-time after 
the making the ſaid articles, viz. 27 Novemb. 2) Car, 2. 
apud, &c. with the licence and conſent of the ſaid lord vif. 
count Ranelagh, Sir James Hayes, Fohn Bence, TFoſeph Dean 
and Robert Huntingdon, five of the ſaid parties, by a writ- 
ing under his ſeal dated the ſame day and year, did aſſign 
and transfer to Lemuel Kingdon and William Dawſon all his 
right and intereſt which he had by virtue of the faid grant 
of the king; by virtue whereof all the eſtate and intereſt of 
the ſuid Richard Kingdon in the indenture and articles afore- 
faid were inveſted in the ſaid Lemuel Kingdon and William 
Dawſon, ſo as the part, proportion and intereſt of the ſaid 
Richard Kingdon to the ſaid indenture and articles per jus ac- 
creſcendi did not come to the defendants. Ft hoc parati ſunt 
werificare, unde e. To this plea the plaintiff demurred; 
and judgment was given in C. B. for the defendant. 


v2 E528 Ferse 5 


Grace Cockman verſus William Farrer. 


Error. WRIT of error to reverſe a fine levied in C. B. the | 
3 8 — writ. of error was ſpecial, viz. that Hugh Haworth aQi 
5 ' © was ſeiſed of a meſſuage, 10 acres of land, and 9 acres of rev 
z Jon. 18% paſture cum pertin' in Hallifax in Com. Ebor in his demeſne Ane 
8 as of fee, and held them of Sir Arthur Ingram knight, as of in ( 
his manor of Hallifax in free ſocage, viz. by fealty only; > 
and fo being ſeiſed 23 Novems. 17 Fac. made his laſt will viec 
and teſtament in writing, and by the ſame did give the ſaid ſo t 


tenements to Michael Faqcett for his life, the remainder to 
Hugh Fawcet and the heirs of his body, the remainder to the 
heirs of the body of the ſaid Michael Fawcet, the remainder 
to Michael Ward and his heirs for ever. That the ſaid 
Hugh Haworth died. 

That the ſaid Michael Fawcet entered and died, and that 
Hugh entered and became ſelſed in tail, with the remainder 
over. 

That the ſaid Hugh levied a fine Paſch. 17 Car. 1. to Wil. 


liam Bradſhew and Thompſon, in which there was error Ad 
grave 
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ave damnum Gracia Cockman Vidue, ſiſter and heir of 


Miele! Ward deceaſed, eo quod the ſaid Michael Faqucet and P. 462. 


Hugh Fauuset died bath without iſſue. 

The plaintiff aſſigns for error, that the ſaid Hugh Fawcet 
after the acknowledgment before commiſſioners, and before 
the return of the writ of covenant upon which the ſaid fine 
was levied, viz. 6 April 17 Car. 1. died. It was thus: 

17 Febr. 16 Car. 1. Date of the writ of covenant. 

18 Febr. 16 Car. 1. Date of the Dedimus Poteſtatem, 

22 Marcii 16 Car. 1. The caption. 

6 April 17 Car. 1. Hugh Fawcet died ante ret? Brevis. 

Paſch. 17 Car. 1. The king's filver entered; ſo there 
was no queſtion but that it is error. Whereupon the plain- 


tiff prayed a writ of ſcire facies to the conuſees, and to their 


heirs, and to the tertenants of the land, who returned ſcire 
feci upon T homas T hompfan one of the ſaid cognizees, and 
one William Bradſbew, couſin and heir of the ſaid William 
Bradſhaw, who was dead, and alſo William Farrer, eſq; 
the defendant and others tertenants. 

.. The defendant Farrer pleads the very fine (now endea- 
voured to be reverſed) and five years in bar of the writ of 
error, to which the plaintiff demurred; and adjudged by 
the whole court for the plaintiff, and the fine was reverſed, 
and the reaſon was, Nen poteft adduci exceptio equſdem rei cu- 
Jus petitur di ſſoluio. 

Ce. Lit. 384. Tenant in tail makes a leaſe for life, or a 
gift in tail, rendering rent, and dies, the iſſue brings a for- 
meden in diſcender, the reverſion and rent is no bar to the 
action. Paſch. 95 H. 4. 40. 4. pl. 4. In a writ of error to 
reverſe an outlawry, the ſame outlawry is no good plea. 
And whereas it is ſaid, Co. 2 Inft. $18. that a fine of lands 
in C. B. in ancient demeſne is a bar after five years, it is in- 
tended another fine, and not the ſame which was firft le 
vied ; and the caſe is in Terminis 1 Anderf. 172 C 74. and 
ſo the fine was reverſed. | 


Term. 
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Error. 

3 Danv. Ab. 
32. b 5. 
Skin. 39. 
2 Show. 177. 
3 Mod. 249. 


Wedgewood and others verſus Baily and others. 
Trover, Staff. Error in B. R. 


ROVER by five, and before verdi& one of them 

dies, and they proceed to trial, and verdict for the 
plaintiffs, and then the plaintiffs ſuggeſt, that one of them 
is dead, and pray judgment for the reſt, and had it; and 
the defendanis bring a writ of error, and aſſign for error, 
that the party died before verdiQ, and ſo a verdict was giv- 
en for a dead perſon. And after argument at the bar judg- 
ment was reverſed, becauſe every man ſhall recover accord- 
ing to the right which he hath at the time of the bringing 
the action; and therefore if the heir brings an ejectment 
and his anceſtor dies ſubſequent to his action, he ſhall not 


recover. And in this cafe, although the plaintiffs were 


joint-tenants, and had a capacity of having the whole ſurvive, 
yet in truth every one had but a moiety, and ſo were not 
at the time of the aQion intitled to ſo much as they are after 
the death of one of the plaintiffs. And as to the caſe of 2 
Bulſt. 262. Spring's caſe, he reports the reaſon of the judg- 
ment to be, becauſe by the death of one the action ſurvives 
to the other: but he miſtakes the reaſon, as appears by 
Read and Readman's caſe. As to the caſes where treſpaſs is 
brought againſt many, and one dies, they differ much from 
this caſe, becauſe there the treſpaſs is joint or ſeveral at the 
pleaſure of the plaintiff. As to the caſe of a replevin, 3 
Cro. 574. though an avowant is to ſome purpoſes a plain- 
tiff, yet he doth not bring the action, and ſo not within 
the rule, that the ſame right muſt continue which was at 
the bringing the action; and ſo judgment was agreed to be 
reverſed by the opinion of three againſt Doſben, who deſired 
time to conſider. ; 


Griffith 


8 


ih 
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* Griffith verſus Goodhand. Covenant. Midd. 


for ſeven years from 29 Sept. then next following the date 


which was 10 Julii 28 Car. 2. ſeven parts of all the grains Skin. 39. 


made in the defendant's brew-houſe, and aſſigns one breach 


- (inter alia) that the defendant with intention to deceive the 


plaintiff did put divers quantities of hops into the malt, of 
which the grains were made; by reaſon whereof the grains 
were ſpoiled, and became unprofitable to the plaintiff. 
Verdict for the plaintiff, and damages 100 J. 

And it was moved in arreſt of judgment, that this breach 
is out of the articles, viz. the putting the hops into the grains, 
and damages being entire, the plaintiff ought not to have 
judgment. But judgment was given for the plaintiff, be- 
cauſe the intention of the parties is to be conſidered in all 
contracts; and it was the intent of the parties here, that 
the plaintiff ſhould have the grains for the uſe of his cattle, 
and they will not eat them when hops are put into them. 
So if I covenant that I will leave all the timber which is 
growing on the land I hire, upon the land at the end of the 
term, if I cut it down, though I leave it on the land, 
it is a breach of my covenant. So if I covenant to 
deliver ſo many yards of cloth, and I cut it in pieces and 
then deliver it, it is a breach of my covenant ; for the law 
regards the real and faithful performance of all contracts, and 
doth diſcountenance all fuch acts as are in fraudem Legis. 

I grant to you an annuity till you have purchaſed 5 s. per 
annum rent, and you purchaſe 5 s. per annum jointly with 
another, that is no performance of the condition, becauſe 
my intent was that you ſhould purchaſe the rent for your 
own profit and advancement. Dyer 15. a. pl. 


Watkinſon verſes Mergatron. 


T HE plaintiff ſued the defendant in the eccleſiaſtical Prohibition, 
court at York, for marrying his ſiſter's davghter, and * 37- 


the defendant prayed a prohibition, becauſe out of the le- 
vitical degrees; but denied by the whole court, hecauſe it 
is a cauſe of eccleſiaſtical cognizance, and divines better 


* know how to expound the Jaw of marriages than the + p. 465. 


common 


® P. 464 


H E defendant covenants that the plaintiff, his execu- Condition. 
tors, adminiſtrators and aſſigns valeant & poſſint habere * Dann. Ab. 


by 


Recuſancy. 
2 Jon. 187. 
2 Show. 179. 


. 466: 
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common lawyers ; and though ſometimes prohibitions have 
been granted in cauſes matrimonial, yet if it were now Reg 
integra, they would not be granted. 


Okeden verſus Keynel. Ante 391. 


Ie upon 23 Eliz. cap. 1. fot not coming to 
church. At the trial, after the jury ſworn, and be- 


tote verdi& given, the deſendant came into the court, and 
did there ſubmit, recognize, confeſs and acknowledge, that 


he had offended and done ill in not going to church, and not 
conforming himſelf to the law therein, and did then prove 
that he had conformed himſelf ſince the ſuit brought, by 

ing to church, 3 the ſacrament, and behaving 
himſelf orderly and ſobetly during all the time of divine 
ſervice, according to the law; and did then and there pro- 
mile and engage to conform, and go to church, and there 
to behave himſelf ſoberly and orderly, according to the law; 
and that the ſaid defendant was never indicted or proſecuted 
for any offence of this nature before. 

This is an action for 20/. a month for not coming to 
church, ttied at the aſſizes in Dorſet, and a verdict for the 
plaintiff for 40I. At the trial the defendant comes into 
court and conforms, and makes the above written recogni- 
tion, Whether that doth diſcharge the action and verdiQ, 
or no, is the queſtion ? | 

And the whole court did refolve that the action and ver- 
did were diſcharged ; we did not argue the caſe publickly, 
but briefly gave our opinions. I had prepared my argu- 
ment, but ſince we all agreed in opinion we did not argue. 

The clauſes in the ſeveral acts of parliament to be taken 
notice of are theſe, 23 Eliz. cap. 1. Provided always, That 
every perſon guilty of any offence againſt the ſtatute (other 
than treaſon and miſpriſion of treaſon) which ſhall before he 
be thereof indited, or at his arraignment or trial vefore 
judgment ſubmit and conform himſelf before the biſhop of 
the dioceſe, where he ſhall be reſident, or before the juſ- 
tices where he ſhall be indifted, arraigned or tried (having 
not before made like ſubmiſſion at any his trial, being in- 
died for his firſt like offence) ſhall upon his recognition of 
ſuch ſubmiſſion in open aſſiſes or ſeſſions of the county, 
where ſuch perſon ſhall be reſident, be diſcharged of all and 
every * the ſaid offences againſt this a& (except treaſon and 
miſpriſion of treaſon) and of all pains and forfeitures for the 
ſame, 


1 Jac. 
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1 Jac. cap. 4. Provided nevertheleſs, and be it enaQed 
by the authority of this preſent parliament, That if any 
that is or ſhall be a recuſant ſhall ſubmit or reform him or 
herſelf and become obedient to the laws and ordinances of 
the church of England, and repair to the church, and con- 
tinue there during the time of divine ſervice and ſermon ac- 
cording to the true meaning of the ſtatute in that behalf in 
the ſaid late queen's time made and provided, that then 
every ſuch perſon for and during ſuch time, as he or ſhe 

- ſhall ſo continue in fuch conformity and obedience, ſhall 
from thenceforth be freed and diſcharged of and from any 
the penalties and loſſes which the ſame perſon might other- 
wiſe ſuſtain and bear in reſpect, or by reaſon of ſuch per- 
ſon's recuſancy. 

I conceive the proviſo in 1 Fac. cap. 4. doth diſcharge the 
penalty notwithſtanding the - intereſt which the informec 
hath in the ſame. | 

1. Becauſe the conforming was before trial. ; 

2. Becauſe by verdi& the plaintiff acquires no debt or 
duty till judgment. 

Mith. 37 & 38 Eliz. By all the juſtices of England, 1 
Roll. Rep. 94. If H. be convicted of recuſancy by procla- 
mation, and afterwards he conforms himſelf, he ſhall fave 
the penalty incurred before, becauſe ſuch conviction is by 
the words of 39 Elz. cap. 6. and 3 Fac. cap. 4. as ſufficient 
as if he had been tried by verdi& recorded. 11 Co. 60. 
Foſter's caſe. | 

Mick. 39 & 40 Fliz. 1 Roll. Rep. 94. Tenant in tail is 
convicted by proclamation, and dies, his heir ſhall not be 
ſubje& to the penalty by 33 H. 8. cap. 39. becauſe no debt 
ariſes thereby, becauſe *tis not a judgment ; but if he had 
been convited by verdia and judgment given thereon, he 
ſhould have been charged. 

Object. This will diſcourage profecutors. 

Reſp. *Tis no more loſs to him than if the recuſant had 
died, and the proſecutor did undertake this ſuit ſubje& to 
the ſame hazard. 2. As proſecutors are not to be uſed 
hardly, fo converts are to be encouraged, which made the 
lord chief juſtice Coke (in Dr. Fsſter's caſe) intercede for 
Foſter to the king after judgment, 2 Bul/t. 325. and did 
prevail, 1 Roll. Rep. 95. 
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Beſſey verſus Olliot & Lambert. Error. C. B. 


Norff. 
Falſe Impri- HE laintiff declares of a treſpaſs and falſe impri- 
| ſonment. ſonment, and detaining in, priſon gquouſq; finem fecit 
8 ad dammum 1001. The defendants juſtify by virtue of a 
Antea 421, Writ of Non omittas direQed to the ſheriff of Norfolk, and 


a warrant to the bailiff of the duke of Norfolk, tio whom 
execution of the ſaid warrant did appertain, who committed 
him to the defendant as keeper of the priſon of the liberty, 
The plaintiff replies, De injuria ſua propria, Abſy; loc, 
that the bailiffs took him within the liberty. The defen- 
dant demurs, becauſe the plaintiff traverſes a thing not tra- 
verſable, and anſwers not the defendant's bar; and judg- 
ment was given in C. B. for the plaintiff, 

The queſtion was this. A gaoler takes from the bailiff 
a priſoner arreſted by him out of the bailiff 's juriſdiction, 
Whether the gaoler be liable to an aQtion of falſe impriſon- 
ment? and the judges of the common pleas did all hold 
that he was; and of that opinion I am for theſe reaſons. 

1. In all civil ads the law doth not ſo much regard the 
intent of the aQor, as the loſs and damage of the party 
ſuffering; and therefore Mich. 6 E. 4. 7. a. pl. 18. Treſpaſs 
quare vi & armis clauſum fregit, & herbam fon pedibus con- 
culcando conſumpſit in ſix acres. The defendant pleads, that 
he hath an acre lying next the ſaid ſix acres, and upon it a 
hedge of thorns, and he cut the thorns, and they iſo invite 
tell upon the plaintiff's land, and the defendant took them 
off as ſoon as he could, which is the ſame treſpaſs; and 
the plaintiff demurred ; and adjudged for the plaintiff ; for 
though a man doth a lawful thing, yet if any damage do 
thereby befal another, he ſhall anſwer for it, if he could 
have avoided it. As if a man lop a tree, and the boughs 
fall upon another %% invito, yet an action lies. If a man 
ſhoot at buts, and hurt another unawares, an action lies. 


J have land through which a river runs to your mill, and[ 
lop 


3. 
of th 
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top the ſallows ® growing upon the river ſide, which acci - * P. 468, 

dentally ſtop the water, ſo as your mill is hindered, an ac- 

tion lies. If I am building my own houſe, and a piece of 

timber falls on my neighbour's houſe and breaks part of it, 

an action lies. If a man aſſault me, and I lift up my ſtaff 

to defend myſelf, and in lifting it up hit another, an ac- 

tion lies by that perſon, and yet I did a lawful thing. And 

the reaſon of all theſe caſes is, becauſe he that is damaged 

ought to be recompenſed. But otherwiſe it is in criminal . 
..caſes, for there Aus won facit reum niſi mens ſit rea. 

Mich. 23 Car. 1. B. R. Stile a. Guilbert verſus Stone. 

Treſpaſs for entering his cloſe, and taking away his horſe. 

The defendant pleads, That he for fear of his life by threats 

of twelve men, went into the plaintiff's houſe and took the 

horſe. The plaintiff demurred; and adjudged for the plain- 

tif, becauſe threats could not excuſe the defendant, and | 
make ſatisfaction to-the plaintiff. | 

Heb. 134. Weaver verſus Ward. Treſpaſs of aſſault and 

battery. The defendant pleads, that he was a trained ſol- 
dier in London, and. he and the plaintiff were ſkirmiſhing 

with their company, and the defendant with his muſket ca- | | 


faaliter, & per infortunium & contra voluntatem ſuam in diſ- 
charging of his gun hurt the plaintiff; and reſolved no good 
plea. So here, though the defendant knew not of the 
wrongful taking of the plaintiff, yet that will not make any 
recompence for the wrong the plaintiff hath ſuſtained. 

2. The defendant here ſuffers no wrong but by his own 
act and will, for he was not compellable to. be gaoler. And 
when a man takes an office, *tis preſumed he knows of all 
the conveniences and inconveniences which attend it. And 
in this, as in all other contracts, he muſt take the bad with 
the good. Vide Moor 457. pl. 629. Coot verſus Lightworth, 
a ſtronger caſe. 

. As the gaols of the counties are incident to the office 
of the ſheriff, 4 C. 34. a. ſo the gaols of liberties are 
incident to the lord of the liberty. And the gaoler is but 
ſervant to him, as the gaoler of the county gaol is to the 
ſheriff, and conſequently they underſtand one another, and 
are privy to each other's acts relating to the priſoners, in pre- 
ſumption of law. 

Object. By this way a ſubſequent ſheriff may be anſwer- 
able tor the tort of his predeceſſor. | 

Reſp. So it hath been reſolved for the reaſon before al- 


E py rol == b 
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* 2 Cre. 379. Wythers verſus Henley. Treſpaſs and falſe P. 40g. 


impriſonment, and detaining him for a month. The de- 
Ff fendant 
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ſendant juſtifies by virtue of a may out of the exchequer, 
directed to the defendant's predeceſſor, who took him by it, 
and alſo by virtue of a Latitat; and ſo the plaintiff was de- 
livered over to the defendant. The plaintiff replies as to 
the exchequer Proceſs, there was a Superſedeas, and that the 
predeceſſor detained him after the Superſedeas delivered; 
and as to the Latitat, that the plaintiff in that action or- 
dered the defendant's predeceſſor to diſcharge the now plain. 
tiff. And upon this plea the defendant demurred; and ad- 
judged: for the plaintiff, becauſe this detaining by the now 
defendant is 9200 a new taking. And the ſubſequent ſheriff 
is bound to take conuſance of the acts of his predeceſſor, 
And 'tis uſual in other caſes for one man to anſwer for the 
acts of another. 

gs Co. 100. b. Penruddock's caſe. Quod permittat againſt a 
feoffee for a nuſance ereQed by his feoffor. | 

2 Cro. 373. Rippen verſus Bowles, 1 Roll. Rep. 222. If 
I have a way over the land of J. S. who ſtopt it, and then 
let it to F. D. for years, { may have an aQtion againft the 
leſſee, and notice is not material. 3 Cro. 918. Prince verſus 
Allington. 

4. The inconvenience which would otherwiſe fall out; 
for the defendant ſhould be thus impriſoned, and have no re- 

— medy for his wrong, for the bailiff may be dead, or the ar- 
reſt might be by a deputy, or perſon inſolvent ; and no in- 
convenience on the other fide, for he may take ſecurity that 
he ſhall be charged with no priſoners, but what ſhall be le- 
gally committed; or perhaps he may have a ſpecial action 
upon the caſe for committing the priſoner to his cuſtody, 
not having been duly arreſted. 

But the other three judges refolved, that the defendant 
the gaoler could not be charged, becauſe he copld not have 
notice whether the priſoner were legally arrefted or not, and 
yet he is.not compellable to take the priſoner into his cuſtody, 
and if he let him go he is liable to the plaimiff in the ac- 
tion's ſuit for the eſcape. 

Afterwards Maynard ſerjeant moved farther, that the de- 
fendant is charged by the declaration for impriſonment 
uo: finem fecit pro deliberatione habend. which is not an- 
ſwered, for the impriſonment only is juſtified, and not the 
finem fecit; and this exception was taken Mich. 19 H. 6. 

35. 4. pl. 73. 1 Roll. Rep. 264. Sloroley verſus Eveley. But 

P. 470. we all thought the plea good notwithſtanding that ex- 

ception, becauſe he pleads Not guilty to-all prager the im- 

priſonment. | 
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July 18. 1682. Upon a Commiſſion of Review to the 


Court of Delegates. 


HE caſe was thus. Thomas Boone a merchant of Ex- 
cefler made his will, and died poſſeſſed of a perſonal 
eſtate of r00,000/. which lay in ſeveral places, and upon 
ſeveral ſecurities, left three ſons and five daughters, and 
gave his five daughters 3000. a- piece; he gave his ſecond 
ſon Chriſlopher Boome 2000). to be paid him at three ſeveral 
payments, and he gave him no more becauſe he found him 
improvident. He makes John his eldeſt ſon his ſole execu- 
tor, who proves the will, and ſwears to bring in an inven - 
tory. A time todo it is aſſigned him by the judge of the 
prerogative court of Canterbury, and he not doing it, CAriſ- 
topher, June 1680. takes out Proceſs and cites him before the 
judge of the prerogative court, who is ſatisfied that there 
needs no inventory. The will is proved per Teſter, and 22 
May 1680. ſentenced to be a good will. The cauſe why 
the judge thought an inventory not neceſſary was, becauſe 
the two firſt payments were made, and releaſes given, and 
then for the laſt by the will but 4/7. per centum was due, and 
Join allowed 60. and alſo offered Chriſtopher the laſt pay- 
ment. Chriſtopher not being ſatisfied with this, appeals to 
the delegates, who hear the whole cauſe, and ſentence that 
there was no need of an inventory at the plaintiff*s inſtance. 
And now Chriſtopher, upon a commiſſion ad revidend. the 
ſentence of the delegates, prays that the fentence may be 
reverſed, and that John may at his inſtance be compelled to 
bring in an inventory. His reaſons alledged by his counſel 
were. 1. There may be found another will wherein Chri/- 
topher may be executor, and then he will be to ſeek for the 
eſtate. 2. There may be ſpecialties taken by the teſtator in 
the name of Chrifiopher, and there being no truſt declared, 
the ſame will be conſtrued an advancement for Chriſtopher. 
3. Join the preſent executor may die inteſtate, and then the 
adminiſtration de bonis non will belong to Chriftopher. 4. 
The ſtatute of 21 H. 8. cap. 5. ſays, That the executor 
ſhall make a true and perfect inventory. 5. Join hath ſworn 
ſo to do, and no judge can diſpenſe with his oath. But 
notwithſtanding theſe arguments the ſentence was con- 
firmed by North lord chief juſtice of C. B. Wyndham juſtice, 
and myſelf, and Dr. Newton, and Dr. Oxinden; and as to 
the three firſt arguments there ſhall not be preſumed another 
will, ſpecialties or dying _—_ z and as to ine fourth, 
2 the 


Deviſe. 


.. 
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the intention of the ſtatute was for the advantage of legatees 


and creditors; and here the legacy is tendered, and no cre- in 
ditor complains ; and *tis found that Join hath acknowledged for 
in his hands 23000/. more than what will pay the debts and thi 
legacies. And by the ſtatute the inventory is to conſiſt only ba 
of goods, chattels, wares and merchandizes, and not of wi 
things in action; and this eftate conſiſts moſtly of fpecinlties ; Jay 
and it would be very drſadvantageous to debtors (as this cafe fir 
ts) to have their debts diſcovered when no neceſſity requires; bro 
and the ordinaty doth frequently diſpenſe with a longer time der 
to bring in an inventory, and ſo he may diſpenſe with the der 
inventory upon cauſe; and ſuch inventory was diſpenſed at 
with in the eſtate of fir Henry Martin who died 1641. and Tre 
in the caſe of YVandeput 1647. and ſo ſentence was confirmed. For 


—— YE — — 
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Put and Hardy verſus Sir William Rawſterne, — 

1 Sir Thomas Beckford & ald. two. 

rei | | | le 

Bart. ROVER of divers goods. The defendant pleads hte 
1 Abr. an action of treſpaſs Yi & armis brought againſt them to w. 
[oval = formerly, for taking and diſpoſing. of the fame goods; and dants 
Pollexf. 634. upon Not guilty pleaded, a verdict for the defendants: judg- from 
4 ws ment / aftio. The plaintiff demurs; and adjudged for the "nl 
: Show. 211. Plaintiff in this action of Trover, becauſe Trover and Treſ- ſhall 
poſs are actions ſometimes of a different nature; for Trover ſhall 


will ſometimes lie where Treſpaſs vi & armis will not lie; 
as if a man hath my goods by my delivery to keep for me, 
and I afterwards demand them, and he refuſes to deliver 
them, I may have an aQion of Trover, but not Treſpaſs vi 
f armis, becauſe here was no tortious taking: and ſome- 
times the caſe may be ſuch, that either the one or the other 
will lie; as where there is a tortious taking away of goods, 
and detaining them, the party may have either Trover ot 


Treſpaſs, and in ſuch caſe judgment in one action is a bar 
in 


r time dence to prove a wrongful taking, but only a demand and 
h the denial, and therefore the verdict paſſed againſt them in that 
xenſed action, and ſo were forced to begin 1 in this new aQion of 
and Trover. This judgment was given poſitively ”” Pembertox, 
rmed. Jenes and my ſelf, Dolben Aten. 
* , 
Hughs verſus Cornelius & al, *P. 473. 
ROVER for a ſhip and its. tackle and furniture. Trover. 
Upon Not guilty pleaſed a ſpecial verdict was, That in 59. | 
ene William Gault a denizen of England was owner of the à Show. x42, | 
N ſhip at the time of the taking, and was Dutch-buiit, and j 
taken in the war between the Dutch and French as a Dutch 1 
prize, and condemned for prize in the court of admiralty of f 
France, and ſold, and that when the ſaid ſhip was taken as n 
prize, there was amity between England and France. That 
the maſter was a Dutchman born, but a denizen of England. 1 
ne, The mate was Engliſh, and eight mariners Engliſb, and 
two Dutch on board; That the ſaid ſhip was ſold io divers 
perſons by virtue of the ſentence of the admiralty of France, 
leads and that the plaintiff bought the ſaid ſhip from the perſons 
them to whom the ſame was fold as aforeſaid; that the deten- 
; and dants as ſervants of the ſaid William Gault took the ſaid ſhip 
judg- from the plaintiff ; and if the defendants be guilty, Ec. 
or the The chief queſtion intended was, Whether this ſentence 
Treſ- ſhall be examined by the common law? And reſolved, It 
rover ſhall not, becauſe though it be in another king's dominions, 
t lie; we ought to give credit to it, or elſe they will not give cre- 
r me, dit to the ſentences of 'our courts of admiralty ; and the 
eliver defendants are at no prejudice ; for the way is, if they find 
afs vi themſelves aggrieved, to petition the king, who will exa- 
[ome- mine the caſe, -and if he finds cauſe of complaint, will ſend 
other to his ambaſſador reſiding with the prince or ſtate where the 
oods, ſentence was given, and upon failure of redreſs, will grant 
er of letters of marque and * and judgment was giyen 
a bar for the plaintiff, 


in 
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in the other. And the rule for this purpoſe is, That where. 
foever the ſame evidence will maintain both the actions, 
there the recovery or judgment in one may be pleaded in 
bar of the other; but otherwiſe not; and ſo this judgment 
will not claſh with Ferrer's caſe, 6 C. which is good in 
Jaw; for here it is to be preſumed that the plaintiffs in the 
firſt action had miſtaken their aQion ; for that they had 
brought a Treſpaſs vi & armis, whereas they had no evi- 


IN 
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—— N a trial at the bar in an information againſt Ford lord 
3 * Grey of Marte, and others, for taking away the lady 
2 Jon. 236, Henrietta Berkley, daughter of George earl of Berkley, 20 


2 Show. 218. Auguſt 34 Car. 2. The counſel for the king challenged w. 
ſome of the jurors who were returned out of the county of V 
, Surrey, and the counſel for the lord Grey inſiſted, that the br 
cauſe of the challenge ought to be preſently ſhewn, ac- bu 
cording to the ſtatute of 33 E. 1, called an ordinance for wi 
inqueſts, and to enforce them to do ſo, the counſel for the co 
lord Grey challenged touts peravail. But reſolved by the D 
* P. 474. whole court, ® That the king ought by that ſtatute to ſhew B. 
+ © cauſe of his challenge, but not before all the jurors of the nor 
panel are called over; for if there be enough beſides thoſe cot 
which are challenged, no cauſe ſhall be ſhewn of that chal. alre 
lenge ; and thereupon the defendants relinquiſhed their chal- it 
lenge, and the jurors find the defendants guilty. Of this jhe 
opinion is Stamford Pl. Coron. 162. 6. 7 
December 18. About three o'clock in the afternoon, or vpe 
a quarter paſt, died the right honourable ſir Heneage Finch, pla 
knight and baronet, lord Finch baron of Daventry, earl of bail 
Nottingham, and lord high chancellpr of England, at his = 
houſe in Great Qucen-ftreet. | uon 
inqu 
December 20. 1682. The great ſeal was delivered to fir by 1 
Francis North knight, lord chief juſtice of the common deſe 
pleas, and he became there lord keeper thereof. Ref 
| no e 
Deſigny 's Caſe. ing, 
| 8s 4 
Bail. D SIGNY a merchant trading to Jamaica, ſpirited 
——— on away the eldeſt ſon of one Turbet, who was a ſcho- In 


lar at Merchant-Taylors School, and a hopeful youth. 
Turbet exhibited an information againſt Deſigny, and upon 
Not guilty pleaded he was found guilty at Ni, Prius before 
the chief juſtice Pemberton, the fitting after Trinity-Term 
* laft, and this laſt Michaelmas-Term he appeared in court, 
and was fined 500. and to lie in priſon till he paid it; ſinoe 
which fine impoſed, the priſoner procured a promiſe of a 
Pardon of his fine ; but the court laſt term being informed 
of it, and it being an offence of an heimous vature, directed 
the father of the child to bring a Homme Replegiando, and 
thereupon an Elongatus was returned, and the priſoner 
charged with it in priſon; and now Deſigny Fe a 

ctter 


2 Show, 221. 
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letter from the commiſſioners of the treaſury, ſignifying his 
majeſty's inclination of pardoning the fine, if the judges of 
B. R. met at the lord ghief juſtice's chamber in Serjeant* 
Inn in Fleet-Street ; and upon hearing counſel of both ſides, 
we could not think it reaſonable to bail the priſoner upon the 
I/ithernam, but did propoſe, that if the priſoner would 
bring? 1000 J. into court, we would give him his liberty, 
but the money to be forfeited if he produced not the child 
within ſix months, and gave him time to conſider. The 
counſel for Deſiguy produced a caſe 16 R. 2. Rot. 16. B. R. 
David Degois verſus count de Warwick, and 5 H. 4. Ret. 2 5 
B. R. William Uſcot verſus Simon Brig, and 12 E. 4. 4. but 
none of the caſes reached to this caſe, wherein the defendant 
could pretend to no title to the child, becauſe he hath been 
already convicted upon an information. | 

It was objected, that if an Elegetus ef? returned by the 
ſheriff be concluſive to the defendant, ſo as he may not tra: 
verſe it, then the defendant hath no remedy. 

It was anſwered, 1. The defendant may bring an action 
upon the caſe for the falſe return, and if it be found for the 
plaintiff, the defendant in the Homine Rep/egiands may be 
bailed. 

2. If the ſberiff ſhall die before the iſſue tried, or the ac- 
tion brought, then the king may iſſue out a commiſſion to 
inquire of the truth of the return, which inquiſition taken 
by virtue of the ſaid commiſſion may be traverſed by the 
defendant in the Amine replegiando; and if the iſſue upon 
that traverſe be fqund for him, he ſhall be bailed. Vide 
Raft. Intr. 402. and 403. And the capias in Withernam is 
no execution; but unleſs the defendant will confeſs the tak- 
ing, and having the party in cuſtody, he cannot be bailed, 
as appears by all the caſes before cited. 


In the firſt week of January 1682. died Sir Thomas T wi/- 
den, knight and baronet, one of the juſtices of B. R. Gran- 
devus ſcuectute. He continued judge to his death, but was 
diſpenſed with from fitting in court by reaſon of his age and 
infirmity, and was allowed, ut dicitur, 5001. per annum pen- 
ſion from the crown; he died in Kent, of which county he 
was; none ſucceeded him at his death, becauſe juſtice Do/- 
ben was ſworn at his being diſpenſed with, about three years 


280. | 


P. 475. 


N Friday Fan. 5. 1682. In a matrimonial cauſe be- Cour:s, 


tween Emerton, alias Hyde, alias Dunblane, contr. 


Emerton, before commiſſioners of delegates, and to the tor- 
mer 
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mer commiſſioners a commiſſion of adjuncts being procured, 
all the judges who were therein named, and were then in 
town received a note ſubſcribed by the lord preſident of the 
council, the earl of Radnor, the duke of Ormond, lord ſtew- 
ard of the houſhold, Sir Leolin Jenkins knight, principal ſe- 
cretary, * doctor Hedges and doctor Saint John, two dec- 
tors of the civil law, condelegates with the judges, in 
theſe words, | ; 

We do appoint to meet and conſult about a day for the 
hearing and determining this cauſe upon the ninth day of Ja- 
nuary next, in the council-chamber at White-hall, between 
the hours of nine and eleven in the forenoon of the {ame day, 
and do require the proQors on each fide to attend accord- 
ingly, dated this ſixteenth day of December 1682. 

At the receipt whereof the judges were ſomewhat trou- 
bled, for that they head nothing of it before, and it is to 
attend at White-hall, whereas all commiſſions of delegates, 
wherein any of the judges are named, have always been 
heretofore executed at one of the Serjeants Inns, becauſe the 
judges ale conſtantly employed in the public affairs of the 
kingdom, in the buſineſs in their ſeveral courts,- and other 
things which cannot be done ſo conveniently for the ſubjeQs 
elſewhere ; and alſo every ſummons upon ſuch commiſſions 
uſed to be ſigned by one of the judges named in the com- 
miſſion, which was herein wanting; and thereupon ſix of 
the judges repaired together to the lord keeper North 10 in- 
form him of the matter, and to deſire his directions, who 
jeemed to adviſe that we attend according to the note, but 
put the judges in hope that the ancient courſe ſhould be ob- 
ierved in hearing the cauſe; he told the judges that the like 
had been attempted in Henry Martin's time, under pretence, 
that becauſe biſhops were named in the commiſſion, the 
e ommiſſion ought to be executed at Do#tors Commons, but 
the king ordered, that the judges ſhould not ſtir from their 
uſual places of executing ſuch commiſſions. This (ut dici- 
tur) did now ariſe from the promotion of Sir Leolin Jenkins, 
who 1s a Civilian, and would favour his profeſſion as much as 
might be. 


N Wedneſday January 17. 1682. at Juſtice - Hall at 
Old-Baily in London, a caſe was referred to the jul- 
tices, which was this; one Fletcher a widow, having ſeve- 
ral children by her former huſband. who lived in the pariſh 
of St. Buttolph without Aldgate, which pariſh lies in two 


counties, viz. London and Middleſex, marries a ſecond huſ- 
, 
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band, and then they put out the children to nurſe at Enfield 
in Middleſex, and then the mother dies, and after her the 
father-in-law ; the nurſe applies herſelf for money to the pa- . 
riſh of St. Butto/ph, which hath one church-warden, and 
ſeveral overſeets of the poor of the county of Middleſex, 
and city of London, and the pariſh rates are ſeveral; the wo- 


man * lived and died in that pariſh which lies in Middleſex, * P. 477. 


who contended with the other part of the pariſh in London, 
and upon application to the quarter-ſeſſions in Middleſex, 
the juſtices of peace there ordered that the part of the parith 
which was in London ſhould go equal charge in relieving 
theſe children; and that part of the pariſh which is in Lan- 
don not ſatisfied with the order, applied themſelves to the 
gaol-delivery at the O/d-Baily, and there reſolved. by Pember- 
ton chief juſtice, Dolben and other juſtices there, that with- 
out any particular uſage to the contrary, the pariſh in both 
counties ought to contribute their ſhares towards the relief 
of the children, becauſe the ſtatute of 43 Eliz. cap. 2. names 


only pariſhes; but in regard it was made appear that each 


part of that pariſh had diſtin officers, and made diſtinct 
rates, and had uſed time out of mind to make diſtin& ac- 
counts to the juſtices of each county, the court did not look 
upon each diviſion as a ſeveral pariſh, and thereupon order- 
ed, that that part of the ſaid pariſh which lies in Middleſex 
ſhall pay the nurſe, and provide for the future for the ſaid 
children. And it was reſolved; that no notice can be here 
taken of the place of the birth of the children, but of their 
laſt ſettlement, by 43 Eliz. cap. 2. becauſe they are only 
poor children, and not vagabonds; but they which are 
rogues or vagabonds within 39 Eliz. cap. 4. ſhall be provid- 
ed for by the place where they were born. | 

At the ſame ſeſſions a woman was indiQted as acceſſory 
afier to a burglary committed by one Johnſon in Leiceſter- 
ſbire. Johnſon had been tried and attainted, but procured 
his pardon, which hath been allowed; and now the wo- 
man prayed that ſhe might be diſcharged : but reſolved ſhe 
muſt plead to the inditment, for though if the principal 
have either his clergy, or be acquitted, or obtained his par- 
don before judgment, the acceſſory ſhall not be queſtioned ; 
yet if the principal be attainted, the acceſſory muſt anſwer, 
though the principal be pardoned. 


F. 676 
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EMORAND UM, the firſt day of this term Edmond 
Saunders, eſq; of the Middle Temple appeared at 

the Chancery-Bar, io a writ teſted in the vacation to com- 
mand him to take the ſtate and degree of a ſerjeant at law, 
and was there ſworn, and immediately went from thence inte 
the common pleas treaſury, and there in the preſence of all 
the judges, except Levinz who was ſick, made his count, 
and had his coif put on, and went to the common pleas bar, 
and made ſome motions, till the lord keeper came into the 
court of king's-bench, and then he was ſent for to the bar, 
and when he was there placed, the Jord keeper made a very 
excellent ſpeech to him, and then he came into the court, 
his writ for chief juſtice was read, and having taken the 
oaths of obedience and ſupremacy, and oath of chief juſtice, 


he was placed chief juſtice of the ſaid court, in the room of 


. 479. 


Sir Franci Pemberton, who was the day before ſworn chief 
juſtice of the common pleas at his own deſire, for that it is a 
place (though not ſo honourable) yet of more eaſe and plen- 
ty, as the lord keeper ſaid in — to Saunders. 

Memorandum, January 25, 1682. At the importunity of 
one Brumſtil, who did formerly pretend himſelf able to ad- 
vance the revenues of the crown, the king commanded all 
the judges to meet and conſider of his propoſals, which 
were in the general very extravagant, and totally rejected; 
but upon inquiry after the management of popular actions, 
we did find that the party who was plaintiff would frequent- 
ly get an execution to levy his part, and either left the king's 
part unreceived, or made ſome private agreement with the 
ſheriff or defendant, or elſe the ſheriff received it, and never 
accompted for it, for that it was not in charge in the ex- 
chequer, and thereupon all the judges made this rule to be 
obſerved in all their reſpeQive courts. 

That all clerks of aſſiſe and aſſociates do return the 
Poſteas in all popular and penal actions and informations qui 
tam, Ec. ex officio, into the reſpeclive offices whence they 
iſſue, and to receive their fees for the returping the ſame at 
the trial from the party for whom the verdiQ ſhall be 1 

2 


Term, Hill. 34 & 35 Car.. 2. B. R. 


and the maſter of the reſpective offices to whom the ſaid Poſe 
teas (hall be returned by the ſaid clerks of the aſſiſe ſhall ſend 
a note into the exchequer to the clerk of the eſtreats there 
to the intent the ſheriffs may be charged therewith, | 


Duncomb and Singleton verſus Sir William Walter, 
Error in C. B. Action upon the Caſe. Middleſex. 


D UNCOMB and Singleton bring an aQion upon the 


caſe againſt Sir Villiam Walter, executor of. David 
Walter, eſq; deceaſed, and ſet forth that the ſaid David 
Walter the teſtator, 21 November 30 Car. 2. was indebted 
to Jain Staley in 10094. for ſo much by the ſaid teſlator of 
the ſaid Staley had and received, and ſo being indebted pro- 
miſed to pay the ſame; and alſo that the ſaid Staley for five 
years laſt paſt, before the ſaid 2: November, was a gold- 
ſmith, and got his livelihood by buying and ſelling, and be- 
came indebted to Pigot in 200 J. to Clayton in 600 J. and be- 
ing ſo indebted, the ſaid 24 November began to conceal him- 
ſelf in his houſe with an intention to defraud his creditors, and 
became thereby a bankrupt within the meaning of divers 
acts of parliament. That 20 Febr. 31 Car. 2. at the pe- 
tition of Pigat and other creditors, exhibited to the lord 
chancellor, a commiſſion i ſſued out to certain commiſſioners 
to inquire thereof, who aſter the death of the teſtator, vix. 
14 May 31 Car. 2. by indenture aſſigned Staley's eſtate to 
the plaintiffs, by virtue whereof the plaintiffs are intitled to 
the ſaid 100 J. And the plaintiffs farther declare upon an 
Indebitatus Afſumpſut for another 1000 J. by the defendant 
received for the uſe of the teſtator. Upon Non aſſump/it 
pleaded, the jury find a ſpecial verdiQ, viz. that betore the 
plaintiffs original writ ſued out, viz. 1 November 1678. and 
by the ſpace of fave years then laſt paſt, the ſaid Staley was 
a trader, and during that time became indebted to the ſaid 
Pigat in 200 1. to Elizabeth Clark in 10001. and to the ſaid 
Martha Clayton in 6000 J. The ſaid Elizabeth Clark made 
her will 5 July 1677. and made Fohn Crew, eſq; her exe- 


cutor, and died, after whoſe death, and before Crew's 4 


probate of the ſaid will, viz. 6 November 1678. the faid 
eso proſecuted a bill of Middleſex againſt the ſaid John 
Staley and William Staley, returnable die Jovis prox” poſt 
quindenam Santi Martini, for the ſaid 1000 J. on which day 
he was arreſted, and put in ſufficieat ſecurity for his appear- 
apce, and ſo was delivered out of cuſtody. That afterwards, 


VIS 
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viz. 18 November 1678. which was before the return of the — 
ſaid writ, the ſaid John Crew proved the ſaid will. That mm 
the ſaid 18 November 1678. the ſaid David Walter received tror 

: the ſaid 1000 J. from the ſaid John Staley, being before that ing 
time due to the ſaid David Walter upon bond and judgment. 2 
That before the return of the ſaid bill of Middleſex, viz. 19 
26 Nov. 1678. the ſaid John Staley voluntarily rendered arr 
himielf in diſcharge of his bail in the ſuit againſt him by the the 
faid John Crew, and was then committed to the priſon of "$2.4 
the Marſhalſea for want of bail. That the ſaid debt due to the 
the ſaid Elizabeth Clark was a juſt and true debt, and the 
ſaid John Staley being ſo in cuſtody, 14 Febr. 33 Car. 2. did wh 
remain ever ſince his commitment, the ſaid debt not being caſc 
paid or compounded for. That the ſaid Staley was, and the 
yet is a ſubject of the king, born at Weſtminſter. That 20 , 


Febr. 31 Car. 2. at the petition of the ſaid John Pigot on 
his and others behalf, a commiſſion iſſued out of the chan- 
cery prout, and that the commiſſioners 14 May 31 Car. 2. 
aſſigned over the eſtate of Staley to the plaintiffs prout. That 
the ſaid 100 J. mentioned by the ſaid David Walter had and 
received, is the ſame mentioned in the declaration. But 
whether upon the whole matter the ſaid Fohn Staley was a 
bankrupt 18 November 30 Car. 2. penitus ignorant & petunt 
adviſamentum Curie, and if he was then a bankrupt they 
find for the plaintiff, and if not, then for the defendant. 
And judgment was given in C. B. for the defendant ; and 
now the plaintiff brings a writ of error, and aſſigns the ge- 
neral error. | 

The caſe in ſhort is, Staley being a trader becomes in- 
debted by bond and judgment to David Walter in 1000/. 
and to Elizabeth Clark in 1000 /. and to ſeveral other perſons 
in ſeveral other ſums. 5 July 1677. Elizabeth Clark makes 
her will, and John Crew her ſole executor and dies. 6 No- 
vember 1678. Crew arreſts Staley for the 1000 J. who im- 
mediately puts in ſufficient bail. 18 November 1678. Staley 
pays David Walter the 1000 J. and then the ſame day ren- 
ders himſelf to priſon in diſcharge of his bail, and lies in 
priſon to the time of the action, which is above two years, 

P. 481. 20 February 1678. a commiſſion iſſues 14 May following, 
the commiſſioners aſſign Staley's eſtate to the plaintiff; and 

the ſole queſtion is, whether Staley was a bankrupt on 6 

November 1678. which was the day of his arreſt ; for if ſo, 

then it is for the plaintiffs, becauſe he paid the 100 /. to 

David Walter after he became a bankrupt ; but if he did not 

become a bankrupt on that day, then it is for the de- 

ſendant. 
The 


Term. Hill. 34 & 35 Car. 2. B. R. 


The words of the ſtatute of 21 Fac. cap. 19. are, Being 
urreſted for debt, ſball after his or her arreſt lie in priſon tw» 
months or more upon that or any other arreſt, or other dete 
tion in priſon for debt. And in the ſaid caſes of arreſt or ly- 
ing in priſon for ſuch debt or debts, ſhall be adjudged a bank- 
Pupt from the time of his or her ſaid firſt arreſt. 

Dyoſſe tor the defendant- in the writ of error. Here is an 
arreſt and lying in priſon two months after, and fo within 
the words of the ſtatute. 


7 1. Objeft. Here is not an immediate lying in priſon upon 


the arreſt, for here was bail put in. 

Reſp. The ſtatute diſtinguiſhes not between the caſes 
where bail is, and where it is not put in, and though the 
caſe may not be within the ſecond clauſe, it will be within 
the firſt; for here was lying in priſon two years. 

2. Object. A man cannot be a bankrupt, but where there 
is a real debt due; but here Crew had not proved the will, 
and till then he could not claim the debt of the teſtator at 
the time of the arreſt. | 

Reſp. The money is due io the executor before probate, 
for he may releaſe, as Middleton's caſe is, 5 Co. 28. a. And 
probate is only an allowance of the executorſhip, and an 
executor may before probate bring a writ, but not declare, 
1 Roll. Abr. 917. A. pl. 2. And here the will was proved 
before the return of the writ; and where it is ſaid an exe- 
cutor cannot ſue before probate, it is meant he cannot ſue 
effeQually. 

This ſtatute doth not diſtinguiſh between a legal and il- 
legal arreſt ; and if a bankrupt ſhould not become ſo from 
the firſt time of his arreſt, he might make over his eftate, 
and then deliver himſelf up to priſon in diſcharge of his 
bail, and ſo elude the ſtatute. | 

Walcot ſetjeant for the defendant. The queſtion is, 
from what time Staley ſhall be accounted a bankrupt ; and J 
conceive only from the time that he rendered himſelf in diſ- 


charge ' of his bail, viz. 20 November 1678. A tradeſ- * P. 482. 


man's being arreſted barely, makes not a bankrupt. Et 
adiournatur. 


N the caſe of the town of Nottingham, it appeared, that 
at a common council of the ſaid town, it was ordered 
that there ſhould be a ſurrender made of the charter to the 
king, and thereupon the mayor purſuant to the ſaid order did 
take out of the town · cheſt the ſaid charter, and ſurrendered 
the ſame accordingly.; and ſo it fell out, that in the ſaid 


charter was contained not enly the franchiſe of the corpora- 


. tion, 


2 Show. 250. 
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tion, but alſo the grant of certain common to the inhabi- 
tants, and becauſe the ſurrender was againſt the minds of a 
great number of the inhabitants who were diſcontented, and 
were oppoſers of the preſent government of the kingdom, 
they took advantage of this omiſſion, and exhibited an in- 
formation into B. R. and deſired the maſter of the crown. 
office (in whoſe name the information was exhibited) to file 
it, but in regard it was matter of ſtate, and of great con- 
cern, he this term defired the direQions of the court, who 
ordered that the attorney general ſhould be made acquainted 
therewith, who at another day appeared, and refuſed to 
meddle therewith, and ſo it was left to Mr. Aftry to file or 
not to file, at his diſcretion, for the court would not uſe 
any compulſory means for filing it, in regard they could not 
know whether ſuch an information was neceſlary or no; and 
it is properly the office of the king's attorney to manage in- 
formations of ſuch concernment. 


Row verſus Sir Thomas Clargis, Knight, for Words. 
Error in C. B. 


7 br E plaintiff in C. B. declares, that he was ſuch a day 
deputy-lieutenant for the county of Middleſex, one of 
the king's privy council for the realm of Ireland, and ſtood 
for to be choſen burgeſs for the parliament at Chrift-Church 
in Com. Hants, and that the defendant ſpake theſe words of 
him, viz. He is a Papiſt. Upon Not guilty pleaded, ver- 
dict for the plaintiff, and judgment; and now Clargis brought 
a writ of error, and judgment affirmed by all the four juſ- 
tices, viz. Saunders, Jones, Dolbin and myſelf, and reſolved, 


P. 483. 1. That the words taken abſtraQively are actionable, be- 


cauſe the aQs of parliament of 23 Elz. 3 Fac. and 25 Car. 
2. do expoſe a papiſt to ſeveral penalties and incapacities. 
2. A fartiori, as the words have relation to the quality of 
the perſon, for a deputy lieutenant is an officer of great truſt; 
and though *twas objected, that 'tis not an office of profit, 
and ſo no prejudice to loſe it: It was anſwered, That tis 
of as much profit as a juſtice of peace; and yet the words 
ſpoke of a juſtice were adjudged actionable; and the times 
alter the law when the ſenſe of words alter; for though 
formerly (papi/t) was not actionable, yet now *tis grown to 
be a word of more reproach. So healer of felons was not 
actionable till it appeared to be a concealer of felons : and to 
ſay of an attorney he is a knave, is actionable, though an- 


tiently knave was no more but ſervant. It was objeQed 
IG farther, 


- 
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facther, that to have the word papiſi to bear an action 
would be a means to diſcourage proſecution of papiſts. To 
which it was anſwered, That railing is no proſecution; and 
we muſt not puniſh the innocent, becauſe we cannot exceed 
in our expreſſions of the nocent. 

And the law doth alter with the time; for before 21 E. 
3. 23. an infant could not bring an appeal; and we find no 
precedent before that time of an appeal ſo brought, but now 
Nis frequent; and judgment was affirmed. * 


Roſkelley verſus Rebecca Godolphin. 
Mich. 34 Car. 2. Rot. 399. B. R. 


EB T upon an obligation dated 24 Fuly 18 Car. 2. Executor. 
againſt the defendant, adminiſtratrix of Join Godol- . Abr. 

phin, durante minori ætate of Rebecca his daughter, for 168]. — hl 
The defendant pleads, That the teſtator became bound by Skin 214. 
obligation, dated 18 May 26 Car. 2. in 6000). to Brook and 
Wallis (truſtees of Rebecca the defendant, upon her mar- 
riage with the ſaid John Godolphin) upon condition to pay 
to the defendant herſelf 3000/. within fourteen days after 
the death of the ſaid Jon, if ſhe ſhould ſurvive him, and 
ſays that ſhe ſurvived him, and that ſhe hath not aſſets 
ultra 1000. which ſhe retains towards ſatisfaction of the 
ſaid 3000]. The plaintiff demurs generally, and I conceive 
judgment ought to be given for the defendant, and that it is 
a good plea. | | 

* 1. I do agree, that if Jain Godolphin had made a ſtranget * P. 484. 
executor, there mult have been an actual payment, or judg- 
ment upon the bond before this ation brought, or elſe p/e- 
inment adminiſire had not been a good plea. 

2. If the payment here had been to be made to Brook and 
Wallis, though in truſt fot the feme, retainer could not have 
been pleaded, though the law ſeems contrary, 3 Cro. 754- 
Huiſb yerſus Philips, where a bond was to A. to the ule ot 
B. conditioned to pay B. money, twas a good plea, that 
the obligor tendered the money to B. becauſe he was in a 
manner privy to the obligation, and ſo is Co. Lit. 209. 4. 

3. But here though the bond be to Breast and Wallis, yet 


the condition is that the executors of 7% Godolphin ſhall 


pay to the wife herſelf the money, and ſhe is adminiſtratrix 
herſelf; now ſhe cannot pay to herſelf, and therefore the 
payment muſt be by way of retainer, 

Objeft. 
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Od ject. She is but adminiſtratrix durante minori æiale of 


Rebecca, ſo we cannot retain. | | 

_ Reſp. She may ſell goods for payment of debts, 5 Co. 29. 
Prince's caſe, & eadem ratione ſhe may retain to pay herſelf, 
Hob. 250. Bryars verſus Goddard, adminiſtrator durante 
minori ætate may retain. | | 


Dominus Rex verſus Higgins & al'. Trial at Bar. 


Worceſter. 
Challenge, N information in nature of a Duo Warranto exhibited 
— nee againſt certain perſons being citizens of the city of 
10. Morceſter for uſing ſeveral liberties and franchiſes within the 


ſaid city, ſetting forth, that king James 2 Odlober 19 Fac. 
did incorporate the ſaid city of Worceſter by the name of 
mayor, aldermen and citizens of the city of Worceſter. 
That there ſhould be a mayor, fix aldermen, one ſheriff, two 
chamberlains, twenty-four (of which the mayor and alder- 
men ſhould be ſeven) to be capital citizens and counſellors, 
and forty. eight capital citizens, whereof the chamberlains 
ſhould be two, and that the twenty-four and forty-eight 
ſhould be called the common council, and that the aldermen 
ſhould be elected out of the twenty-four. That upon the 
death or removal of any of the twenty-four, their place 
ſhould be ſupplied out of the forty-eight. That the de- 
fendants and ſeveral others named in the information 1 No- 
P. 485. vember 32 Car. 2. to the day of exhibiting the informa- 
tion, without any authority did claim to be mayor, alder- 
men, ſheriff and citizens of the number of twenty-four and 
forty-eight, and by all that time did uſurp upon the king, Ec. 
Higgins pleads, that die Lune poft Feſtum Sancti Barthils- 
mai Anno 32 Car. 2. he was choſen mayor, and the ſecond 
Monday after Michaelmas took his oath for execution of his 
office prout letters patent require, and ſo juſtifies, &c, The 
king's attorney general replies, That when elected mayor he 
was not of the twenty-four, and thereupon takes iſſue. 
Edward Cookſey another of the defendants pleads, That 
he 9 July 13 Car. 2. by the commiſſioners upon the act of 
corporations was made one of the twenty - four; and that on 
Monday poft Feſtum Sandi Bartholomei 32 Car. 2. he was 
elected alderman and ſworn, Ec, The attorney general te- 
plies, That when the defendant was elected alderman he was 
not of the twenty-four; and iſſue thereupon. 
Edmund Oſdnal another defendant pleads, That he being 


one of the ſorty- eight, was 16 Fan. 1663 choſen of the 
twenty- 
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twenty-four. The attorney general replies, That when 
elected of the twenty-four he was not of the forty-eight ; 
and iſſue thereupon. 

Fol Millington, William Hughes and others plead, That 
29 March 1677, Cc. they were choſen of the forty-eight. 
The attorney general replies, That when they took the 
oaths to execute the office of one of the forty-eight, they 
did not ſubſcribe the declaration prout the act of parliament 
requires, The defendants rejoin, that they did ſubſcribe ; 
and iſſue thereupon; and a trial at the bar upon all theſe 
iſſues. 

The counſel for the defendants took a challenge to the 
array, becauſe the jury was out of the city of Worceſter; 
and it being ſuggeſted by the attorney general upon the coll, 
that the ſheriff of the ſaid city was one of the defendants, 
he prayed a Venire faciar to the coroners, and that there 
were two coroners, and though both the ſaid coroners were 
mentioned upon the record to have returned the panel, yet 
that in truth, but one only, viz. Trimnel, did return the 
ſame, and ſo not good; but the court unanimouſly reſolved, 
that the challenge ought not to be allowed, becauſe it ap- 
pears by the record itſelf, that both did return the ſame; 
and that no challenge contrary to the record ought to be 
allowed. 

Another challenge was taken to the polls, becauſe the 
jurors had not any freehold within the city; and this chal- 
jenge was debated by all the four judges, and it ſeemed to 


* them all, that it can be no good challenge, becauſe the ® P. 486. 


ſtatute of 2 H. 5. cap. 3. doth not extend to this caſe, for 
that is only in cauſes between party and party; nor doth 35 
H. 8. cap. 6. reach thereto, becauſe that ſtatute cannot ex- 
tend to cities and corporations, but to ſheriffs of counties at 
large; for if a panel made in corporations, mult have free- 
hold jurors, they muſt have likewiſe fix hundredors, which 
cannot be in any corporation of England, and ſo 27 Elia. 
cab. 6. But the jurors of corporations are to be at the com- 
mon law z and though it is ſaid 3 Cre. 413. in Blunt's caſe, 
that there ought to be ſome freeholders, that cannot be in- 
tended in corporations, for in ſome corporations there are 
no freeholders at all, and ſo juſtice would fail; and by con- 
ſtant practice in all the trials at Guildhall, Londen, by Ni 
Frius, no ſuch challenge was ever made or allowed, and 
therefore it would be very miſchievous after ſo long prae- 
tice to the contrary to admit this challenge; and yet nevef- 
theleſs, becauſe the counſel for the defendants were not well 
ſatizfied with this reſolution, I was deſired by the other 

Gg judges 
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judges of the court to know the opinion of the judges of 
the court of common pleas, and I diſcourſed with them, 
and propounded the challenge to them; and Pemberton chief 
juſtice, Wyndham and Charleton ¶ Levinz being abſent propter 
agritudinem) did clearly concur with us, and | returned their 
anſwer ſo to the court; and for not allowing theſe two chal. 
lenges, the defendants counſel preferred a bill of exceptions, 
which they defired might be ſigned by us, that they might 
be afterwards enabled to alledge the ſame for error in par- 
liament, if occaſion ſhould be. 

- Vide 17 A. 15. In an inqueſt in an aQtion of debt it waz 
mot allowed tor a challenge, that the jurors had not ſufficient 


land, becauſe the freehold was not in demand. 


7 


Note; In the cafe of fir Henry Vane it was reſolved 14 
Car. 2. B. R. "That a bill of exception doth not extend 
where priſoners ate indicted at the ſuit of the king.  Syder- 


Fin Rep. 85. 


P. 487. » Hitchins verſus Stevens. 


Attornment. 
1 Danv. Abr. 


232, 
2 Show, 233. 


* 


6 


Fences. 
2 Show. 265. 


FH EBT for rent. The plaintiff ſets forth, that A. was 

poſſeſſed of the lands for the term of ninety-nine 
years by the demiſe of B. and afterwards A. demiſed the 
premiſſes for twenty-one years to the defendant, who en- 
tered and was poſſeſſed, and afterwards granted the rever- 


ſion to the plaintiff; and that ſo much was in arrear, und- 


aftio accrevit. Upon Niiil debet pleaded, and verdiQ fot 
the plaintiff, it was moved in arreſt of judgment, that the 
plaintiff had hot alledged in his declaration, that the defen- 
dant did ever attorn to the plaintiff's grant of the reverſion. 
And reſolved good enough without it after a verdict, 2 Rol. 
Rep. 489. for tis apparent, that if the plaintiff had not 
given the attornmeitt in evidence, he muſt have been non- 


-- ſuited ; and whereſoever it may be preſumed that any thing 


muſt of neceſſity be given in evidence, the want of men- 
tioning of it in the record will not vitiate it after a verdid; 
ard fo judgment was given for the plaintiff; 


The King againſt The Inhabitants of Bitton. Glouc. 


ESOLVED by Saunders chief juſtice, That cutting 


down of timber-trees by unknown perſons n9Fovter, 


is not within the ſtatute of J/e/tm. 2. cap. 46. for thc words 
of the ſtatute are, Foſſutum & ſepem proſiraver”. 


<nith 


* 


es of 
hem, 
chief 
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tions, 
night 
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cient 
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nith 


dilecti noſtri Leolini Jenkins Militis Legum etiam Doctoris 


Domino quendam Ordinem five re ſeriptum quoddam per nos 
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Smith verſus Batterton. 


RESPASS guare vi & armis the defendant flung down Colts, 
certain ſtalls of the plaintiff in the market. place of | — Ab. 
Highurth in Com. Wilts. Upon Not guilty pleaded, ve- e 
dict was found for the plaintiff, but damages were given un- Skin. 100. 
der 40s. and upon the ſecondary's refuſing to tax coſts, as * 
- being a caſe within 22 & 23 Car. 2. cap. 5. pl. 236. it was 

moved by the plaintiff's counſel that coſts might be taxed ; 

and upon debate it was reſolved by the whole court, that 

the plaintiff ſhall have his ordinary coſts, becauſe the ſtatute 

ſhall be intended to reach only to ſuch actions in which the 

* freehold may apparently come in debate; but in this caſe # p. 488. 
the action is not Quare clauſum fregit, dut only ſor deſtroy- 

ing a chattel, and the freehold cannot come in debate, any 

more than if a man ſhall take his ſword out and run a 
coach-horſe into the guts, whereby he died, and the owner 

ſhall bring an action Vi & armis for it, and recover under 

407. damages, yet he ſhall have his full coſts, 


Sands ver/us Exton. 
The whole Proceedings of this Caſe are as follow. 


AROLUS Secundus Dei Gratia, &c. Univerſis & ſin- Prohibition. 

gulis Vice-Admirallis Juſticiatiis ad pacem Majoribus * 5 
Vicecomitibus Ballivis Mareſchallis Conſtabulariis ceteriſque Fer” 
Officiariis & Miniſtris noſtris tam infra Libertates & Fran- 
cheſias noſtras quam extra ubilibet conſtitutis & præſertim 
Willielmo Jones Gener. ſupreme Cur. Admiralitatis noſtre 
Angliz Mariſcall. ejuſque Deputato ſalutem. Cum dilectus 
noſter Richardus Lloyd Miles Legum Doctor Surrogatus 


in Suprema Curia noſtra Admiralitatis Angliz pred. locum 
tenen. Commiſſariique Generalis ac Curiz pred. Judicis & 
Preſidentis legitime conſtituti rite & legitime proceden. ad 
petitionem dileQorum noſtrorum Thome Exton Militis 
Legum Doctoris Advocati noſtri Generalis & Samuelis 
Franklin Arm, Procuratoris noſtri Generalis przſentat dicto 


fact. tenoris ſequen. viz. 


Gg 2 | At 
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*P. 489. Al the Court at Whitehall, Dec. 13, 1682. 
PRESENT 
The King's Moſt Excellent Majeſty. 


Lord Archbp. of Canterbury. Earl of Craven. 


Lord Preſident. Farl of Conway. 

Lord Privy Seal. þ Earl of Rocheſter. 

Duke of Albemarle. Lord Viſcount Fauconberg, 
Duke of Ormond. Lord Finch. 

Duke of Beaufort. Lord Biſhop of London. 
Lord Chamberlain. Lord Chief Juſtice North. 
Earl of Chefterfield. Mr. Secretary Jenkins. 
Earl of Sunderland. Mr. Chancellor of the 
— of Clarendon. - Exchequer. 

Earl of Bath. Mr. Godolplin. 


WIr the governor and company of merchants 
5 of London, trading to the Eaſt-Indies, did repre- 
ſent to his majeſty in council, that the ſhip Expeclatim, 
alias Commerce of London, was at Graves-End bound for the 
Eaft-Indies to trade within the limits of the ſaid company's 
charter; his majeſty having taken into conſideration that the 
Eaſt- India company have ſeveral contracts, treaties and ar- 
ticles of peace with ſeveral princes in the Eaft-Indies, and 
that in caſe ſuch are permitted to trade who have no ſuch 
leagues or treaties with the faid princes, acts of hoſtility 
may enſue, and the trade of the nation much prejudiced, 
was pleaſed to order the right honourable the commiſſioners 
of the admiralty to cauſe the faid ſhip to be ſtopped until 
ſhe ſhall be cleared, or that the owners ſhall give ſecurity in 
the court of admiralty, where his majeſly hath directed a 
proſecution of the ſaid ſhip. | : 

It is this day ordered by his majeſty in council, That his 
majeſty's advocate general and proctor do take care forth- 
with that proceſs be iſſued againſt the ſaid ſhip Expectatim, 
alias Commerce, for ſtaying of her until ſecurity be entered 


in the court of admiralty, that ſhe ſhall not go nor trade — 
with any infidel country within the limits of the Eaf Indio PI 


company's charter without his majeſty's licence. 
Francis Guyn. 


Li 


32. 


g. 
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* Et allegan. dictam navem fine authoritate vel mandato * 


noſtro propediem eſt vela datur. ad partes Indiæ Orientalis ad 
ibidem mercatutam exercend. infra limites Diplomatis ſive 
Chartz (Anglice the charter ) Societatis Mercatorum de Lon- 
don. negotian. ad Indias Orientales ejuſdem Mercatoribus 
authoritate nr'a conceſſ. in præjudicium dicti Diplomatis & 
contra intentionem ejuſdem & præjudicium mercaturæ Na- 
tionis noſtræ Anglia prout ex Reſcripto noſtro plenius appa- 


ret & peten. Warrantum decerni contra dictam navem ejuſque 


apparatus & acceſſ. eandemq; navem ejuſque &c. vigore 
ejuſdem arreſtand. & ſub ſecuro cuſtodiend. atreſto donec & 
quouſque cautum fuerit in ſuprema Curia noſtra Admiralita- 
tis pred. imterpoſit? ut diqta navis non procedat nec merca- 
turam exerceat in aliquibus Regionibus ſive Ditionibus ali- 
quorum Principium & populorum Infidelium Chriſtianæ 
Religioni adverſ. infra limites dicti Diplomatis five Chartæ 
dictæ Societatis Mercatorum de London. negotian. ad Indias 
Orientales exiſtentium abſque licentia ſive authoritate noſtra 
in ea parte prius obtenta juxta Reſcriptum ſive Ordinem 
noſtrum prædict. decreverit dictam navem the Expeflation, 
alias the Commerce of Londen, arreſtand. fore & ſub ſalvo & 
ſecuro cuſtodiend. arreſto prout per Advocatum & Procura- 
torem noſtrum General. pred. petitur Vobis igitur conjunctim 
& diviſim committimus & firmiter injungendo mandamus 
ſtrifteque præcipimus quatenus non omittatis propter ali- 
quam Libertatem vel Francheſ. quin realit* arreſtetis .ſeu 
arreſtari faciatis peremptorie dictam navem the ExpeAation, 
alias the Commerce of London, ejuſque „ ee & acceſſ. 
ubicunque eadem invenietis eandemque fic capt. & arteſtat. 
ſub ſalvo & ſecuro cuſtodiatis arreſto donec & quoſque cau- 
tio fuerit interpoſita in Suprema Curia noſtra Admiralitatis 
præd. ut dicta navis non procedat nec mercaturam exerceat 
in aliquibus Regionibus ſive Ditionibus aliquorum Principum 
& Populorum Infidelium Chriſtianz Religioni'adverſ. infra 
limites dicti Diplomatis ſive Chartz dictæ Societatis Merca- 


torum de London. negotian. ad Indias Orientales exiſten. 


abſque licentia ſive authoritate noſtra in ea parte prius ob- 
tent. juxta Reſcriptum noſtrum five Ordinem prædict. Et 
hoc nullatenus omittatis Dat. Londini in Suprema Curia 
noſtra Admiralitatis præd. Sigillo ejuſdem magno decimo 
tertio die Decembris 1682. Regnique noſtri triceſimo quatt. 
Orlando Gee Regiſterius. Concordat cum Regiſterio lia 
teſtor Ed. Parre Notarius publicus. 


Die 


P. 490. 


” * 
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* P. 491. Die Martis 19 Decemb. 1682. inter horas quartam & 


. 492. 


ſextam poſt Meridiem ejuſdem diei coram venerabili & 
egregio Viro Domino Richardo Lloyd Milite Legum 
DoQore Surrogato honorandi viri Domini Leolini 
Jenkins Militis Legum etiam DoQoris in Suprema 
Curia Admiralitatis Angliz locum tenentis Generalis 
& Commiſſarii dictæque Cur. Judicis & Præſidentis 
legitime conſtituti in Cœnaculo infra Hoſpitium D'no- 
rum Advocatorum London. preſent. Edwardo Parte 
Notario publico, &c. 


Sereniſſimus Dominus noſter Rex contr. Navem quand vo- 
cat. the Expeflation, alias Commerce of London. 


HICH day the right worſhipful Sir T homas Ex- 

ten the king's advocate, and Samuel Francklin, eſq; 
his majeſty's proctor, did on the behalf of our ſovereign 
lord the king propoſe that it captain Sands, or any of the 
parties, having any intereſt in the ſaid (hip and lading will 
give ſecurity into this court in the ſum of 40,000 /. that the 
ſaid ſhip ſhall not go nor trade with any infidel country 
within the limits ot the Eaſl-India company's charter with- 
out his majeſty's licence, purſuant to any order of the king 
ard council lately preſented to this court bearing date the 
13. of this preſent month of December, or otherwiſe will 
take out a commiſſion of appraiſement to appraiſe the ſaid 
ſhip and the goods laden on board her, and give in bail in 
the double value of the ſaid ſhip and goods according o the 
ſaid appraifement, in caſe they will not unlade the ſaid 
goods, or if they will take their goods out of the ſaid ſhip 
(which the king's advocate and proctor offered them to do if 
they ſhould think fit) then in the double value only of the 
ſaid ſhip, and of her tackle, apparel and furniture, that in 
ſuch caſe the ſaid ſhip may be decreed to be releaſed from 
the arreſt the now lies under, otherwiſe they prayed that 
ſhe may till be continued under the ſaid arreſt until ſuch bail 
be given as aforeſaid in the preſence ot the ſaid captain Sands 
and Mr. Chapman, his proctor, diſſenting and alledging, of- 
tering and praying as in the former act of this court is con- 
tained, 

W hereupon the judges declared and offered, that any of 
the perſons concerned in the ſaid goods and ladirig may un- 
lade and take their goods out of the ſaid ſhip, if they pleaſe, 
and that, if they will ſo take them out, he will require bail 


in * no greater {um than in the double value of the ſaid 7. 
au 
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and of her tackle, apparel and furniture, according to the 
appraiſement to be made as aforeſaid; and farther declared 
that if captain Sands and the perſons chiefly concerned with 
him in this buſineſs will affirm upon oath, that they did 
not deſign or intend to go or trade, nor will go or trade 
with the ſaid ſhipin any infidel country within the limits of 
the Eaſt- India company's charter without his majeſty's li- 
cence, that then he will take their juratory caution, and 
vill decree the ſaid ſhip to be releaſed from the ſaid arreſt 
without requiring any other or further caution or ſecurity ; 
which they refuſing, and alſo refuſing io give in bail as 
aforeſaid, the judge decreed that the ſaid ſhip with her 
tackle, apparel and furniture ſhould ſtill continue under the 
arreſt of this court until ſuch bail be given as above required. 
Cimcordat cum Originali gnod atteflor T ho. Bedford publ. dictæ 
Curie Regiſterii Deputatus, 


Upon theſe proceedings Sands moves for a prohibition 
vpon the ſuggeſtion enſuing, viz. 


Anglia, ſſ. Memorand. quod die Martis prox. poſt OQa- 
bas Sandi Hillarii iſto eodem Fermino coram Domino Rege 
apud Weſtm. Ven. Thomas Sands Magiſter cujuſdam Na- 
vis, vocat. the expetlation, alias commerce of London. Et 
dat Cur. Domini Regis nunc hic intelligi & informari quod 
in Statuto in Parliamemto D'ni Richardi nuper Regis Anglia 
Secundi poſt Conqueſtum apud Weſtm. in Com. Midd. An- 
no Regni ſui decimo tertio tent. inter alia inaQitat. exiſtit 
quod Admiralli & eor. deputat. de aliqua re infra Regnum 
Angliz niſi ſolummodo de re ſuper mare prout tempore Do- 
mini Edwardi nuper Regis Angliæ Progenitor. dicti Domini 
Regis Richardi Secundi debite uſum fuit nullatenus intro- 
mittent Quodq ; in Statuto in Parliamento didi Domini 
Regis Richardi Secundi poſt Conqueſtum apud Weſtm. 
Anno Regni ſui decimo quinto tent. (inter alia) declarat. 
ordinat. & ſtabilit. exiſtit quod de omnibus contraCtibus pla- 
citis & querelis ac de omnibus rebus quibuſcunque fact. ſeu 
emergen. infra corpus Com. tam per terram quam per aquam 
Ac etiam de Wrec. Maris Cur. Admiralitatis nullam habeant 
Cognitionem Poteſtatem Juriſdiction. ſed quod oma hu- 
julmodi contract. placita & querel ac omnia al' emergen. 
intra corpus Com. tam per terram quam pet aquam (ut fu- 
pradi dum eft) necnon Wrec. Maris forent triat. terminat. 


diſcuſſ. & remediat. per leges tertæ & non“ coram Admi- # P. 493. 


tallo nec per Admirallum nec ejus locum tenen' quoviſmodo 
prout 
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prout per eundem Ad um inter alia plenius liquet & apparet 
Cum que omnia & ſingula placita & cognition' placitor? & 
triation* validat' in lege aliquarum Literarum Patentium 
Domini Regis nunc vel Progenitor' ſuorum ſub magno ſigillo 
ſuo Angliæ confed' ac Statutorum hujus Regni Angliæ in- 
terpretation' conſtructionꝰ & expoſition” ac cognitionꝰ tria» 
tion* punition' & determination* omnium tranſgreſ. crimi · 
num & malefic' & offenſar* & al' rerum quarumcunque ſo- 
per tertam & non ſup? altum mare fad. commiſ. emergen? 
ſeu perpetratꝰ ad Dominum Regem nunc & Coronam ſuam 
Regiam ſpecialit” ſpeQent & pertineant Ac per legem terrz 
hujus Regni Angliæ coram ipſo Rege vel Juſticiariis ſuis 
aut al' Judicibus temporalibus in Cur* Regis & non coram 
Admirallo ne per Admirallum vel ejus Deputat. five locum 
tenen' quoviſmodo triari terminari & diſcuti debeant & 
ſemper hactenus conſue ver.“ 
Quodque idem Thomas Sands 1 Dec. nunc ult. præterit. 
& diu antea ſuper terram & intra corpus Com? ſcilicet apud 
London' præd. in Paroch beate Mariz de Areubus in Wars 
da de Cheap poſſeſſionat. fuit de prædict. Nave, vocat. the 
Expeftation alias Commerce, cum apparat. & aeceſſionꝰ adinde 
ſpectau' & pertinen” ut de bonis & catallis ſuis-propr* Et fe 
inde poſſeſſionat. exiſten* idem T. Sands Navem ill* adtune 
& ibidem preparavit & aptavit pro quodam Voiagio merca- 
torio a portu de London ad Inſulam de Maderas & ſeparalia 
alia loco in partibus rranſmarin* cum eadem Nave fiend. ac 
dtunc & ibidem preparavit & aptavit pro quodam Voia- 
gio mercatorio à portu de London ad Inſulam de Maderaz 
& ſcparalia alia loco in partibus tranſmarin* cum eadem 
Nave fiend. ac adtunc & ibidem ſcilicet apud London' 
prized. in Parech. & Ward. pred. diverſa bona & catalla 
inerceimon* & merchardiſas ad valenc* 10000 l. & ampliu 
abinde in partibus tranſmarinis merchandizandi cauſa tran- 
ſportand. in eadem Nave oneravit pro ſalario commodo & 
proficuo ipnus T. Sands inde fiend. ac cum eadem Nave 
poſt finem voiagii illius in Anglia redeundꝰ Gubernator tamen 
& Societas Mercator? de London' ad Indos Ortentales ne- 
gotian' necnon Ihomas Exton Miles Samuel“ Franklin Ar- 
mig' Willielmus Joy ner and Johannes Leech premiſforum 
non ignari ſed machinan' ipſum Thomam Sands contra de- 
bitam legis tertæ hujus Regni Anglia formam & effectum 
Staturorum in hujuſmodi caſu nuper edit. & proviſ. inde- 
bite prægtavare opprimere & fatigare & prohibere & retarde 
Navem prædict. a Voiagio ſuo prædict. proſequend. Ac ip- 
ſum Thomam Sands de proficuo & advantagio Voiagii illius 
| zrnpedire 
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impedire & deprivare necnon dictum Dominum Regem & 
Coronam ſuam Regiam exhereditare cognitionemque pla- 


citi * prædicti que ad dictum Dominum Regem nunc & * P 


Coronam ſuam Regiam ſpecialit. ſpectat & pertinet ad aliud 
examen in Cur. Admiralitat. trahere ipfi iidem Gubernator 
& Societas prædict. & Tho. Exton Sam' Franklin Williel- 
mus Joyner & Leech poſtea ſcilicet 13 Decemb. 
anno Regni dicti D'ni Regis triceſimo quarto apud Paroch. 


_ beatzz Mari de Arcub. in Ward de Cheap London. cauſa- 


ver. & procuraver. ipſum pred. T. Sands & Navem præd. ſec- 
tari & proſequi in alta Cur. Admiralitas Angliæ Judicis tent. 
de eo quod ipſe idem Th. Sands cum Nave pred. fuit de- 
ſignat. in quodam Voiagio & navigare intendebat in partes 
tranſmarinas viz. ad Indos Orientales ibidem merchandizare 
& mercaturam exercend. quibuſdam locis portubus Regioni- 
bus & Dominiis in quibus ſola merchagdizatio & negotiatio, 
Anglic Trading, per Literas Patentes Domini Regis nunc 
ſub magno ſigillo ſuo Angliæ pred. Gubernator. ac Socierat. 
conceſſ. fuit prout in Cur. Admiralitatis pred. allegat. & præ- 
tenſ. fuit Ac ſuperinde & ſup' allegation. & prætenſion. ill. in 
Cur. ill. fact. pretext. cujuſdam Warranti e pred. ſuprema 
Cur, Admiralitatis Angliæ emanan. ipſi iidem Gubernator & 
Societas Tho. Exton Samuel Franklin Willielmus Joyner & 
Leech die & anno ult. præd. Navem pred. ceper. 

& arreſtaver. & capi & arreſtari cauſaver. & procuraver, ſu- 
per tert. & infra corpus Com. ſcilicet apud London. in Paro- 
chia & Ward. præd. Ac eandem Navem cum eiſdem bonis 
& catallis in eadem adtunc & adhuc ibidem onerat. ut præ- 
fertur ſub arreſto pred. ex cauſa pred. continue abinde huc- 
uſque detinuer. & adhuc detinent ipſumque Tho. Sands in 
pred. Cur. Admiralitatis Angliz coram pred. Richardo 
Lloyd Mil. Legum DoQore Surrogato Leolini Jenkins Mili- 
tis dictæ Cur. Admiralitatis Angliz Judicis comparere de et 
ſuper premiſlis reſpondere minus juſte aſtringere Ubi revera 
et de facto idem Th. Sands tempore caption. et arreſtation. 
Navis præd. et diu antea fuit Magiſter ejuſdem Navis et ea- 
dem Nave preparat. aptat. et onerat. fuit cum bonis et ca- 
tallis pd. pro Voiagio præd. ſuper terram infra Corpus 
Com. icilicet apud London. pred. in Paroch. et Ward. 
pred. et non infra Juriſdiction, Cur. Admiralitatis pred. 
Ac ubi revera et de fado prætenſ. cauſa pro caption. et ar- 
reſtation. Navis pred. accrevit ſuper terram et non ſuper alto 
mari neg infra Juriſdiction? Cur* Admiralitatis ſcilicet apud 
London? pred. in Parochia et Ward. pred. Ac ubi revera 
predia. Judex Cur. Admiralitatis nunquam habuit poteſ- 
tatem ſive authoritatem tenend. placit. pred. nec audiend. 
et 


494. 
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2 p. 495» et terminand. “ cauſam pred. Ac ubi revera et de fado nav! 
præd. pretenſ. Literz Patentes Domini Regis nunc fact. et nec 
conceſ. et ſigillat. fuer? ſuper terram ſcilicet apud London pr 
piæd. in-Paroch. et Ward. piæd. Ac licet idem "Th. Sands vel | 
omnia et ſingula præmiſſa pred. per ipſum ſuperius in hac viſn 
parte ſuggeſt. et allegat. in prædict. Cur? Admiralitatis coram illi 
pizfat. Judice Cur' illius in ipſius Th. Sands et Navis goti 
præd. exoneration. et diſmiſſion in præmiſſis in eadem Cur, app 
Admiralitat. coram prefat. Judice ſæpius placitavit et allega- _omr 
vit et ill. teſtimonio et veritate inevitabili probare obtulit ſeu 
Idem tamen Judex Cur* Admiralitatis clamans et præten- pre 
dens cognition. cauſæ et materiz pred. ſibi de jure ſpeAare ciav 
et pertinere placitum allegation. et probabation. ill. admitterre ſeu 
ſeu recipere ac Navem pred. amittere et exonerare Ppenitus eiſde 
recuſavit ac ad inſtance. et promotion. pred. Gubernator* et rela 
Societatis Tho. Exton Sam. Franklin Willielmus Joyner et Voz 
Leech per quandam ſententiam ſuam in ea parte 
habit. et fact. decrey? et ordinav* quod navis pred. continua- » 
ret ſub arreſto pred. quouſque cautio al. ball. ad valenc. Sir! 
40000 l. imponeretur pro nave præd. in præd. Cur. Admi- ſuper 
ralitatis quod navis præd. non procederet nec mercatur. ex- And 
Erceret ad aliquem locum Regionem ſeu Ditionem infra li- Fran 
mites per prædictas Literas Patentes eiſdem Gubernator. et and. 
Societat. conceſſ. contra formam earundem Literarum Paten. the a 
in dicti Domini Regis nunc et legum ſuarum contemptum et juſtic 
in retardation. Voiagii pred. & ipſius Th. Sands ad grave Regi 


p1zjudiciu. et depauperation. manifeſt. ac contra formam et 
effedtum Statut. in hujuſmodi caſu edit. et proviſ. Et hot 
parat: eſt verificare unde idem Th. Sands auxilium Cur. dic- 
ti Domini Regis nunc hic humillime implorando petit ſibi 
remedium ſeſtinum et breve dict. Domini Regis nunc hic de 
prohibitione prefat. Judici Cur. Admiralitatis ac al. Judici 
in hac parte compet. cuicunque Ac etiam pred. Gubernator, 
et Societati Mercatorum London. ad Indos Orientales nego- 
tian. procuratoribus factoribus et agentibus ſui quibuſcunque 
Necnon pred. I ho. Exton Sam. Francklin Will Joyner 
Leech et omnibus aliis Officiariis et Miniſtris ejuſdem 
Cur. Admiraluatis in hac parte dirigend ad perhibend ipſis 
& eorum cuilibet ne ipſi vel eorum quilibet placitum pred. 
præmiſſa pred. quoviſmodo tangen. coram ipſis vel eorum 
aliquo ulterius teneant nec eorum aliquis teneat Et ne præd. 
Gubernator et Societas Factores Procuratores et Agentes ſui 
necnon pred. Ih. Exton Sam Francklin Willielmus Joyner 
1 Leech quoviſmodo in placito pred. premilla 
præd. quoviſmodo concernen. verſus ipſum Tho. Sands vel 
| | navem 
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navem pred. in pred. Cur. Admiralitatis ulterius procedant 


necnon eorum aliquis procedat * quod in ipſius Th. Sands # 


præjudicium vel navis præd. in Voiagio pred. retardation. 
vel læſion. Coron. dicti Domini Regis procedere valeat quo- 
viſmodo Et ſi quicquam in contrarium præmiſſor' fad. fit 
ili eidem Th. Sands emendari facerent nec quicquam in ne- 


gotio pred. verſus ipſum Th. Sands vel navem pred. ejuſve 


apparat. five acceſſion. attemptet ſeu attemptent ſed quod 
omnia decreta ſeu ſententiz ſi quz verſus ipſum Th. Sands 
ſeu navem pred. ſeu bona in eadem exiſten. de et ſuper 
premiſſis occaſione præmiſſorum fulminaverit ſeu pronun- 
ciaverit fine dilatione relevari adnullari et fruſtrari cauſaret 
ſeu cauſarent et ipſum Th. Sands et navem præd. cum 
eiſdem bonis et catallis ab arreſto et reſtriction. pred. 
relaxaret et penitus abſolveret Ita quod idem Th. Sands in 
Voiagio illo procedere valeat fi voluerit Et ei concedit. &c. 


Memorandum, on T hurſday April 20, 1683. 35 Car. 2. 
Sir William Dolben one of the juſtices of B. R. received a 
fuperſedeas to his commiſſion of being judge of this court. 
And April 25. 1683. being the firſt day of Eafter term Sir 
Francis Withens knight, council extraordinary to the king, 


and of the Middle Temple was ſworn ſerjeant at law, and in 


the afternoon at the lord keeper's houſe ſworn one of the 
juſtices of B. R. He gave rings, Cujus Inſcriptio, Lex placuit 
Regi. 


The enſuing caſe and argument I had from the lord chief 
juſtice North, May 25. 1681. 


Carter verſus Crawley. In Probibition. 


F; 496. 


OBERT HAMOND died inteſtate leaving neither Ditributicn. 


wife nor child, father nor mother, brother nor ſiſter, 
nor uncle. The adminiſtration was granted to Agnes, the 
plaintiff 's wife, the ſurviving ſiſter of the inteſtate's father. 
The defendants are the children of Margaret the other ſiſ- 
ter of the inteſtate's father, who ſue in the Spiritual Court 
to have a proportion upon diſtribution according to the late 
act of 22 & 23 Car. 2 cap. 20. for ſettling of inteſtates eſ- 
tates, and the judge did award diſtribution ; whereupon they 
prayed a prohibition. And the defendants appearing to an 


atachment upon the prohibition, and denying the contempt, 
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ſet forth this matter in a plea to have a conſultation; wheres 
upon the plaintiff demurs. 


* P. 497. * The queſtion is ſingle, the inteſtate having neither wiſe 


nor child, nor father nor mother, but his next of kin being 
two aunts, one whereot was dead in his life-time, and the 
other having adminiſtration, whether the children of the 
deceaſed aunt ſhall be admitted Jure repreſentationis in loc 
parentis to demand a (hare upon diſtribution, as their mother 
thould have had if living. 

It depends upon the expoſition of the act for ſettling in- 
teſtates eſtates, and is of great conſequence ; for what- 
ever is determined by the common law to be the true mean- 
ing of this act muſt be a rule to the eccleſiaſtical courts, for 
the courts of common law are entruſted with the ex poſition 
of ads of parliament, and we ought not to ſuffer them to 
proceed in any other manner than thall be adjudged by the 
king's courts to be the true meaning of this act; therefore if 
this court ſhall award a conſultation upon this point, it is 
final, and this ſentence cannot be correQed by any appeal. 

Becaule the eccleſiaſtical courts did before this ſtatute ex- 
erciſe a kind ot juriſdiction of diſtribution, of which notice is 
taken by the act, as if it were legal; whereas by our law no 
ſuch juriſdiction was allowed, but prohibitions were ſent to 
reſtrain them therein, and this aR intended to reſtore this 
juriſdiQion. 

It will not be amiſs to take a ſhort view of the hiſtory of 
their practice. 5 

Eccleſiaſtical courts anciently graſped at a large juriſdic- 
tion De Debitis & Catallis upon pretence of taking caution- 
ary oaths to perform contracts and fuch like, and then upon 
breach thereof did proceed Pro læſioni Fidel; but by ſtatutes 
and mandatory writs they were contained within their due 
bounds not to meddle De Debitis & catallis (which were 
temporal things) niſi de Teſtamentis & Matrimonio. 

In the juriſdiction de Teſtamentis & de Debitis & Catallis 
relating to them, their power was very large by the common 
law; for if there were no will appearing, the ordinary had 
the abſolute diſpoſal of the eſtate. 

If they would not pay debts with the eſtate, yet they 
were ſo tar intruſted that they were not ſubje to ſuit until 

13 E. 1. Weftm. 2. c. 19. which ſubje&ed them to the ſuit 
ot the creditors in the ſame manner as executors were. 

Upon this their meddling with deceaſeds eſtates, which 
was very beneficial before, became very troubleſome, and 
0 free themſelves from it they were fain to put the adminil- 

| tration 
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tration ® thereof into third perſons hands, who might give e p. 498. 


* them ſecurity to ſave them harmleſs from ſuits. 
wiſe 17 E. 3. When it was deſired in parliament, that admi- 
og niſtrators might have the power to ſue, it was anſwered, 
F that the ordinaries might ſue fith they were to anſwer ; 
ho whereby it appears that parliament would not diſcharge them 
Fes of the burthen, or take notice of adminiſtrators otherwiſe 
v6. than as their ſervants or attornies: "36 
But 13 E. 3. eaſed them in this particular, for they being 
; - thereby bound to grant adminiſtration to the beſt friend of 
OY the inteſtate, and the adminiſtrators being made as execu- 
Ky tors, they retained only the ſafe juriſdiction of granting ad- 
for miniſtration and calling the adminiſtrators to account. 
w_ The common law was hereupon to judge who were the 
28 beſt friends, and therefore if there were huſband or wife, in 


the default of them, ſon or daughter, in default of them or 
their children, father or mother, in default of them, bro- 


1 if thers or ſiſters, in default of them or their children, uncles 
1 1 or aunts, the ordinary was compellable to grant adminiſtra- 
. tion to them in their ſeveral orders. 
"ys They were bound to grant to the next friends, if they 
_ were loyal, but if they were many in equal degree, perhaps 
* they were not bound to grant adminiſtration to all, but 
this might chooſe the moſt fit perſon for avoiding confuſion. 
| 22 H. 8. This was made plain, for thereby they had a li- 
of berty expreſsly provided to refuſe the wife, if they pleaſed ; 
7 and if they were many in equal degree of the next of kindred, 
(ic. to grant adminiſtration to which they pleaſe, and refuſe the 
. reſt, which liberty was a great advantage to their juriſdic- 
tion. 
— For they would chooſe him that was moſt obſequious to 
; doe them, and when they called to account upon pretence of be- 
2 ſtowing the overplus for the good of the deceaſed's ſoul (a 
device in thoſe popiſn times to make profit to the clergy) 
1 l they diſpoſed the overplus as their own. 
e Upon the reformation that pretence vaniſhed, but they 
1 ** thought it allowable to diſtribute the overplus amongſt the 
kindred, according to the rules of the civil law, de Succeſſori- 
they bus ab Inteſtato. And this was ſo reaſonable, that they uſed 
. that courſe without blame a great while, and inſerted a 
n clauſe into all their bonds for ſecurity to account to the or- 
dinary, that the overplus upon ſuch account ſhould be diſtri- 
TEN? buted as the ordinary ſhould appoint: 
uo” Which was more than they could juſtify, and it came to 
ninil- be queſtioned in Slany's cale, Hob. 83. and Moor 864. = 
ende 


ration 
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L P. 499- ended“ by reference, and afterwards in Took and Lawne's N 


caſe, Hob. 191. The adminiſtrators were willing to make a the 
reaſonable diſtribution ; but their adverfaries not being ſatis- wh 
fied, appealed to the delegates, which unreaſonable oppo- mo 
ſition drove the adminiſtrators to the king's courts, where der 
it was reſolved that he was not compellable ro make any diſ- ove 
tribution ar all; and accordingly it was reſolved in Fotherby's as | 
caſe, 2 Car. 1. 1 Cr. 62. and Levannus's caſe, 6 Car. 1, pa 
I Cro. 201. whereby the law came to be ſettled and known, adn 
that they could neither compel adminiſtrators to make diſtri- Da 
bution by ſuit in the ſpiritual court, nor ſue any bonds taken mu 
tor that purpoſe. | * 

The only way then left for them was this, whilſt they brin 
were under deliberation whether they would grant adm niſ- \ 
tration to the wife or next of kin, and to which of the next of 4 
of kin, they did treat with the parties, and conſider what hat 
1um the overplus was like to amount unto, how that ought the | 
by their rules to be diſtributed, and they would prefer him 1 


to the adminiſtration that would beforehand perform ſuch 


diſtribution by payment of monies, and giving ſecurity to ed * 
perions unto whom it was appointed; and this practice held — 
re 


cill the making of this act whereon the queſtion ariſes. 5 
The occaſion of making this act was, becauſe it was derin 
tound very inconvenient for any adminiſtrator to pay before 


he received; it was hard for him to know what he might this t 
undertake before he had poſſeſſion, and the judge could not to th 
have a perfect knowledge of the true value of the overplus to As 
give him in the meaſure of his diſtribution till after the ad- I ſhot 
miniſtration ended, and the account of the eſtate taken. ans 
There were public inconveniencies, which were urged to law a 
the parliament by the civilians, who yet had another reaſon No 
to deſire the former methods might be changed; for the al- beſt n 
Jotting diſtributions in this manner was but a barren juriſ- | appt 
dition that could not be drawn out in length; all diſputes reſpet 
were ended uno flatu without appeal, and the accounts of yu 8 
n 


adminiſtrators were never conteſted when there was no ad- 
verſary concerned to demand a ſhare in the overplus upon upon 


taking them. loins ; 
Having ſaid thus much concerning their practice before debts ; 
the act ot parliament, and the cauſes of making this law, I bution 
will now proceed to the expoſition of it. be the 
The ſtatute is Introdufivum novi juris, and therefore Ane 
ought to receive a ſtrict interpretation in reſtraint of diſtri- his blo 
butions, which are hereby introduced againſt the policy of 0p 
ä 0 


former laws. 


Before grees | 
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Before the ſtatute the adminiſtrator that had all the bur- * P. 500, 


then of the adminiſtration . had likewiſe the benefit, and 
when he had paid all the debts and legacies, was never 
more queſtioned upon his account, becauſe no man could 
demand the overplus from him ; but now by this law the 
overplus is given away, and he is to have no part of it, but 
as he ſtands related to the inteſtate, no recompence fur his 
pains, no more than he ſhould have had if another had been 
adminiſtrator. And here is not only Lucrum ceſſans, but 
- Damnum emergens, for at the end of his adminiſtration he 
muſt give an account, which will be diſputed by the parties 
concerned, and if he hath not acted very cautiouſly may 
bring a conſiderable loſs upon him. 

Methinks we ſhould expound this act as much in favour 
of adminiſtrators as we can in reſtraint of diſtributions and 
remote repreſentatives, that are brought to participate of 
the benefit of the adminiſtrators thrift and good manage- 
ment. 

But | admit that all ads of parliament ate to be expound- 
ed according to the true meaning to be collected from the 
words of them, and that mult be a rule in this caſe; there- 
fore | will endeavour to find out that meaning, 1. By conſi- 
dering the reaſon of diſtribution, and the practice in the ec- 
cleſiaſtical court grounded upon that reaſon, as it was before 
this ſtatute. 2. By conſidering the words of the act relating 
to this clauſe. 

As to the rules of ſpiritual courts in ordering diſtribution, 
I ſhould have been glad the parties would have brought civi- 
kans to have informed us concerning the grounds of their 
law and practice in this particular. 

Not having had that aſſiſtance, I have conſidered in the 
beſt manner I can upon the nature of the thing, whereupon 
I apprehend there are two motives of diſtribution, one in 
reſpeQ of the inteſtate, another in reſpect of the ordinary 
that grants adminiſtration. 

In reſpe& of the inteſtate it may be thought an obligation 
upon every man to provide for thoſe which deſcend from his 
loins; and as the adminiſtrator is to diſcharge all other 
debts; ſo this debt to nature ſhould likewiſe exact a diſtri- 
bution, to all that deſcend from him in the lineal degrees, 
be they never ſo remote. 

And becauſe thoſe which are remote have not ſo much of 
his blood, therefore the meaſure ſhould be according to the 
ſocks, more or leſs as they ſtand in relation to him. 

Upon this reaſon repreſentations are admitted to all de- 
grees in the lineal deſcent. 


There 
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E P. 501. ' ® There is no ſuch obligation to the remote kindered in a 


collateral line, therefore they are not regarded but in re- 
ſpe& of proximity as they are next of kin, it being to, be 
ſuppoſed, every man would leave his eſtate to his next kin. 
dered : but the children of thoſe that are deceaſed come not 
within this reaſon, for they are a degree more remote. 

In reſpe& of the ordinary it may be conſidered that thoſe 
that are of equal degree and next of kin, be they never ſo 
many, ought to be looked upon by the ordinary with an 
equal eye, therefore when he has preferred one to the ad- 
miniſtration, he ought to give ſome recompence to the 
others, that he may not appear partial, they being as capa- 
ble to demand and have adminiſtration as the other. But 
the children of thoſe which are deceaſed have not the ſame 
pretence; for they were not capable to conteſt the adminiſ- 
tration. | 

Another reaſon there is to exclude repreſentations in re- 
mote degrees, that thereby the eſtate might come to be di- 
vided into ſo many and ſo ſmall parts that the benefit would 
not be valuable. 

I have heard civilians ſay, that repreſentations are reject- 
ed in remote degrees of collaterals by their law upon this 
ground. 

Now the caſe of brothers children is of a mixed conſidet- 
ation, 1. In reſpe& of the obligation, for the inteſtate was 
a kind of parent to his brothers children, and in that reſpect 
marriages between them are prohibited. 2. There is no dan- 
ger that the ſubdiviſions ſhould be very many and the eſtate 


reduced into very ſmall parts; for brothers and ſiſters can- 


not be many, as couſin germans and other remote degrees 
may, therefore there may be reaſon to admit brothers chil- 
dren to diſtribution by repreſentation, and reje& all farther 
degrees. ; 

Having touched the reaſons whereupon I ſuppoſe diſtri- 
bution grounded, concerning the practice, I can only ſay 
what I have learnt by enquiry from civilians of my acquain- 
tance, having had no other means to be informed of it, the 
bar not having produced any precedents of the fpiritual 
courts on either fide. 

In the caſe at bar the order of the ſpiritual court is for s 
diſtribution to the brothers children of the collaterals, who 
are not the inteſtates hrothers children; and by that it 
ſhould ſeem as if their law (if we ſhould let them alone) 
would carry on the diſtribution by repreſentations to a more 


remote degree. 
| But 


ſame 
iniſ- 


re- 
e di- 
'ould 


ject- 
this 
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But I have been informed by eminent civilians of my e P 
acquaintance, I ſuppoſe I may name them without their diſ- : 
pleaſure, fir Leoline Fenkins, judge of the prerogative court, 
and fir Robert Miſemam dean of the arches, that it is the 
conſtant and clear practice of their court to teject all repre- 
ſentations of collaterals, except children of the inteſtate's 


brothers and ſiſters. 


I am ſorry the plaintiff in this prohibition did not ſeek 
redreſs by way of appeal, that we might have ſeen what 
would have been finally ordered in their law, by which we 
might have known how their law toad, as to this point, 
which might have given us ſome light towards the under- 


ſtanding this act. 


I muſt confeſs that I do acquieſce in the opinion of thoſe 
learned men, and take their law to ſtand in this point for 
the excluſion of all repreſentations to remote collaterals. 
I give little credit to the ſentence in this cauſe: I remember 
the ſame judge, the archdeacon of Huntington, the other 
day ordered diſtribution amongſt the kindred of the firſt 
inteſtate upon an adminiſtration cum Teflamento annexo, 
where the reſiduum bonorum was deviſed to the executor, who 
died inteſtate, whoſe next of kin ought clearly to have had 
it, which occaſioned our granting a prohibition upon ſight 
of the ſentence, This being the ſame judge, I have the 


leſs reverence for his opinion in the other matter. 


I will now conſider the words of the act of parliament, 


whereupon this queſtion ariſeth, they are theſe, 


[The reſidue of the ſaid eſtate to be diſtributed equally to 
every of the next of kindred of the inteflate, who are in equal 


degree, and thoſe who legally repreſent them. 


Provided that there be no repreſentations admitted ameng ft 


collaterals after brothers and ſiſter s children.] 


Upon theſe words, the queſtion is thus, Whether in the 
collateral line only the inteſtate's brothers and ſiſters children 
can be admitted to have diſtribution Jure repreſentationis in 
loco parentis, or whether repreſentations are admitted in re- 
moter degrees of collaterals to the children, of ſuch as were 


brothers and ſiſters to the collaterals. 


In ſhort, whether the words brother and ſiſter ſhall relate 


to the inteſtate, or to the collaterals. 


I hold, that the words of the act muſt be underſtood of 
brothers and ſiſters to the inteſtate, and not of brothers and- 


ſiſters of remoter collaterals ; for theſe reaſons : 


* 1. All other relative terms generally expreſſed through * 


the whole act have the inteſtate for their correlative, ſo 


(wife) is meant wiſe I inteſtate, (children) are chil- 
| h 


dren 


502, 
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| dren of the inteſtate, (eir at Jaw) is of the inteſtate, ſo 
that in the moſt plain and obvious ſenſe, the inteſtate ought 
here to be taken for the correlative to the words brothers 
and ſiſters, | 
24. My ſecond reaſon is, Becauſe the diſtribution is given 
by the act for their relation to the inteſtate, and nb&t for 
their relation to the collaterals, therefore the relation men- 
tioned ought naturally to refer to the inteſtate, and not to 
the collaterals, There may be caſes put wherein brothery 
and ſiſters children Tf collaterals may be no kin to the in- 
teſtate, if they were by the half blood, and it cannot be 
pretended that ſuch ſhall have a ſhare in the diſtribution, 


| 
| 
Now why ſhould the words be taken in the ſenſe that com- 4 
prehends thoſe that have no title to diſtribution ? ] 
My third reaſon is, Becauſe as theſe words compre- „ 
dend more than ought to have diſtribution in ſome inſtances, F 
fo they fall ſhort and leave out many that by parity of rea- a 
fon ought to have diſtribution, and therefore this ſenſe they d 
would put upon the words is very improper. n 
As for inſtance. al 
Suppoſe the next of kin are nephews by ſeveral brothers, * 
and ſome of them ate dead, leaving children, theſe children ne 
% are not brothers children to the collaterals, and cannot with- 
in the words claim any ſhare; but if by chance any of them le: 
had had uncles ſurviving, then they had been brothers chil. th 
dren to the collaterals. | th 
So if the next of kin are conſin-germans, and ſome of ; 
them are brothers to one another, others are not ; the chil- tio 
dren of ſuch of them as had brothers that ſurvived the teſ- by 
: tator-ſhall have a ſhare, but the children of ſuch who had ſem 
no ſurviving brothers ſhall have no ſhare, which is moſt ab- ſuc 
Þ YG ſurd, for they ought to have a ſhare as they relate to the in- tha 
teſtate, and not as they relate to the collaterals. an 
a I muſt needs ſay it is hard to imagine the parliament beli 
could overſee theſe abſurdities which are ſo plain in conſe- exp 
_ quence, and they had been fo eaſily avoided, that we ought befc 
for that reaſon to believe, that they meant the relation to chil 
the inteſtates in this as well as other places. hat! 
If they had meant the relation ſhould have been to the may 
collaterals, how eafily might it have been expreſſed ſo, and Part 
5 by words that would have brought in all caſes in parity ot have 
P. 504. degree, as if it had been thus exprefſed { Provided tut 7 
| there be no repreſentations admitted among ft collaterals afl garn! 
their children ) | "I 
This had been without ambiguity or queſtion, and it hid tro, 
: | extended So 
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extended to all caſes in pari gradu, and to no caſe but where 


there was kindered to the inteſtate. 

I cannot imagine the parliament meant to let in repre- 
ſentat ions in remote degrees, becauſe they might ſo eaſily 
have expreſſed it in plain terms, and they would certainly 
have 45 it in this act, which is carefully penned in other 
parts of it. 
my A fourth reaſon is, Becauſe the excluding repreſen- 
tations in a remote degree agrees with the reaſons ppon 
which diſtribution is grounded, For, 1. Nephews and 
nieces to the inteſtate are of ſo near relation, the inteſtate 
having been as a parent to them, that they are of great re- 
gard, whereas remoter degrees have no regard but for their 
proximity (becauſe there are none nearer) and therefore no 


reaſon to admit repreſentations amongſt them, to bring in a 


remote degree to ſhare with thoſe that are nearer of kin. 
2. Again, Nephews and nieces cannot be many, ſo that the 
diviſion cannot come into very many parcels ; but in a re- 
mote degree there may be very many of the ſame degree, 
and to admit a ſubdiviſion to the children of any deceaſed 
would make the ſhares of ſuch children very inconſiderahle, 
not worth demanding. 

5. My fiſth reaſon js, Becauſe by the opinion of the 
learned, the law and practice of the ſpiritual courts before 
this act did exclude all repreſentations of collaterals, after 
the inteſtates nephews and nieces. 

The whole ſcope of the act was to make their juriſdic- 


tion as to diſtribution legal, which before was condemned 


by the king's courts, and the Words of the act (legally repre- 


ſenting) (pro ſuo cuiq; jure) and (according to the laws in 


ſuch caſes) and (the rules and limitations ſet down) ſhew 
that there is a reference to their laws. Now if there were 
an opinion this way before the act; there is great reaſon to 
believe this clauſe was founded upon that opinion, and to 
expound it that way. I never heard of any opinion that 
before the act the repreſentations were bounded to brothers 
children of collaterals. It may be the learned Doctor who 
hath ordered diſtribution in this caſe, has done it upon an 
imagination, that this clauſe has changed their law in this 


particular, taking it in that ſenſe that my brothers do that 


have argued againſt me. 


* I ſhall now obſerve the objections that are made a- P. cog, 


gainſt me. 
1. Objech. They ſay, Ad proximum antecedens fiat relg- 


tio, and the next precedent relative is the word Co/laterals. 
Sel. This maxim hath always this reſtraint, that it muſt 
b Hh 2 agree 


P. 306 
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agree with the ſenſe, ſo that it admits an enquiry which re- 
lative beſt agrees with the ſenſe, and we mult judge accord. 
ing to the ſenſe, and not by the order of words. 

2. Objef?. They ſay it is ſtrange this Proviſo ſhould re- 
ſtrain repreſentations of collaterals to one particular caſe, 
which were left under a generality before. 

Fol. 1 ſee no cauſe of wonder, if it were ſo; but that 
which is called a generality, is by the words (legal repre. 


| ſentatives) and if by the courſe of their law repreſentations 


were not admitted to other collaterals than brothers and 
ſiſters children, then thoſe remoter degrees had no legal re- 
preſentations; ſo that this clauſe is but explanatory of the 


word (legal) in the ſenſe of their law, our law having no 


notice of it at all. 


3. Object. They ſay there is no inconvenience in the | 


other expoſition, but it ſeems reaſonable that the nephews 
in all caſes ſhould have a ſhare with the uncles. 

Sol. I have already ſhewn by my reaſons, that by the 

other expoſition the ſymmetry and reaſon upon which dif- 
tribution is grounded fails, and many abſurd caſes will follow 
upon it. 
, _ Object. Then they object that there are few adds of 
parliament that provide for all caſes; there are Caſus omiſſi 
upon the moſt clear laws, and the ſenſe of an act muſt not 
for that be loſt. 

Sol. I confeſs. a law clcarly penned ſhall have its force in 
caſes it does reach, though it does not reach all caſes; but 


where a law is penned, that it may be expounded one way 


or other, and there is a queſtion of the meaning of it, it is 
more natural to believe it was meant in that way that is clear, 
and that reaches all caſes that are in parity of reaſon, than 
in that way that has abſurd conſequences, as this hath, both 
by including thoſe which were not intended, and leaving out 


; thoſe which ſtand in the ſame degree, as I ſhewed before. 


To conclude, I conceive this act was intended for a plain 
rule, and I think it much better to interpret it in the moſt 
plain and obvious ſenſe which will eſtabliſh the ſucceſſion of 
perſonal eſtates, according to reaſon and ſymmetry, than to 
ſtrain to find out another ſenſe for the ſake of remote kin- 
dred, that are of no regard, which will produce apparent 
abſurdities,“ and ſubject perſonal eſtates to fanciful and 


" intricate diſputes, that will need another act to compoſe 


and ſettle. 


Having 


Term. Hill. 34 & 35 Car. 2. B. R. 


Having deſired the opinion of the learned Doctors of 
Doctors -· Commons upon the queſtion following, 

V ether before the late ſtatute of 22 Car. 2. for ſettling 

inteſtates eſtates upon ordering diſtributions, repreſentations 

were admitted amongſt collaterals in remote degrees? or, 

Whether there were any bounds ſet by their law or prac- 

tice beyond which repreſentations were rejected, and what 

thoſe bounds were ? or, Whether it was not merely diſcre- 

- tionary as the ordinary thought fit? I received this anſwer 


from them : 


In making diſtributions of inteſtates eſtates amongſt col- | 


laterals, our civil law, and the praQtice of the eccleſiaſtical 
courts have conſtantly obſerved theſe two rules, 

The firſt is, Repreſentatio in filius fratrum & fororum 
tantum locum habet, ad ulteriores vero Collaterales non exten- 


ditur. 


The ſecond is, That in caſe there be no brothers nor 
brothers children, vocantur ad ſucceſſionem reliqui Collaterales 


cung; in gradu ſunt proximiores, remotioribus excluſis. Ita 


quod infallibiliter ſemper prior in gradu ſit potior in ſucceſ» 
fone, whereby repreſentation muſt needs be out of doors, 
the next of kin, whether one or more being only to be ad- 


mitted to the diſtribution. 


10 May 1681. 


% 


Robert Wiſeman, 
Thomas Exton, 
Richard Lloyd, 
Edward Maſter, 
William Trumbal, 
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QF THE 


PRINCIPAL MATTERS 


CONTAINED IN THIS BOOK. 


ABATEMENT, ſee PLEADING. 


"ANY things may be plead- 

ed in bar and in abatement 

too, Pages 57, 395. 
Payment to the plaintiff, or a ſtran- 
ger, 1s a plea in diſcharge, and 
yet it may be pleaded in bar, 7bjd. 

A plea in abatement Puis darrein 
continuance in a real action is pe- 
remptory, 118, 119 
Where an action founded on con- 
tract is brought againſt two, and 
the one dies, the writ ſhall 
abate, although they are execu- 
tors; but in actions of treſpaſs 
which are grounded upon a tort, 
the death of one ſhall not abate 
the writ, 131, 463 
In an Indebitatus Aſſumpſit by five 
executors for monies received to 
the teſtator's uſe : the defendant 


leventeen years; the plaintiff 


pleads in abatement that two of 
the plaintiffs are under the age of 


demurs; and if the third that 
was full of age, and the infants, 
ought to join, was the queſtion 
but not reſolved, Page 198 


ACCORD. 


Accord is no good plea to an ac- 


tion of treſpaſs and aſſault, ex- 
ecuted in the whole, 203 


In an Indebitatus Aſſumpſit for wares 


ſold; the defendant pleads an 
agreement betwixt the plaintiff 
and the defendant, and the ſon 
of the defendant, that the plain- 
tiff ſhould deliver to the defend- 
ant divers clothes of the de fend- 


ant's wife's, then in her cuſtody, 


and that the plaintiff. ſhould ac- 
cept his ſon for her pay-maſter 
for 9 J. in full ſatisfaction of the 
Aſſumpſit, and ſhews the deli- 
very ot the clothes by the plain- 
tiff, and that the ſon at the day 


tendered the g/. and the plain- 
| tiff 
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tiff refuſed it; and that the ſon 
was always ſince, and yet is 
ready to pay the ſame ; the plain- 
tiff demurs. For although as ed in bar to the firſt action, 
was alledged, of ancient time the *' | Page 57 
pleading an accord without exe- When the plaintiff in account 
cution of the whole, was not charges the defendant as receiver 
good, according to the reſolution from ſuch a time to ſuch a time, 
in Peyto's caſe, yet of late it hath he ought to anſwer preciſely, 
been held, that on mutual pro- ibid. 
miſes an aQion lies, and conſe- 
quently there being equal reme- ACTION, and ACTION upon the 
dies, an accord may be pleaded CASE. © 
without execution; which was 
agreed by the court, Page 450 Upon a wager, whether the eldeſt 
Yet in the principal caſe judgment ſon of a puiſne knight bachelor, 
was given for the plaintiff, 1. or the grand-child of an elder 
Becauſe it doth not appear that knight bachetor ſhould have the 
there is any conſideration that precedency by the judgment of 


the act of oblivion, and it ſeem- 
| ed to the court to be a 
plea, and needed not to be plead- 


the ſon ſhould pay theg/. but an herald : 5 An 
only a bare agreement. 2. Ad- AQion upon the caſe lieth not for a 0 
mit the agreement would bind, legacy, 23, 4 p 
yet now by the ſtatute of frauds Action upon the caſe, the plaintiff a1 
and perjuries, this agreement declares that he was ſeiſed of an An: 
ought to be in writing, or elſe ancient meſſuage, c. within ol 
the plaintiff could not have any the pariſh'of F. and that he, and 01 
remedy thereon; and though on all thoſe whoſe eſtate he hath in B 
tuch agreement the plaintiff need the ſame, have time out of mind In a 
not ſet forth the agreement to be uſed to ſit in a feat in ſuch an de 
in writing; yet when the de- aiſle in the ſdid church, and that ge 
fendant pleads ſuch an agreement the defendant had diſturbed him; fr 
in bar, he muſt plead it ſo as it after verdi& for the plaintiff, it fe 
may appear to the court, that was held, that the count is good, af 
an ion will lie upon it; for he without ſhewing any reparation ; ſt 
ſhall not take away the plaintiff 's otherwiſe in a prohibition, 52 th 
action, and not give him another Ac ion upon the caſe brought againſt th 
upon the agreement pleaded, the Cuſtos Brevium & Reotulorum, or 
"Hg 8 450 for that by his negligence a judg- ſt: 
Arbitrement is a good plea, with- ment was razed, 53 Ana 
out performance, © | ibid. Action on the caſe lies quod crimen at 
EY Fieloniæ ei impoſuit, 61 ag 

ACCOUNT. Action upon the caſe lies for a falſe ru 

5 return on a Mandamus, 68, 432 of 

In account, and judgment gued com- In an action of the caſe for ſtopping in 
putet, the defendant before audi- * his lights, the caſe was, _ An a 
8 ſeiſe m. 


tors pleads a ſpecial plea, (viz.) 


PRINCIPAL 


ſeiſed of a piece of ground, and 
building a meſſuage upon part of 
it, he grants the other part of 
the ſaid ground to A. who builds 
upon it, and obſtruAas the lights 
of the firſt meſſuage ; and by the 
better opinion held that he may, 

| : Page 67 
"AQtion upon the caſe doth not lie 
for maliciouſly indicting one of 
Reſcous, or for the malicious in- 
dicting one of a treſpaſs, 135 
Action on the caſe lies for malici- 
ouſly indicting the plaintiff, be- 
ing a juſtice ot the peace, for de- 
livering a vagrant out of cuſtody 
without examination; for that 
here's ſlander as well as crime, 
150 

An action on the caſe in the nature 
of conſpiracy lies for levying a 
plaint to cauſe the plaintiff to be 
arreſted without cauſe, 176 
An aQiion of the caſe in the nature 
of conſpiracy lies againſt one 
only for indicting the plaintiff of 
Barretry, 180, 176 
In an action of the caſe the plaintiff 
declares, that he did lend his 
gelding to the defendant to ride 
from London to York, and the de- 
fendant abuſed him in itinere; 
after verdiQ for the plaintiff, in 
ſtay of judgment it was moved, 
that there is not any viſne where 
the abuſe of the horſe was, but 
only in itinere; and judgment 
ſtayed until, Ec, 187 
An action on the caſe lies againſt an 
attorney for entering judgment 
againſt a defendant before the 
rules were out, by reaſon where- 
of he was prevented from mov- 
ing in arreſt of judgment, 194 
An action of the caſe for keeping a 
market in prejudice of the plain- 


MATTERS, 


tiff's market does well lie, al- 
though the defendant does not 
keep his market on the ſame day 
the plaintiff keeps his, Page 195 
An action on the caſe doth not lie 
for the loſs of the ſervice of his 
apprentice for the whole reſidue 
of the term of his apprenticeſhip, 
till the ſame term be expired, 
200, 201 

An aQtion upon the caſe lies againſt 
the maſter of a ſhip for keeping 
goods ſo negligently that they 
were ſtolen away whilſt the ſhip 
lay in the river, 220 
An aQiion on the caſe lies againit a 
biſhop for not taking caution, if 
the party excommunicated re- 
quires it, 226 
The father ſhalt not have an action 
for the loſs of the marriage of his 
ſon and heir, except when a 
ſtranger takes him by force and 
marries him ; but if the ſon mar- 
ry himſelf, or a ſtranger procures 
him to marry one, the father 
hath po remedy, 259, 260 
Phe father cannot maintain an ac- 
tion for the aſſault of his daugh- 
ter, but only by reaſon of the 
loſs of her ſervice; Per Raymond 
bacon, ' 260 
In a ſpecial action of the caſe the 
plaintiff declares, that he is a 
hackney coachman, and that the 
defendant, with an intent to diſ- 
grace him, did ride ſkimmington, 
and deſcribes how, thereby ſur- 
miſing that the plaintiff 's wife 
had beat the plaintiff, and by rea- 
ſon thereof perſons who formerly 
uſed him, refuſed to come into 
his coach to be carried by him ad 
damnum; after verdiQ for the plain- 
tiff, judgment was given, guad 
querens nil capiat per Billam, 8 

n 
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In an action of the caſe for not 
grinding at his mill; where one 
preſcribes for multure, he ought 
to aver that his mill is ſufficient 
to grind all the corn, Page 327 

An action of the caſe lies for mali- 


ciouſly proſecuting the plaintiff 


in the eccleſiaſtical court, for not 
making his account as church- 


warden of the pariſh of D. the 
defendant knowing that the 


plaintiff had made his account 
before, which was approved of 
by the pariſh, 418 
Every man ſhall recover according 
to the right he hath at the timg of 
the bringing the action only, 463 
And therefore if the heir brings an 
ejectment, and his anceſtor dies 
ſubſequent to his action, he ſhall 
not recover, ibid. 


ACTION for WORDS. 


The defendant being ſeiſed of lands 
ſaid of the plaintiff, ke had forged 
| @ deed to cheat him of his land, 


and he gave A. B. 408. for ingroſ-. 


ſing it, an action lies, 4 
IJ will indi Richard Rawlins at the 
next ſeſſions, and he ſhall loſe his 
_ eſtate, and it ſhall go hard with 
im for his life; but his eſtate he 
ſhall furely loſe for marking my 
ſheep, not actionable, I2 
Nuttal that was Solomon Smith's 
clerk is a knave and aregue, and J 
will prove it, and he is in New- 
gate, and is to be hanged for coun- 
terfeiting the king's hand and ſeal, 
adjudged actionable, 17 
He is a baſe fellow, and I will queſ- 
tion him ere long, for that he would 
Fave taken away the king's life ; it 
ſcemed to the court that the 
words were aQtonable, becauſe 


in the caſe of the king the intent 
is puniſhable Frage 20 
T hou art a traitor and a rebel, 23 
T hou haſt ſtolen our bees (innuendo a 
flock of bees) they are hidden un- 
der the old woman's hempſeck, and 
thou art a thief; aſter verdict 
judgment for the plaintiff, 33 

T hou art athief and haſt flolen my trees, 
actionable; for it ſhall be in- 
tended ſuch trees whereof theſt 
may be committed, ibid. 
Dacy is @ witch, and deſerves better 


to be hanged than old Acthur, who 


was hanged for a witch, adjudged 
actionable, | 35 
Orton ſays, I am a perjured knave, 
but he is a perjured knave as well 
as I, for he and Field ſwore for one 
anther, actionable, 51 
If words are actionable at firſt, the 
damages after doth not give cauſe 
of action, and therefore the ſta- 
tute of limitations of two years is 
a good bar in that caſe, 61 
But where the words at the time of 
the ſpeaking are not actionable, 
but by reaſon of them the party 
aſter loſes his preferment, in that 
caſe the ſtatute of limitations of 
two years is not any bar, ibid. 
To call a tradeſman a cheat, an ac- 
tion will lie if he ſpeaks of his 
profeſſion, but to ſpeak it gene- 
rally it will not, 62 
You are a whore, & c. per quod (he 
has loſt her marriage; on verdict 
and judgment for the plaintiff in 
the Marſbalſea, aſſigned for er- 
ror, that it doth not appear that 
the cauſe of action, viz. that the 
loſs of the marriage was within 
the juriſdiction of the court, and 
the other words are not actiona- 
ble, and judgment reverſed, G3 
The plaintiff declares that he is we 
| hat 
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hath beru, and was ſuch a day 
the maſter: of a. bark; the de- 
fendant ſaid to him, Mou art 4 
chtatinig knave and a chtating vogue, 
and tho haft cheated my fon-in- 
law, John Bradley, of a cable 
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Page 115 


The plaintiff * he is a mor- 


cer, and that the detendant ſaid 
to him theſe words, uu art a 


_ cheating knave and a rogue, not 


actionable, 16 


9 
rope which belangs # the bark, if The defendant faid of the plaintiff 


actionable, guere. Page 75 


An action brought by 2 reeder for 


theſo words, you cheated Mr. 


Rawley of 4 panne of reed, not 
actionable, ING 75 


The plaintiff brings an action in 


London for theſe words, theu art 
4 whore and my huſbands whare, 
and the defendant removes it by 
Habeas Corpus into this court, 
and a Provedends was granted by 


three juſtices, Hide chief juſtice 
diſſemi 81 


The plaintiff counts that he is a 


lime-burner, and gets his living 
by buying and felling thereof, 
aid that the defendant faid of 
the plaintiff; in arte ſua, that John 
Terry is a run-away, and is a 
baſe chrating rogue, and John 
Terry ſball never think to bring 
John Webb where he is himfelf, 
end rather. than ſo I will fpend 
20 l. The court was divided 
touching theſe words, and no 


judgment given, 87 


In ancient time it was the conſtant 


courſe in declarations for words, 
to hay a Colloquium, and it was a 
grand doubt if it was good with- 
out it, until South and Ward's 
caſe in Cro. Fac. and there re- 
ſolved de Querente ſupplies the 
Colloquium, idid. 


Thos art a baud, and I will prove you 


# baud, and you took 5 5. for 4 

clran pair of fheets for two whores 
two rogues ; it feemed to the 

court the words are actionable, 


being a merchant, and maintain- 
ed himſelf and his family by buy- 
ing and ſelling, Auſten Drake is 
broke and gone to Virginia, I have 
all fortune, for Auſten Drake is 
Jailed, and I have loſt my monies ; 
Auſten Drake is a beggarly fellow, 
and not worth a great, and not 
able to pay his debts, and rides 
abread with his man double armed 
for fear of builiffs, held aQiona- 

184 


The plaintiff declares, that he is an 


attorney of CB. and that the de- 
fendant and he had diſcourſe of 
the plaintiff, and of his profeſſion, 
and that the defendant ſaid to 
the plaintiff in auditu quampluri- 
morum, thou canſt not read @ de- 
claration, aQtionable, 196 


'Fhe plaintiff declares, that he was 


at the time of the words ſpoken, 
and yet is a merchant, and that 
there being communication of 
him, the defendant ſpake theſe 
words of him, I believe all is not 
well with Daniel Vivian, there 
are many merchants that dave late - 
ly failed, and I expe no otherwiſe 
of Danie] Vivian; adjudged tor 
the plaintiff, 207 


The plaintiff declares, that he is a 


keeper of livery ſtables, and an 
Inn at the Be z and the 
defendant had other ftables for 
the ſaid purpoſe, in the ſame 
yard; a ſtranger comes with 4 
waggon into the ſame yard, and 


demands of the defendant which 
is 
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is Bellſavage - Inn; the defendant 
replies, this is Bellſavage- Inn, 
deal not with the plaintiff for he 
is broke, and there is neither 
entertainment for man nor horſe ; 


after verdiQ for the plaintiff, 


judgment was given for the plain- 
tiff after much debate, Page 231 
'The plaintiff declares, he being a 
| clergyman, the defendant ſaid of 
him theſe words, viz. Francis 


Walli a thief, and he ſiole plate 


from Maudlin College in Oxford, 
and I bought plate of one in Ox ford, 
and gave it to the college for that 
| plate, and thereby ſaved him from 
being hanged, ad damnum 500 |. 
The defendant pleads in bar by 
attorney, that ante diem 1 Fuly 
12 Car. 2. the plaintiff married 
the defendant, and the plaintiff 
demurred; and adjudged for the 
defendant though pleaded in bar, 
9 
Ihe plaintiff declares he was fen 
a day depnty lieutenant for the 
county of Middleſex, and one of 
the king's privy council for the 
realm ot Ireland, and ſtood to be 
choſen burgeſs for the parliament 
at Chriſt-Church, and that the de- 
tendant ſpake theſe words of 
him, (wviz.) he is a Papiſt; 
and adjudged the words were ac- 
t1onable, and judgment affirmed 
on a writof error brought there- 
upon, x 432, 483 


The ſenſe of words alter as the 


times alter, for though formerly 
( Papiſt) was not aQionable, 
yet now it is grown a word of re- 
proach; ſo to ſay of an attor- 
ney he is a nave anciently was 
not, but now it is actionable, 

482, 483 


ADJOURNMENT. 


All adjournments of the ſeſſions are 
inthe preter-tenſe, and ſo of in- 
dictments, Pages 115, 116 


ADMINISTRATION. 


It's in the power of the ordinary to 
commit adminiſtration to the 
wife or next of kin; but when 
he hath committed it to one he 
cannot repeal it, and commit it 
to another, 93 

The father is next of blood to his 
child to whom adminiſtration 
ſhall be committed, ibid. 

Adminiſtration is committed to J. 
S. who grants the goods of the 
inteſtate, and after ſuit is in the 
court chriſtian by citation to re- 
peal this adminiſtration, it's there 
confirmed, and after an appeal is 
brought of that ſentence, and the 
ſentence and alſo the adminiſtra- 
tion is reverſed; yet adjudged 
notwithſtanding, that the grant 
of J. S. is good, 224 

A man dies inteſtate, having neither 
wife nor child, nor father nor 

mother; but his next of kin be- 
ing two aunts, one whereof was 
dead in h's life-time, and the 
other having adminiſtration, the 
queſtion was, whether the chil- 
dren of the deceaſed aunt ſhall be 
admitted Jure repreſentationis in 
loco parentis to demand a ſhare 
upon the act of diſtributions, 28 
their mother ſhould have had if 
ſhe had been living? 496, 497» 

498, &c. 

It ſeems an adminiſtratrix durante 

minore ætate as ſhe may ſell goods 


for payment of debts, ſo ſhe may 
retain 


ma / 
retain 


retain to pay herſelf, by Ray- 
mond juſtice, for that ſhe cannot 
pay herſelf, therefore the pay- 
ment muſt be by way of retain- 


er, Pages 483, 484 
ADMIRALTY, vide PROHIBI- 
| TION. 


Prohibition lies to the admiralty 
upon a ſuit there for mariner's 
wages, 3 

A ſentence in the admiralty of 
France is not examined at com- 
mon law, but the courts there 
ought to give credit to it, 473 

If any perſon finds himſelf aggriev- 
ed by ſuch ſentence, his way is 
to petition the king, who will 

examine the caſe, and if he finds 
cauſe of complaint, will ſend to 
his ambaſſador, reſiding with 
that prince or ſtate; and on fai- 
lure of redreſs will grant letters 
* of marque and repriſal, ibid. 


AMENDMENT. 


In debt upon an obligation againſt 
an executor, the defendant pleads 
it's not the deed of the teſtator; 
and found for the plaintiff, and 
judgment quod defendens capiatur, 
where it ought to be in miſeritor - 
dia; and it was moved to have 
it amended ; but ruled it cannot 
be amended ia another term, 

| 38, 39 

But in the Common Pleas it may 
be amended, for there are dock- 
ets of every judgment; and if 
the entering of the judgment be 
defeQive in the roll, they uſeto 
mend it by the docket, ibid. 
In ejeAment by John Wilde againſt 
homas Wheeler, the judgment 
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quod pred. Thomas recuperet, 
where it ought to have been 
John; and it was amended, P. 39 

In an ejectment of ten acres of land, 
and five acres of paſture, and in 
the judgment the ten acres of 
land were omitted, and yet 
amended, ibid. 
In debt upon the ſtatute of 2 E. 6. 
for tithes, and upon a nonſuit in 
the judgment guad defendens eat 
ine die was omitted, and yet 
amended, ibid. 
In an action of the caſe for words 
againſt huſband and wife, judg- 
ment was, that the huſband only 
ſhall be in miſericordia, and no- 
thing ſaid of the wife, yet amend- 
ed, ibid. 
In an action on the caſe part is 
found for plaintiff, and part for 
the defendant; and as to that 
that is found for the defendant, 
the judgment is quad querens & 
plegii ſui fint in miſericordia; and 
moved that the judgment ſhould 
be amended, O& plegii ſui ſtruck 
out, becauſe they ought not to 
be amerced ; but the court took 
time to conſider of it, 42 
Error of judgment in the Common 
Pleas was aſſigned, that there 
were not any pledges; but it ap- 
pearing on examination there 
was an Original, an amendment 
was awarded, 51 
Records have been frequently 
amended aſter error brought, 53 
A record may be amended before a 
recordatur entered upon the roll, 
ibid. 

The record of the Nifs prius roll 
varying in ſubſtance from the 
plea roll, a Diftringas de nov» 
was awarded, agreeing to the 


plea roll, 38 
In 
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the plaintiff counts that 
he demiſed to the defendant cer - 
tain land for thirteen years, to 
pay to him qusrterly gol. and 
doth not ſay annuatim; the de- 
fendant pleads Non eft faftum ; 
and found for the plaintiff, and 
after plea pleaded the plaintiff 

_ amended his declaration, and in- 
ſerted the word annuatim; and 
ruled the amendment to ſtand, 
Page 160 

In debt on a bond, judgment was 
had by default by the plaintiff as 
executor, and the attorney had 
left out, Et profert fic in Cur. 
literas te arias; but the 
plaimiff was called executor in 
the declaration; and the defen- 
laut having brought error, it was 
moved to have the record amend- 


ed, but denied, 223 

After a record entered it's too late 

to have it amended, 64 
ARBITREMENT. 


Attachment denied to be granted for 
the breach of a rule of court had 
by conſent for the performance 
of an award, 35, 152 

On no arbitrement pleaded the 

plaintiff replies, and ſets forth the 

award, which (amongſt others) 
conſiſled of two parts, 1/7, That 
the defendant ſhould make a re- 
leaſe to the plaintiff until the 
time of the arbitrement, which, 
as was objected, diſcharged the 
bond of ſubmiſſion; but diſal- 
lowed, becauſe divers things are 
to be done together, and if all had 
been done the releaſe had been no 
prejudice. 2dly, The award was 
in part of ſatisfaQion, which is 
not good but diſallowed, becauſe 


it's tantum exiſten. partem redditu;, 
which is only a deſcription when 
he will pay it; and no diſcharge, 

Page age 169 


A ſubmiſſion to arbitrators and um- 


pire at the ſame time without in- 
creaſing the time of the umpire, 
is void, - 187, 203 


ASSIGNMENT. 


In debt for rent againſt the aflignee 


of an executor of a leſſee for 
years, the defendant pleads an 
aſſignment by him to J. S. ſuch 


a day before any rent was arrear, 


and that he gave notice of it to 
the leſſof before any rent due; 
the plaintiff replies, that the af. 
ſignment was to defraud him of 
his ation by fraud and covin; 
the defendant demurs, and judg- 
.ment was given for the plaintiff 
in B. R. and the defendant brought 
a writ of error, and after the pat- 
ties agreed, 303, 304 


Declaration in debt for rent-arrear, 


is good, without ſhewing mean 
aſſignments on demurrer, 38g, 


390 
A covenant not to aſſign a thing in 


action to any perſon or perſons 
what ſoever. An aſſignment in 
equity is a breach of the cove- 
nant; for in law no aſſignment 
can be of a thing in action, there- 
fore the intent of a covenant 
muſt be of ſuch an aſſignment 
as can be (that is) an aſſignment 


in equity, 459, 460, 461 
ASSUMPSIT. 


In conſideration that the plaintif 


would give to the defendant 5/. 


the defendant wouldgive to * 
1 
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PRINCIPAL MATTERS. 


uff 407. if ever he played at a 


game called Even and Odd for 
money or wine, and avers he 
gave him 57. and that the defen- 
dant played-at the faid game ſuch 
a day, unde adio accrevit ; held 
the action lies, Page 13 


That whereas the huſband of the 


defendant, now dead, was in- 
debted to the plaintiff, the de- 


fendant promiſed that if the plain- 


tiff wood make appear that her 
ſaid huſband was indebted, ſhe 


would pay it; a good Aſſumpſit, 


32 


A promiſe before breach may be 


diſcharged by parol, 42 


On an Indebitatus Aſſumpſit for phy- 


ſick, £fc. provided and delivered 
for the daughter of the defen- 
dant at his requeſt, after verdict 


for the plaintiff it ſhall be in- 


tended delivered to the defendant 
for his daughter, 67 


If the father deſire one to find phy- 


ſic for his davghter, debt lies 
againſt the father, and conſe- 
_ quently an indebitatus en, t, 


The plaintiff declares that the — 


fendant in conſideration of 104. 
promiſed to let him enjoy certain 
iron mills for ſix months ; and it 


appeared the ſaid mills were but 


worth 200. per annum, and yet 
damages given for 500/. by rea- 
ſon of the loſs of ſtock laid in ; 
and held the jury may well find 
ſuch damages, for they are not 
bound to give only the 10. but 
alſo all the ſpecial damages, 77 


The plaintiff counts, that whereas 


he had procured one W. at the 
Tequeſt of the defendant, to ſur- 
render a leaſe, that the defen- 
dant would pay, &c. without 


ſaying that the defendant aſſumed 
and promiſed to pay, Cc. and 
judgment ſtayed on motion in ar- 
reſt of Jodgment for that cauſe, 

Page 123 


Aſſumpſit by the heir to pay a debt 


due by his anceſtor upon an obli- 
gation, without declaring that 
the heir was bound thereby, 
Quære if good after verdict? 127 


In conſideration the plaintiff would 


take an oath before one who had 
not power to adminitter it, is a 
good conſideration to ground an 
Aſſumpfit on, I53 


The plaintiff declares that he and 


the defendant were executors to 
A. and that the defendant did re- 
ceive all the eſtate of the teſtator, 
whereas 4 moiety thereof did be- 
long to the plainuff, and that the 
plaintiff did threaten the defen- 
dant to ſue him to come to an 
account, and that the defendant 
in conſideration that the plaintiff 
did promiſe to forbear the ſaid 
ſait, and to ſhew an account 
touching the eſtate of the teſta- 
tor; the defendant promiſed to 
pay to the plaintiff 10ol. the 
plaintiff avers that he did forbear 
the ſaid ſuit, and did ſhew an ac- 
count, and yet he hath not paid 
the 100], Judgment for the plain- 
tiff, 230 


The plaintiff counts that one Fen- 


ewick was in arrear to him in 100/. 
for an annuity, and that the de- 
fendant was bailiff and receiver 
of his rents, who appointed the 
defendant to account with the 
plaintiff, and to pay all that 
ſhould be found in arrear to him, 
out of the next rents due at Mar- 
tinmas, and that on account there 
was 109). found due to the plain- 


tiff, 


A TABLE or ras 
the marriage took effeQ, and that 


tiff, and the defendant adluc ex- 
iſtens receptor of the rents of the 
ſaid Fenwick,aſſumed to the plain- 
tiff that if he would forbear the 
ſaid arrears for a month after 
Martinmas, he would pay the 
ſame, and avers he ſtaid till then, 
and the defendant had not paid 
him; on Non Aſſumpfit verdict 
and judgment for the plaintiff, 
Page 211 

Aſſumpſit and Trover in one declar- 
ation ſeemeth not good, 233 
In an Aſſumpſit the plaintiff declared, 
That whereas the plaintiff had at 
his own charges buried the de- 
fendant's child, the detendant 
promiſed to pay him his charges, 
and though there was no requeſt 
laid, yet judgment was given for 
the plaintiff, 260 
An Aſſumpſit lies for him who is to 
have the advantage of a promiſe, 
although the promiſe was made 
to another, 302, 303 

. A promiſe to pay money to the at- 
torney of A. the action may be 
brought by A. or his attorney, 

; 303 

Forbearance to ſue in chancery is a 
good conſideration to ground an 
Aſumphit, 372 
In conſideration that the plaintiff at 
the ſpecial requeſt of the defen- 
dant, would endeavour and la- 
bour to perſuade C R. to marry 
J. S. he did promiſe that he 

4 would pay the plaintiff 4o/. it 
the ſaid marriage took effect; 
the plaintiff in fact ſays, That 
he at ſuch a day and divers other 
days and times at the requeſt of 
the defendant omnibus modis qui- 
bus poterat conatus fuit to perſuade 
the ſaid C. R. to marry the ſaid 


J. S. and that after ſuch a day Upon a judgment in B. R. a Fieri 


the defendant had not paid him 
the 40l. Cc. and though the 
plaintiff doth not ſhew how he 
did endeavour to perſuade, Ce. 
yet it was held good enough on 
error brought thereupon, P. 400 


In conſideration the plaintiff would 


renounce an executorſhip, the 
defendant would pay, &c. The 
plaintiff avers guad renunciavit ; 
and held good, and yet perhaps 
the perſon betore whom the re- 
nunciation was, might nct be 
competent, | ibid, 


The plaintiff being a virgin had 


been prevailed with to make a 
contract with the defendant, and 
after the defendant was deſirous 
to be free, and thereupon the 
defendant in conſideration that 
the plaintiff would diſonerare, 
Anglice diſengage, him of his 
promiſe, he promiſed to pay her 
1000). and ſhe alledges, that ſhe 
did diſengage him, without ſhew- 
ing how; and the whole court 
ſeemed to agree the declaration 
good, 400, 401 


Though it is frequent to lay a de- 


claration for a debt ſeveral ways 
in an Aſſumpſit, yet it's not a 
good plea to ſay that the ſeveral 
ſums are but only for the ſum 
firſt mentioned, without going 


farther, 5 


ATTACHMENT. 


Attachment doth not lie againſt a 


corporation, 152 


Attachment denied to be granted 


for the breach of a rule of court 
had by conſent, for the perfor- 
mance of an award, 35 


Fa. 


Tf 


A {7 X TY aa. 


PRINCIPAL MATTERS. 
Fac. iſſued (aſter a Teftatum) to The plaintiff obtained a judgment 


the ſheriff of Cheſter, who re- 
turns Quod fieri fecit the goods, 
but that they remained in his 
hands pro defeclu emptor. on that 
a Venditioni Exponas iſſues, of 
which he makes no return, nor 
any ſatisfaction to the plaintiff, 
and for that an attachment was 
granted, Page 171 


miſſioners of ſewers, for proceed- 
ing after Certiorari directed, 186 


If a writ of error be brought of a 


judgment in a pye-powder court, 
it is no contempt in the town- 
clerk if he doth not certify it, 
until final judgment given, for 
the writ of error commands to 


and an attachment denied, 190 


An attachment granted againſt the 


in debt, and received the money, 
and made a letter of attorney to 
acknowledge ſatis faction, and af- 
ter, and before ſatisfaQion ac- 
knowledged, revokes his warrant. 
And the court gave rule, That 
no proceeding ſhould be on the 


judgment without motion firſt 


made in court, Page 69 


An attachment granted againſt com- It's a good plea to action brought 


by an attorney for his fees, 'That 
the plaintiff did not give the de- 
fendant any bill of charges, ac- 
cording to the ſtatute 3 Fac. 


cap. 7. 245 
ATTORNMENT. 


certify Si Judicium redditum fit, If a copyholder ſurrender his re- 


verſion there needs no attorn- 
ment, 18 


bailiff of a liberty, who on a The reverſion of dutchy lands paſ- 


Latitat had arreſted the defen- 
dant and taken ſureties, and re- 


ſes by the dutchy ſeal without 
attornment, 90, 91 


turned a Cepi Corpus, but never A common perſon may compel the 


brought in the body, but com- 
bining with the defendant, let 
him go at liberty, c. 193 


ATTORNEY and WARRANT 


of ATTORNEY. 


A warrant of attorney is given to 


before the judgment ſigned by 
the ſecondary ; the defendant dies. 
Reſolved the judgment is well 
obtained, and thall not beſet aſide, 


An attorney may plead and join iſ- 


tenant to attorn, but the king 
cannot, for a Quid Furis Clamat 
doth not he for the king, for that 
a fine by the king is always by 
render, gr 
If a fine be levied to an uſe, the 
Cieſtuy que uſe ſhall have the rent 
without attornment, 91 
one to confeſs judgment in debt Want df attornment is aided after 
to the plaintiff, at eight o'clock 
in the morning, and at ten o'clock, The reverſion of a term for years 
granted for a valuable conſidera- 
tion, doth not paſs by the ſtatute 
of uſes, without attornment, ib. 


vet dict, | 487 


AUDITA AUERELA. 


ſue, That the plaintiff is alive, An Audita Querela is a new kind of 
and it ſhall not be ercor, although 
he be found dead, 59 


action, add commenced only in 
the 10 Ed. 3. and not before, 89 


II An 


— 


3 
— 


A TABLE or THE 


An Audita Quyerela doth not lie In a replevin, the defendant avows 


where there is another remedy in 


Jaw for the plaintiff, either by 
Page 89 


plea, or otherwiſe, 
Sometimes an Audita Querela doth 
not lie although there be not any 


other remedy. In marg. ibid. 


AULNAGE. 


Though aulnage is only payable for 
woollen cloth, yet it has been re- 
folved that linſey-woolſey ſhall 
pay aulnage, —_ but part 
wool, 312 


AVOWRY, fee PRESCRIPTION 
and REPLEVIN. 


One having avowed for rent at 
Michaelmas is not eſtopped to dif- 
train and avow for arrearages at 
Lady- duy before, otherwiſe it is 
of an acquittance 21 

Replevin, the defendant makes co- 
nuſance to A. that one Knight was 
ſeiſed of the place, in which, &c. 

and granted a rent-charge to A. 
and ſo makes conuſance for 10 
years. The plaintiff replies in 

bar, That Knight was not ſeiſed 
in fee. The defendant demurs, 
and leave given to diſcontinue, 
c. . 64 

Replevin, the defendant avows for a 
rent-charge. The plaintiff pleads 

in bar Nen conceſſit; and on this 
iſſue is taken according to the 

ſtatute of 17 Car. 2. cap. 7. and 
the jury found the value of the 
cattle, but not the arrears: and 
the dourt ruled judgment not to 
be entered on this finding, but 
the avowant may have judgment 
at he common law if he — 

_= | 170 


the taking, for that he is ſeiſed 
of the manor of A. to which he 
hath a leet belonging, and that by 
cuſtom, time out of mind uſed, 
che inhabitants uſed. to ſend a 
conſtable to the faid leet, and 
that he before H. his ſteward: at 
A. held the ſaid leet, and gave 


notice thereof at D. and that they 
. did not fend a conſtable, and 


thereupon the ſaid fteward im- 
poſed a fine of 39s. 114. and that 
he diſtrained the plaintiff ; and 
held a good cuſtom, Page 204 


But becauſe the avowant had no! 


alſedged a cuſtom alſo to diſtrain, 
it ſeemed to T wiſden juſtice, 
That the diſtreſs was not well 
taken, for when a duty is raiſed 
by cuſtom, a diftreſs for that du- 
ty muſt be maintained by the like 
cuſlom, 204 


In a replevin, defendant makes co- 


nuſance as bailiff to the lord of 
the leet, becauſe the plaintiff was 
amerced there for not ſcouring a 
ditch in a highway, plaintiff de- 
rurred, becauſe the ſtatute of 18 
Eliz. cap. g. gives the forfeitures 
for highways to the ſurveyors, 
and held the party may be pu- 
niſhed in the leet, notwithſtand- 
ing, 250 


Ff the rent of tenant ſor years be 


arrear, the leſſor cannot avow 
upon the termor upon the land, 
but upon the matter, 257 


The different way of pleading in an 


avowry at common law, and up- 
on the ſtatute, 257, 258 


In an avowry for an amerciament 


in a leet, it is not ſufficient 10 
ſay, preſentatum fuit at the leet, 
that the plaintiff did ſuch an ad, 


but he muſt aver the thing, and 
not 
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PRINCIPAL MATTERS. 


not rely upon the preſentment, 
Page 337 


BAIL. 
PECIAL bail granted by the 


court in an action for words a- 


gainſt a nobleman, 
Notwithſtanding a writ of error, 
the bail may bring in the princi- 
pal in diſcharge of the main- 
pernors, 100 
A perſon accuſed of high treaſon, 
and not within the act for Ha- 
beat Corpus i, is not de jure to 
be bailed by this court, 381 
In a Homine Repleg. unleſs the de- 
fendant will conteſs the taking 
and having the party in cuſtody, 
he cannot be bailed, 474, 475 


BANKRUPT. 


The plaintiff declares on the ſtatute 
of bankrupts, That the defen- 
dant was indebted to one Studder 
and the plaintiff in a joint obli- 
gation. Studder becomes a bank- 
rupt, and this debt is aſſigned to 
the plaintiff by the commiſſioners 
to the uſe of the creditors, if this 
aſſignment be good? Quære 6, 7 

An aſſignee of commiſſioners of 
bankrupts brings an {pdebitatus 
for 42/. upon an aſſignment of a 
debt due by contract of 431 and 
upon Nen Aſſumpſit on à ſpecial 
verdict, reſolved tor the plaintiff; 
for though in ſtrictneſs it is not 
good, yet in favour of creditors it 
was held good, 

Although the commiſſioners have 
ſole authority to adjudge a man 

a bankrup!?, yet in an action the 


jury muſt find whether he was 
a bankrupt or no, Page 337 
A trader in Ireland may be within 
the flatute of bankrupts, 375, 
: 376 

Staley being a trader, becomes in- 
debted by bond and judgment to 
D. V. in ioo. and to Eliz. C. 
in rool. and 10 ſeveral other per- 
ſons. The 5th of Fuly 1677, 
Eliz. makes her will, and F. 
Crew her ſole executor, and dies: 
the 6th of Novemb. 1678 Crew 
arreſts Staley for 10001. who pre- 
ſently puts in ſufficient bail. 18 
Novemb. 1678 Staley pays D. N. 
1000/. and the ſame day renders 
himſelf to priſon in diſcharge of 
his bail, and lies in priſon to the 
time of the action, above two 
years. 20 Feb. 1678 a commiſ- 
ſion iſſues out, the 14 of May 
following the commiſſioners al- 
ſign Staley's eſtate to the plain- 
tiff, And the ſole queſtion was, 
whether Staley ſhould be ac- 
counted a bankrupt on the 6th of 
Novemb. 1678, which was the 
day of his arreſt, or only from 
the time that he rendered him- 
ſelf in diſcharge of his bail ? And 
adjudged in C. B. That he ſhall 
be accounted a bankrupt only 
from the time that he rendered 
himſelf in diſcharge of his bail; 
after a writ of errof was brought 
here, but left undetermined, 


- 479» 480, 481 
BAR, vide PLEADING. 


Trover of divers goods, defendants 
- plead an action of treſpaſs vi & 
armis,” brought againſt them for- 
merly, for taking and diſpoſmg 
the ſame goods, and upon Not 
Ii 2 guilty 


A TABLE or Tur 


guilty pleaded, verdi for the 
defendants; judgment fi adtio, 
plaintiff demurs; and adjudged 
for the plaintiff in this action of 

* Irover, - becauſe trover and treſ- 
paſs are ations ſometimes of a 
different nature, for trover will 
ſometimes lie where treſpaſs vi 
& armis will not lie, Page 472 
As if a man have my goods by my 
delivery to keep for me, and [ 
aſterwards demand them, and he 
refuſes to deliver them, I may 
have an aCiion of trover, but not 
treſpaſs vi & armis, becauſe here 
was no tortious taking, ibid. 
Sometimes the caſe may be ſuch, 
that either the one or the other 
wilt lie, as where there is a tor- 
tious taking of goods and de- 
taining them, the party may have 
either trover or treſpaſs, and in 
ſuch cafe judgment in one c- 
tion is a bar in the other, 472 
Whereſoever the ſame evidence will 
maintain both the actions, there 
the recovery and judgment in 
the one may be pleaded in bar 
againſt the other, otherwiſe not, 
ibid. 

In the principal caſe, it was ſaid by 
the court, That it ſhall be pre- 
ſumed that the plaintiffs in the 
fiſt action had miſtaken their 
action, for they had brought a 
treſpaſs vi & armis, whereas they 
had no evidence to prove a wrong- 
ful taking, but only a demand and 
denial, and ſo the verdict paſſed 
againſt them, and ſo forced to 
bring this new aQion ; by three 
juſtices, Do/ben juſtice ſiæſitante, 


472 
Obligation pleaded in bar of a ſim- 
ple contract, 449 


BARGAIN and SALE. 


A. ſeiſed of a rent-charge in ſee 


(the rent being arrear) by inden- 
ture of bargain and ſale, duly en- 
rolled, granted the ſaid rent and 


' arrears thereof to B. and held the 


arrears being a thing in action 
and not grantable over, not 
yet the rent, for want of conſi- 
deration, there being no money 
alledged to be paid, and it can- 
not be good by way of bargain 
and ſale on the ſtatute, without 
money, Page 201 


BILL of EXCEPTIONS. 


The forms of a bill of exceptions to 


the proceedings in the Common 
Bench in Ireland, 404 


Error of judgment in C. B. in Ire- 


land, in ejeAment. The queſ- 
tion was upon the bill of excep- 
tions, for that the juſtices there 
would not dire the jury, that 
the probate of a will before the 
archbiſhop of Canterbury, and 
alſo before the biſhop of Fernes, 
were ſufficient concluding evi- 
dence, but only affirmed that 
they were good evidence, leaving 
it to the jury, To which the 
other party ſhewed in evidence 
letters of adminiſtration under 


ſeal of the primate of Ireland; 


whereupon the jury found no 
ſuch will, and judgment there 
given for the plaintiff, and error 
brought here by defendant, and 
judgment affirmed, 404, 405 


A bill of exceptions does not extend 


where priſoners are indicted at 

the ſuit of the king, 486 

BY-L AI, vide LONDON. 
v.CAPIAS. 


8 
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PRINCIPAL MATTERS. 


CAPTAS, vide PROCESS. 


CAPIAS may be the firſt 
A proceſs in an action of the 
caſe, within an inferior juriſ- 
dition, Pages 129, 130 
Summons doth not lie in an action 
on the caſe, but a Capias lies in 
treſpaſs in any caſe, 129, 130 
Summons is not a proceſs in an ac- 
tion on the caſe, but a Pone, ibid. 
The ſtatute of 19 Hen. 7. cap. 9. 
doth not give the Capras alone, 
but at the common law, where 
originally there was not ſum- 
mons, but a Pune, a Capias lay, 


130 

In all indictments for treſpaſs, — 
under treaſon, a Venire Facias is 
the firſt proceſs, and not a Ca- 


pias, 375 
CERTIORARI. 


When one prays a Certiorari at 3 
judge's chamber, to remove an 
indictment out of London or Mid- 
dleſex, he ought to give notice 
of his defire to the other ſide, 
three days before, or otherwiſe 
the Certiorari is not tobe granted. 
By T wiſden juſtice, 74 

A Certiorari lies into Wales, 206 

A Certiorari was granted to the 
mayor, jurats and commonalty 
of the ancient town of Winchel- 
fea in Suſſex, to remove an order 


or decree made by them, who. 


return (amongtt other things) 
That Winchelſea is a member of 
the Cinque Ports, and that all 
the ſaid Cinque Ports with their 
members, by reaſon of their ſi- 
tuation near the ſea-ſhores, as 
well for the ſafe keeping the (aid 
towns, as of the kingdom of 


England, againſt foreign invaſions 
of enemies, have always and 
ought to keep beacons, watch- 
houſes, Se. night and day, by 
fea and land; and for the better 
maintenance thereof, the ſaid 
town uſed to make taxes upon 
every inhabitant and occupier of 
houie or land lying within the 
ſaid town, and liberty thereot, 
which privileges were confirmed 
by Magna Charta. "That the 1ſt 
of May 32 Car. 2: they made a 
tax of 6d. per pound for main- 
taining the ſaid beacon and 
watch-houſes, and that there was 
no other order or decree. 1. Re- 
ſolved, though it is not ſet forth, 
That the beacons or watch-hou- 
ſes were in decay, of out of re- 
pair, it is well enough; for it 
would be dangerous to expect 
till they became in decay. 2. li 
is to be preſymed the inhabitants 
will not tax themſelves unnecc ſ- 
ſarily, being they all concur in 
the taxation; and the order was 
confirmed, Pages 448, 449 


CHALLENGE. 


In an information, the connſel for 
the king challenged ſome of the 
jurors, and the court held, I hat 
by the ſtatute of the 33 Ed. 1. 
the king ought tq ſhew cauſe of 
his challenge, but not before ail 
the jurors of the panel are called 
over; for if there be enough be- 
ſv!es, no cauſe ſhall be ſhewn of 
the challenge, 473» 471 

No challenge ought to be ajlowe( 
contrary to the record itſelf, 485 

In an information brought againſt 
citizens of the city of Worceſter, 
a challenge was taken to the 

rolle, 


A TABLE or ru 


polls, becauſe the jurors had not 
any freehold within the ſaid city ; 
and the court held that it was 
no good challenge, for that the 
ſtatute of 2 Hen. 5. cap. 3. ex- 
tends not to this caſe, tor that it 
is only in cauſes betwixt party 
and party, nor. doth the ſlatute 
35 Hen. 8. cap. 6. reach thereto, 
but only to ſheriffs of counties 
at large; for if a panel made in 
corporations muſt have freehold 
jurors, they muſt likewiſe have 
nx huadredors, which cannot be 
in any corporation in England ; 
and with them the judges in C. B. 
concurred in opinion, Pages 485, 
486 


COMMISSIONERS of CHARI- 
TABLE USES. 


In an avowry, two queſtions aroſe ; 
Firſt, Whether the commiſſion- 
ers of charitable uſes may add a 
power of diſtreſs where there 
was none by the original gift ? 
Secondly, If ſuch commiſſioners 
in Cheſbire can bind lands in E, 
ſex, with ſuch clauſe. Adjourn- 
ed, and adjudged for the avow- 
ant in both points that they may; 

d Sure, 20 
where d is ſaid, That if a Pa ty 
holder deviſes without furrender 
to a charitable uſe, or tenant in 
tail ſo deviſes, that it is good 
againft his iſſue, it is not intend- 
ed good by the common law, but 
ro be made good by the decree of 
the Chancery, grounded upon the 
ſtatute of 43 Eliz. cap. 4. By 
Maynard ſerjeant, 249 


COMMON and COMMONERS. 


A commoner cannot without deed 


licenſe a ſtranger to put in his 


cattle into the common, P. 171 


COMMON RECOVERY, ſee 
ERROR. 


It is noerror in a common recovery, 
although it doth not appear that 
there was not any warrant of at- 
torney for appearance, 7o, g 

It js not error in a common recovery 
becauſe the ſummons beats teſte 
ſubſequent to the return of the 
Dedi mus, ibid. 

A Dedimus Poleſtatem is not part of 
a fine, but a warrant of attorney 
is part of the recovery, 71 


A. tenant for lite, the remainder to 


the uſe of B. in tail, the remain- 
der to C. in tail, the remainder to 
the right heirs of D. provided 
that A. ſhall have power to make 
leaſes for years in poſſeſſion, re- 
verſion, or contingency. MA. 
makes a leaſe for years, to com- 
mence after the death of B. with- 
court iſſue, 236 
And held by Hale chief juſtice, 
That B. may bar this leaſe by a 
recovery, although this ariſe pre- 
cedent to the eſtate-tail, becauſe 
it is in continuance of the eſtate 


of B. ibid. 


A common recovery bars tenant in 


fee-ſimple at this day, though 
there be no tenant of the free- 
hold. By Maynard, 323 
Recoveries in adverſary writs did 
bar in all caſes, till the Quad ei 
deforceat was given by Weſtm. 2. 
cap. 4. By Maynard, 322, 323, 
49 

Lands are limited to the uſe of F 
L. for his life, the remainder to 
his firſt, ſecond, third and fourth 
ſons ſucceſſively, and the heirs 
male 


PRINCIPAL 
male of their reſpeQive bodies, 


and ſo ſeverally and reſpectively 
to every of the heirs mate of the 
body of the ſatd E. L. and the 
heirs male of the body of ſuch 


heirs male, according to their 


ages and ſeniorities, the remain- 
der to V. L. Sc. E. L. ſuffers 
a recovery and dies without iſſue 
male; and if E. L. had an eſtate- 
tail, or only an eſtate for life, 


was the queſtion. And judg- 


ment was given in B. R. that E. 
L. had only an eſtate for life; 
and on a writ of error brought 
the judgment was reverſed here, 
and adjudged to be an eſtate-tail 
in E. L. and fo the recovery well 
ſuffered by him, Pages 278, 

23ꝗ02, 315 


CONDITION, vide OBLIGA- 


TION. 


Lefſee for years, npon condition 


that the leſſee ſnall not aſſign over 
his term to any but his kindred 
without licence from the leſſor, 
the leſſor aſſigns over his rever- 
ſion, and the leflee aſſigns over 
his term and breaks the condi- 
tion; and if the gramtee of the 
reverſion ſhall take advantage of 
the condition was the Qzeære, 
doubted, 250 


If lands be given to two upon con- 


dition, that they ſhall not alien, 
and one releaſes to the other, it 
is no breach of the condition, 


413, 414 


CONSPIRACY, vide TRESPASS. 
Before the ſtatute of 33 Ed. 1. de 


Cenſpiratoribus, an aQion of con- 
ſpiracy did not lie for any thing 


MATTERS. 


beſides for indi ing one for fe- 
lony and treaſon; but by this 
ſtatute it lies for treſpaſs, and 
againſt one only, Pages 176, 180 


COPYHOLD. 


If the fine of a copyholder be un- 


certain, and the place and time 
appointed for payment of it is 
aſſerted, it ſeems there ought to 
be a demand, becauſe it is in 
point of forfeiture, 42 


If there be a real daubt, whether 


the cuftom be to pay a fine cer- 
tain or uncertain if the tenant 
deny to pay an uncertain dne, 
this is not any forfeiture although 
it be found after that the fine 
ought to be certain, but then 
ſuch doubt ought to be real and 
not covenous, ibid. 


If a copyholder ſurrender his rever- 


ſion there needs no attornment, 
18 


A copyholder for life, the remain- 


der for life, (where the cuſtom of 
the manor is that the perſon firſt 


nominated in the copy may ſur- 


render into the hands of the lord 
according to the cuſlom of the 
manor, and by ſuch ſurrender 
may deſtroy all the right of him 
in remainder) the firit tenant for 


life joins in ,a fine fur connſance 


de droit, c. with the lord of 
the manor, comprizing the ma- 
nor and the copyhold; and thts 
was to the uſe of the copyholder 
for life; and the queſtion was, 
If this fine be a ſurrender within 
this cuſtom to har the - eſtate in 
remainder; and reſolved it is not. 
1. For that the cuſtom extends 
only to the copyhold eſtate, and 


that cannot paſs by the fine. 2. 
I 


A T AB L E OF THE 


Tt being againſt the common 
right, it ſhall be taken ſtrictly, 
Pages 402, 403 

A cuſtom within a manor that upon 
a ſurrender made to one and his 
heirs, if the ſurrenderee comes 
not in upon the third proclama- 
tion, he ſhall torfeit his eſtate; 
if a ſurrender be made to the uſe 
of A. for life, the remainder to 
B. in fee, if A. comes not in, 
B. ſhall not forfeit, 404 


CORONE, vide TREASON. 
J. Manning indifted in Surry for 


murder; on not guilty, the jury 
at the aſſizes find, that the ſaid 
Manning found the perſon killed 
committing adultery, with his 


wife in the very act, and flung a a 


joint-ſtool at him, and with the 
ſame killed him; and reſolved 
by the court this is but man- 


ſlaughter, becauſe of the great- 
neſs of the provocation, 1 


Charging a robber before a juſtice 


preſen is a good taking within 


27 Eliz. cap. 13. in diſcharge of 
the hundred, 221 
Two Frenchmen were condemned 
for clipping, and all the juſtices 
were of opinion, that the judg- 
ment given ought only, to be 
dratun and hanged, contrary to 
the opinion of Coke in his 3d In- 
ſtitutes. 234 
A. comes into a ſempſtreſs's ſhop, 
and aſked to ſee two crevats, 
which ſhe ſhewed to him, and 
delivered into his hands, who 
aſked the price of them, the told 
him 77. whereupon the ſaid A, 
offered 3s. and immediately 
ran out of the ſaid ſhop, and 
took away the ſaid goods openly 


in her ſight; and it ſeemed to 
the court to be felony, for that 
his running away with them, ex. 
plains his intent precedent, 
Pages 275, 276 

The ſuing a replevin to get the 
horſe of another man's to which 
he hath no title, is felony, be- 
cauſe in fraudem Legis 276 
So if an officer cometh to a man, 
and telleth him that he is out- 
lawed, when the officer knoweth 
the contrary to be true, and by 
colour thereof taketh his goods, 
it is felony, ibid. 
One Farr was found guilty of felo- 
ny for taking of goods in an 
houſe which he entered by colour 


of law, and executed, thid. 
Burning i in the hand is part of the 
judgment in felony, _ 370 


If the principal be attainted of bur- 
glary, the acceſſory mult an- 
ſwer, though the principal be 
pardoned ; but if the principal 
have either his clergy, or be ac · 
quitted, or obtain his pardon be- 
tore judgment, the acceſſory 
ſhall not be queſtioned, 477 
Before Ed. 3. an infant could not 

bring an appeal, but ſince it it 

frequent, 483 


CORPORATION vide LON. 
DON. 


Attachment doth not lie againſt a 
corporation, 152 
A corporation that hath a patent to 
make a town-clerk durante bene- 
þ acita of the mayor and alder- 
men, may turn him out at their 


will and pleaſure, 188 
But an alderman cannot be ſo turn- 
ed out. ibid. 


Where 


PRINCIPAL MATT ERS. 


Where time out of mind a corpora- 
tion had power to remove an al- 
derman for reaſonable cauſe, 
though they take a new charter, 
wherein there is no ſuch power 
given the corporation, yet the 
ſame power ſtill remains; for 
the new charter doth not merge 
or extinguiſh any of the ancient 
privileges, but the corporation 
may uſe them as before, Pare 439 


COSTS. 


In a writ of error to reverſe a com- 
mon recoyery where judgment 
was affirmed, no coſts to be giv- 
en becauſe no delay of execy- 
tion, 134, 135 

At the common law there was no 
coſts in a writ of error, 135 

Coſts at the diſcretion of the court, 

8 

In an action of treſpaſs vi & —— 
brought for deſtroying his goods, 
the plaintiff ſhall have his ordi- 
nary coſts though the damages 
be under 40 s, for that the ſta- 
tute of 22 & 23 Car. 2. cap. 5. 
reaches only to ſuch actions in 
which the freehold may come in 
debate, 487, 488 


COYENANT. 


A covenant on payment of a ſum to 
cauſe a recognizance to be can- 
celled, and the ſame to be va- 
cated before ſuch a day, although 
he do fo, yet if he ſue execu- 
tion before, it is a breach, 25, 26 

Leſſee for years grants to the plain- 
tiff ſo much of his term as ſhould 
be to come at the time of his 
death, and covenanted that he 


ſhould enjoy it, and gave bond io 


perform covenants, and made the 
defendant his executor, anddied, 
who entered, and ouſted the 
plaintiff; and in debt on this 
obligation adjudged that the grant 
was void, and there being no 
grant, there conld he no cove- 
nant, and ſo no bond, Page 27 

It is agreed that A. ſhall pay B. 
7001. for the land in D. coven- 
ant lies againſt H. if he will not 
convey the land, 183 
Leſſee for years cavenants to repair, 
froviſo that the leſſor find grand 
timber, there in an action of 
covenant the plaintiff ought to 
aver that he offered grand timber, 
for they are mutual covenants, 
183 

On a coyenant to make farther al- 
ſurance, it ſeems the covenantor 

is not obliged to make it with 
covenants, 190 
But by * Juſtice, the law is 
altered ſince Cole and Kinder's 
caſe, in Cro. Tac. as to covenants 
in a conveyance, if they be rea- 
ſonable they may be inſerted, but 
not that he is ſeiſed of an abſo- 
lute eſtate in fee-ſimple, or the 
like, | s 191 
A covenant for the true impriſon- 
ment of FJ. S. and alſo to pay 
chamber-rent, Cc. is a covenant 
for eaſe and favour, and ſo within 
the ſtatute of 8 Hen. 6. 222 
If leſſee for years be diſtrained by 
the lord paramount, though he 
cannot have a writ of meſne, yet 
he ſhall have a writ of covenant 
in lieu thereof, 257 
If an agreement be, that the plain- 
tiff from thenceforward ſhall 
quietly receive all the tithes of 
ſuch cloſes without any interrup- 


tion or moleſtation ; adjudged a 
ſuit 


A TABLE or THE 
* ſoit in equity is a breach of his As a cuſtom, that every man may 


agreement, Page 371 
A covenant not to aſſign a choſe in 
ation to any perſon whatſoever, 


an allignment in equity is a 


breach of the covenant, for in 
law no aſſignment can be of a 
thing in aQton, therefore the in- 
tent of the covenant muſt be of 
ſuch aſſignment as can be, that 
is, an aſſignment m equity ad- 
mitted, 459, 460, 461 
When covenants are joint, and 
when ſeveral, ibid. 


The defendant (being a brewer) 


covenants that the plaintiff ſhall 
have ſeven parts of all the grains 
made in the defendant's brew- 
houſe, for ſeven years then next 
following, and aſſigns a breach, 
that the defendant with intention 
to deceive the plaintiff, did put 
divers quantities of hops into the 
malt, of which the grains were 
made, by reaſon whereof the 
grains were ſpoiled, and became 
unprofitable to the plaintiff, and 
verdict and judgment for the 
plaintiff, although objeQed that 
the grains were delivered accord- 
ing to covenant; and though 
the defendant had mixed hops, 
an action of the caſe lies in that 
caſe, and not covenant, 464 
Tf I covenant that I will leave all 
the timber, which is growing on 
the land I hire, on the land at 
- the endof the term; if Icut it 
down, though I leave it on the 
land, it is a breach of my co- 
venant, ibid. 


CUSTOM, vide LONDON. 


A cuſtom. alledged in fieri not in 
fatto, is naught, 4 


turn his plough upon the next 
land adjoining, if it is not ſown 
with corn is navght, without 
adding the uſage, Puge 4 


A cuſtom found within a manor, 


that every tenant of the ſaid ma- 


nor fotuifſet ſurſum reddere, De. 


il ibid. 


80 leer S licuit for the lord to ſet 
a pain for the breach of a by- 


law, adjudged void, 25 


A cuſtom within the manor of 


Weſtham in Eſſex, that the wife 
ſhall be endowed of the moiety 
of all ſuch copyhold lands as her 
buſband was feized of, 58 


Unity of poſfeſſion deſtroys a cuſ- 


tom, 192 


If a cuſtom laid in occupiers be 
good? ibid. 
That H. being ſeiſed of the manor 


of A. to which he hath a leet be- 
longing by cuſtom time out of 
mind, the inhabitants of D. uſed 
to ſend a conftable to the ſaid 
leet, and that a leet was held 
ſuch a day, and notice thereof 
given at D. and they did not ſend 
a conſtable, and that the ſtew- 
ard impoſed a fine of 395. 11 d. 
on the inhabitants, for which he 
diſtrained ; held a good cuſtom, 

204 


But when duty is raiſed by cuſtom, 


a diſtreſs for that duty muſt be 
maintained by the like cuſtom, 
and incident to it; quære. ibid. 


— 


DAMAGES, and INQUIRY of 


DAMAGES. 


N. detinue, the omiſſion of the 


value of the charters in the ver- 
dict 


PRINCIPAL 


inquiry, Page 124 
ln an attachment on a prohibition 
where damages are given for the 
plaintiff, there he ought to lay a 
viſne where the ſuit in the eccle- 
ſiaſtical court was; otherwiſe 
the want of a viſne hurts not, 


- 387, 388 


DEBT. 


la debt for rent, the plaintiff de- 
miſes by indenture a houſe to a 
widow, rendering rent, the de- 
fendant marries her, the rent is 
behind during coverture, the 
wife dies, and the plaintiff brings 
debt on the indenture againſt the 
huſband; and adjudged on de- 
murrer, it well lies, 6 
A. ſeiſed of lands in fee, demiſes to 
the defendant for twenty-one 
years rendering rent during the 
term, and then grants the rent 
only (without the reverſion) to 
the plaintiff and his aſſigns, dur- 
ing the term, and the defendant 
atturns, and for rent behind the 
plaintiff brings debt, and on N-. 
debet found for the plaintiff, and 
moved in arreſt of judgment, 
that debt lies not for want of pri- 
vity; the court was divided, 
and no judgment was given, 


11, 12 
Debt lies for an annuity granted for 
years, ibid. 


Debt lies upon a leaſe of a fair, 
and therefore a biſhop may grant 
a fair for years, becauſe debt 
lies, but not for lite, ibid. 
By Wyndham juſtice, 157d. 
If an annuity be arrear, and the 
grantee dies, his executors ſhall 
bave debt, becauſe the perſon of 


MATTERS. 
the executor was origirally 
charged, Page 11 


A ſeigniory in fee is granted for 
years, the grantee ſhall not have 
debt becauſe it is out of à fee, 

ibid. 

But after the term expired he ſhall 
have debt, By Twiſden juſtice, 

II 

Debt lieth not againſt the bail on 

his recogaizance upon a judg- 
ment given agamft the principal, 
1 

Tenant pur auter vie of tithes 10 
groſs, makes a leaſe for years, 
rendering rent, and dies, his 
executors bring debt for the rent, 
and the defendant demurs to the 
count ; and by the better opini- 
on of the court the action lies 
not, 18 

If the father deſires one to find phy- 
ſick for his daughter, debt lies 
againſt the father, 67 

Debt lies for a fine impoſed on one 
for a contempt committed in a 
court-leet, 68 

Debt lies upon a judgment as well 
after a writ of error brought, as 
before, 100 

In debt for rent againſt an aſſignee, 
quere if he may plead aſſignment 
over without pleading notice, 

162 

Debt is brought on a deed poll, on 
oyer it was in theſe words, 1 7s 
agreed that A. ſhall pay to B. 700b. 
for the lands in D. and held that 
debt lies upon it, 183 

In debt for rent for ſix years upon 
a leaſe for years to the defendant 
for tithes, the defendant as to 
the two years pleads Nil debet, 
and as to the other four years he 
pleads, that before any of the 


ſaid rent incurred, he aſſigned 
over 


A* T:AB LE im 


- over the ſaid leaſe and tithes to 

one V. of which the plaintiff had 
notice, and did receive the rent, 
Judgment ſi actio. 

The points were two, 


1. When the dean and chapter 


make a leaſe of tithes, ren- 
dering rent, whether the mo- 
ney reſerved be a ſum in groſs 
or a rent? 

2. Admitting it to be a rent, if 
the acceptance ſhall bind as in 
caſe of a private perſon ? 

The caſe is net refolved, but as to 
the ſecond point Twiſden juſtice 
held the acceptance void. 

Leſſee for life makes a leaſe for 
years, leſſee for years ſurrenders 

to the reverſioner, rendering 
rent; adjudged an aQion of debt 

well lies for the rent, becauſe it 
is a duty by way of contraQ, 


Page 222 


Declaration in debt for rent arrears, 
is good, without ſhewing the 
mean aſſignments, upon a. de- 
murrer, 389, 390 

In an action of debt Qui tam, upon 
the ſtatute of 23 E/iz. cap. 1. for 
not coming to church, it ſeems 
conformity doth not diſcharge the 
penalty due, 391, 392 

But by the act of 1,Jac. cap. 4. the 
defendant is diſcharged in ſuch 
caſe by his conformity, 466 

Debt upon the ſtatute of 23 Filiz. 
cap. 1. for not coming to church, 
may be brought in this court not- 
withſtanding the ſtatute of 21 
Fac. cap. 4. 394 

An action of debt cannot be com- 
menced befare juſtices of aſſiſe, 

ibid. 

in debt for rent on a leaſe for vears, 
the deſendant pleads, that on 
ChriſImas day (being the quarter- 
day) he was at the ſaid meſſuage 


by the ſpace of an hour before 
ſun-rifing, until ſun- ſetting of 
the ſame day, and that neither 
the plaintiff nor any other on her 
behalf came or was ready there 
to receive it, and that always 
ſince the ſaid day hath been, and 
yet is ready to pay the ſame: 
the plaintiff demurs, for that the 
defendant hath not alledged a 
tender, but only that he was rea- 
dy there to pay; but adjudged 
for the defendant; for tendet 
needs not, but where there is a 


condition, Pages 418, 419 
— RRER, vide PLEAD- 
INGS. 


If a plea conclude hoc paratus eft ve- 
rificare, where it ſhould be har 
petit quod inquiratur, it is ſub- 
ſtance on a general demurrer, 
94, 98 

Deckretion'i in debt for rent arrear, 
is good without ſhewing mean 
aſſignments upon a demurrer, 


389, 390 
DEODAND. 


One in ringing was taken up by the 
bell-rope, and by it was killed, 
and if the bell was a Deodand, 
was the queſtion ; dubitatur, 97 

A mill-wheel cannot be a Deodand, 
by Hide chief juſtice, ibid. 

There may be a Deodand where the 
party lain is under the age of dil- 
cretion. By Twiſden and Mor- 
ton juſtices, 208 

DEPARTURE, vide PLEAD- 

ING. 


The plaintiff counts upon an in- 


denture of apprenticeſhip ; the 
defend 


PRINCIPAL MATTERS. 


deſendant pleads, that at the 
time of the entering into the ſaid 
indenture he was an infant : the 
plaintiff replies, that by the cuſ- 
tom of the city of London, if one 
under age binds himſelf appren- 
tice it ſhall be good againſt him; 
and the doubt on demurrer was, 
if this be a departure? the court 
was divided, . Page 60 
If in covenant the defendant plead 
performance, and after rejoin 
that the plaintiff ouſted him, it 
is a departure, 22 
If the plaintiff in his replication de- 
part from his count, if the de- 
fendant takes iſſue upon it, and 
it be found for the plaintiff, the 
defendant ſhall take no advan- 
tage of that departure, other- 
wiſe if he had demurred upon it, 
2 86 

If arejoinder confeſs that which was 
denied in the bar, tis a departure, 


94 
DEVISE, vide REMAINDER. 


A woman having two ſons by divers 
huſbands (which were dead) 
(viz.) Themas by the firſt huſ- 
band, and Leonard by the ſe- 
cond, deviſes the lands in queſ- 
tion to Thomas for life, and if he 
die without iſſue of his body liv- 
ing at the time of his death, then 
to L. in fee; but if Thomas have 
iſſue living at the time of his 
death, then the fee ſhall remain 
to the right heirs of Thomas for 
ever; the woman died, T homas 
entered, and ſuffered a recovery, 
and dies without iſſue. t. And 
held Thomas had an eſtate but for 
life only, with a contingent re- 
mainder to Lecnard, which was 


What ſhall be ſaid an executory 


barced by the recovery, Pages a8, 
29, 30 


2. A deviſe to one who is (heir) 


for life, che remainder in con- 
tingency is good, and the di 
cent of the reverſion ſhall not 
drown his eſtate for life, 28, 29, 


30 


deviſe, and what a contingent 
remainder, ibid. 


Executory deviſes are grounded on 


the common Jaw, 83 


Capite lands were given to the huſ- 


band and wife, and the heirs of 
the huſband, and the huſband 
being alſo ſole ſeiſed of ſocage 
lands, deviſes all his ſocage lands 
and dies, living his wife; and 
reſolved it is a good deviſe for 
the whole, by three juſtices, 


39, 40 


If lands be given to two, and the 


heirs of one of them, that tever- 
ſion is not deviſable ; by Wind- 
ham and Tviſden juſtices, 40 


If lands be given to two, and the 


heirs of one of them, and he that 
hath the fee dieth, no wardſhip 
can be, for the ſurvivor remain- 
ed tenant during life, ibid. 


Stephen Norton ſeiſed in fee of the 


landsin queſtion, in 1651, made 
his will in writing, and gave di- 
vers legacies, Oc. Item, I give 
to my brother Amthony Norton 
30 J. per annum. Item, I give 
my lands in Kent and Suſſex 1 
one of my couſin Nicholas Am- 
hurſt's daughters that ſhall marry 
with a Norton within fifteen 
years ; and I make Nicholas Am- 
hurſt my executor. Nicholas Am- 
hurſt had three daughters, Eliza- 
beth, Anne and Mary; Stephen 
Norton the defendant marries Eli- 

zabeth, 
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zabeth, and the leſſor of the 
plaintiff marries the heir at law. 
And whether the heir at law, or 
the deviſee ſhall have the lands, 
was the queſtion? And refolved 
that the deviſee ſhall have the 
lands, -and that the deviſe was 
good notwithſtanding the incer- 
tainty, and that although - the 
words are not who ſball fir ſt mar- 
ty with a Norton, yet the law 
ſupplies theſe words as well in a 
deviſe as grant, Page $2 
A deviſe to A. for fifteen years, the 
remainder to the right heirs of 
J. D. is not good; but to A. for 
nſteen years, the remainder to 
the firſt ſon of FJ. D. is good, 


liam Jacob and His heirs. R. the 
deviſor dies, Sarak bis wife ſur. 
vives and marries H. C. by whom 
ſhe had iſſue the leffor of the 
plaintiff, H. C. fuffers a reco- 
very, Sarah dies, and the leſ- 
for of the plaintiff enters, and 
the heir of R. the deviſor enters 
upon him. The paint: were, 
1ſt, what paſſes by the will? 
and on that point the court was 
divided in opinion. 2dly, what 
operation the recovery hath? 
and held the recovery works no- 
thing becauſe copyhold, and a 
recovery of a copyhold doth not 
dock the remainder without cuſ- 
tom, Page, 162, 163, 764 


becauſe the deviſor takes notice Where there is a precedent deviſe, 


that he hath not a ſon, and in- 
tends a future act, and the law 
aids him which was inops conſilii; 
by Bridgman chief juſtice, 
A deviſe to an infant in ventre ſa 


there ſhall not be a contingent 
executory deviſe ; by Wyndham 
juſtice 164 


83 A deviſe to an infant in ventre /a 
mere if good; quære. ibid. 


mere for fifteen years, the re- A deviſe to J. S. when he marries 


mainder over is good by way of 


executory deviſe, ibid.” 


An eſtate in futuro, and a contingent 


ſuch a one is good, but no eſtate 
veſts till marriage; by Twiſden 
juſtice, ibid. 


precedent makes an executory The earl of N. ſeiſed of Newport- 


deviſe, ibid. 


I give all to my mother, all to my mo- 


ther ; reſolved lands do not paſs 
by theſe words, 

Sarah the wife ſeiſed in fee of a co- 
pyhold, ſurrenders to the uſe of 
herſelf and R. her huſband, and 
the heirs of the huſband, the 
huſband after ſurrenders to the 
uſe of his will, and by his will 
deviſes the land by theſe words; 
' my lands in Hackney which 
' qvere my Wife's, and now hers for 
life, I give to the heirs of the body 
of my ſaid wife, if that he or they 
live till fourteen years of age; and 
for want of fuck heirs, then to Wil- 


houſe in fee, deviſes the ſame to 
his lady for life, the remainder 
to A. his grand-child in tail, pro- 
vided, and upon condition, that 
if the ſaid grand-chi!d ſhould 
marry without the conſent of her 
grand-mother, and the earls of 
IWarwick and Mancheſter, and 
the major part of them, or ſhould 
die without iſſue of her body, 
that then it ſhould remain unto 
B. one other of the deviſor's 
grand - children, and ſiſter to 4 
A. marries without conſent at 
her age of fourteen years, and 
had no notice of the will, 236, 
: 257 

1. Reſolved 


H. 
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| 236, 
237 
eſolved 


not a condition. 2. Notice of 
the condition was not neceſſary, 


for that none is appointed by the 
the deviſor to give notice, Pages 


236, 237 


Temple and two others were tenants 


in commen of a manor. Temple 


makes his will in writing of his 


third part, and after by inden- 
ture and fine, partition is made 
between the tenants in common, 

240 


And if this partition be a revoca- 


tion of this will was the queſtion ; 
and it ſeemed to all the barons it 
was not any revocation ; but 
judgment was not given, becauſe 
the plaintiff obtained leave to 
* diſcontinue, ibid. 


A man ſeiſed of lands held in Capite, 


deviſes the whole to the corpor- 
ation of. the city of Norwich, 
upon a. charitable uſe; and te- 


* ſolved the deviſe was only good 


for two parts, and not tor the 
whole, : 240 


Where it is ſaid, that if a copy- 


holder deviſe to a charitable uſe 
without ſurrender, or tenant in 
tail ſo deviſes, that it is good 
againſt the iſſue; it is not in- 
tended good by the common law, 
but to be made good by the de- 
cree of the Chancery grounded 
upon the ſtatute of 43 Eliz. cap. 
4. By Maynard ſerjeant, ibid. 


Hen. W. being ſeiſed of lands in fee, 


deviſes them to Join Higden and 
his heirs during the life of Rebert 
Durdant, the remainder to the 
heirs males of Robert Durdant 
now living; and the queſtion was, 
Whether George Durdant, the 
only ſon of the ſaid Robert, (hall 
take in remainder, during the life 


PRINCIPAL MATTERS. 
1. Refolved it is a limitation and 


of his father? And reſolved: in 
B. R. That the deviſe veſted an 
eſtate in remainder to George im- 
mediately after the death of the 
deviſor, for that the words heirs 
male (now living) was in-a will a 
maniſeſt deſeription of George, 


who then was heir apparent of 


Nobert, and known to the deviſor 
to be ſo, for he was hit uncle 
and godfather; but after error 
being brought in the Exchequer- 
chamber, this judgment was re- 
verſed, Pages 330, 331 


Note; This cafe was after brought 


into parliament by corit of error, 
and the judgment in the Exchequer 
was reverſed, and the judgment in 
B. R. affirmed. Jones Rep. gg, 
100. 


The word (Heir) in a will may be 


intended the deſcription of a per- 
ſon, but not when it is in the 
plural number, 


Where an eſtate is limited to the 


heirs of the body of the father, 
it is an eſtate-rail, ihid. 


He the 2 September 1679, makes his 


will in writing, and makes Eliz- 
abeth his wife his executrix, and 
gives her all the Reſduum of his 
eſtate aſter ſome legacies paid, 
Biizabeth dies 5 September 1679, 
in the life-time of the teſtator, 
and he having notice of the death 
of his wife, makes a nuncupa- 
tive will, dated 6 September 1679, 
and gives to G. R. all which he 
had given to his wife, and died 
13 September 1679, and the 
Gere was, Whether this nun- 
cupative codicil be allowable ſince 
the ſtatute of frauds and per ju- 
ries? And teſolved by commiſ- 
ſioners of delegates, that the nun- 

cupative 


cupative codicil is good, ſor by 
the death of Elizabeth before the 
teſtator the deviſe of the Reſi- 
duum became totally void, and ſo 
there was no will guatenus as to 


that part; and ſo the nuncupa- 


tive will was guaſi a new will for 
ſo much, and was no alteration 
of the will as to ſo much, be- 
cauſe there was no ſuch will, its 
operation being determined, 
| Page 334 
If A. be poſſeſſed of an 
' 1000. and by his will in writing 
gives 500). of it to B. he may 
give the reſidue by a nuncupative 
will, ſo as he do -not alter the 
executor, 335 
A. P. in Feb. 1649 makes his will 
in writing, and gives a legacy to 
his niece in theſe words, J do or- 
dain and give to my dear niece Flo- 
rence Roll, ſecond daughter of 
my brother Dennis Roll, the ſum 
2 500]. which my ſiſter the lady 
holmly hath now in her hands 
of mine, as by her bond made to me 
appears. And makes no execu- 
tor, and dies in Of. 69. About 
ten years before his death, the 
lady Choimly paid him the 500ʃ. 
And if the legacy is due is the 
queſtion, 335 
And reſolved the legacy is due, though 
the ſecurity was altered, ibid. 
If a man deviſe a legacy out of debis 
due in ſeveral counties, and the 
"debts are called in before the teſ- 
tator's death, yet the legacy re- 
mains good, ibid. 
The ſame law, if a legacy be given 
out of monies at intereſt, and 
called in before the teſtator's 
death, ibid. 
But otherwiſe of a ſpecifick legacy, 
for that may be loſt by being al- 
tered, ibid. 


eſtate ot 
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R. B. being ſeiſed of lands in ſee, 
and having iſſue Robert his young- 
er ſon, who had iſſue Robert, by 
his will in writing deviſes his lands 
to Robert his ſon and his heirs, 
and gives to his grand-child Re. 
Bert 100. after Robert the ſon 
dies, ard after R. B. the father 
by a codicil in writing deviſes 
part of the lands before given to 
his ſon Rebert, by his will 10 
another, and wills that the co- 
dicil be annexed and made part 
of his will, and the ſame day re- 
publiſhes his will, and then alſo 
Animo Teſtandi, by words with- 
out writing, declares That his 
grandchild Robert ſhall take and 
have by the ſaid will, as his ſon 
Robert might take and have. The 
deviſor dies, and Robert the 
grandſon enters, and the daugh- 
ters and heirs of William, eldeſt 
ſon of Robert the grandfather, 
enter upon him, and leaſe to the 
plaintiff. Judgment was given 
in C. B. for the defendant ; and 
error being brought upon this 

judgment, the judgment was re- 
verſed by three juſtices, contra 
Dolben juſtice, Pages 408, 409 

F. K. being ſeiſed of lands in fee, 
and having iſſue divers ſons and 
daughters, deviſes to his third 
ſon Gerard K. after the deceaſe 
of his wife, all the lands in queſ- 
tion, to him and his heirs for 
ever, provided always, and upon 
condition, That his ſon Gerard 
ſhall pay unto his daughter Elig- 
abeth lool. within ſix months af- 
ter his wife's death, and at his 
age of 21 years, and for default 
of payment thereof accordingly, 
he gives the ſame to his ſaid 
davghter Elizabeth, and her heirs; 


and farther deviſes, That if - 
ſat 


PRINCIPAL MATTERS. 


ſad fon Gerard happen to die 
without iſſue, his daughter Eliz- 


abel s 1001. being firſt paid, then 
the remainder of his eftate to be 
divided. amongſt his ſons and 


daughters, and the ſurvivors of 


them; and the queſtion was, 
What eſtate Gerard K. took by 
his will, whether an eſtate in 
or in tail; and adjudged he 

but an eſtare-tail, 425, 


lands in fee, deviſeth, That his 
wife ſhall have and enjoy the 
ſame during her natural life, if 


' ſhe do not marry ; but if ſhe do 


marry, then he wills that his ſon 
Humphrey fball preſently after his 
mother's marriage enter and en- 
joy the ſaid premiffes, to him 
and the heirs male of his body. 
In this cafe two points were ſtir- 
red, 1/}, What eſtate the teſta- 
tor intended for his wife in this 
will. adh, Whether the remain- 
der to Humphrey be a contingent 
or veſted remainder? And ad- 
judged ſhe hath an eſtate during 
her widowhood only and no more, 
and that it was no contingent re- 
mainder, but an eſtate veſted in 
Humphrey, to take effect in poſ- 
ſeſſion upon the marriage or death 
of the wife, 427, 428, Cc. 


A. ſeiſed in fee deviſes all his lands 


in M. Langley, being the land in 
queſtion; unto his two daugh- 
ters, Elizabeth and Anne, and 
their heirs, equally to be divided 
betwixt them, and in caſe they 
happen to die without iſſue, then 
he gives and deviſes all the faid 
lands to his nephew F. M. eldeſt 
ſon of his brother W. M. de- 
ceaſed, and to the heirs male of 


Pages 426, Oc. | 
Folm Cheek ſeiſed of houſes and 


his body, with divers remainders 
over. The queſtion was, Whe- 
ther Anne being dead without iſ- 
ſue, and Elizabeth ſurviving, the 
ſaid F. M. who was the leſſor of 
the plaintiff, ſhall have that 
moiety -of the lands, or Eliza- 
beth the other ſiſter ſhall hold it 
to her and the heirs of her body, 
by way of remainder by implica- 
tion; and adjudged that F. M. 
takes nothing upon the death of 
Anne, but that her part remains 
to her ſiſter Elizabeth, by way of 
a croſs remainder, Pages 452, 

453. Se. 


A deviſe governed by the intention, 


whether it be expreſſed in apt 
words or not, ibid. 


DISCONTINUANCE. 


An eſtate is limited to the huſband 


for life, the remainder to the wiſe 
for life, the remainder to the 
heirs of the body of the huſ- 
band, which he ſhall beget on 
the body of his wife, Cc. the 
huſband and wife levy a fine, if 
this be a diſcontinuance, 36, 


37, 38 


None can diſcontinue an eſtate-tail, 


unleſs he diſcontinue the rever- 
fion, and therefore if tenant in 
tail infeoff the donor, it is no 
diſcontinuance of the intail, 344 


DISSEISIN. 


In an aſſiſe between two tenants in 


common, a forbidding by word 
of mouth to the tenant to pay 
his rent, was adjudged a diſſei- 
ſin, 371 


Two tenants in ſpecial tail recovet 


in an aſſiſe, and after one die- 
K K without 
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without iſſue, and the other be- 


ing tenant in tail after poſſibility, 
is re-diſſeiſed, he ſhall have a 
rediſſeiſin, becauſe it is the ſame 
freehold which he had before, 
and is part of the eſtate-tail, 

Page 484 


DUTCHY. 


Reverſion of Dutchy lands paſſes 
by the Dutchy ſeal, without at- 
tornment, 90, gl 

By the ſtatute 37 Hen. 8. cap. 16. 
Lands lying out of the county 
palatine ſhall paſs under the 
Dutch ſeal, 90 

By the common law lands coming 
to the king in his natural capa- 
city, participate of his preroga- 

| tive, ibid. 

The king within age may grant 
Dutchy lands, ibid. 

Double uſurpation doth not put the 
king out of poſſeſſion of a church 

. he hath in the right of his 
Dutchy, ibid. 
n original out of the Chancery 
doth not run in Wales, as it doth 
in a county palatine, 206 


ETECT MENT, vide ERROR. 


JECTMENT brovght in this 
court of lands in the county 
of Lancaſter, if it lies, the de. 
fendant being in cuſtody, 81 
In ejectment for i00 acres of bog, 
and other things, the plaintiff 
may releaſe his demand to them, 
and take judgment for the re- 
ſidue, | 395 
If the heir brings an eje d ment, and 
| his anceſtor dies ſubſequent to 
the action, he ſhall not recover ; 


becauſe every one ſhall recover 
only according to the right which 


he hath at the time of bringing 


his action, Page 463 


ERROR. 


Error brought of a judgment in B. 
R. in parliament, and erroryaſ- 
ſigned, and the parliament Uiſ. 
ſolved before they were ler- 
mined ; and held the writer. 
ror is determined by the diſſolu- 
tion of the parliament, 

In error brought in pat liament of a 
judgment in B. R. the tranſcript 
only of the record is carried up 
by the chief juſtice, and there 
left, and not the record itſelf, 

| ibid. 

But when a judgment of this court 
is reverſed there, the tranſcript is 
returned hither, and the record 
itielf is tranſmitted thither, 5 

Error of a judgment in an inferior 
court, for that the Venire fac. 
is, therefore it is commanded by 
the court, That he make to 
come twelve, &c, by whom, (fc. 
and who, Cc. in a brief manner, 
as in the courts at Weſtminſter, 
where it ought to be at large, in 
all inferior juriſdictions, the ex- 
ception diſallowed, 20, 431 

The reaſon for which nothing out 
of inferior courts ſhall be taken 
by intendment, is, becauſe there 
they only enter ſhort notes of 
their proceedings, and when they 
are to certify, the attornies here 
draw the records at large. By 

 Twiſden juſtice, 21, 431 

It is not error in a common reco- 
very, becauſe the ſummons bears 
teſte ſubſequent to the return ot 


the Dedimus, 70, gh 
? 
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5 

of a 
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PRINCIPAL 


It is not error in a common reco- 


very, although it doth not ap- 
pear that there was not any war- 
rant of attorney for appearance, 

Pages 70, 96 


Error of a judgment in an inferior 


court, Ag 75 
Vide juriſdiction. 


- The plaintiff obtains a judgment 


againſt his own ejeQor, and the 
party concerned in the land, 
brings a wiit of error in the 
name of the feigned defendant. 
The plaintiff pleads to the writ 
of error, the releaſe of the de- 
fendant, and the court held that 
ſuch releaſe ſhall not be allowed, 


93 
And in the ſaid caſe, the court will 


not permit the party to proceed 
to try the iſſue, if the releaſe be 
good or not, becauſe it is to bar 
the right of a third perſon, 101d. 


A writ of error to reverſe a judg- 


ment given in C. B. in a writ of 
partition, upon a Nikil dicit, of 
divers manors, and view of trank- 
pledge, free-warren, and other 
things of value, and on In null 
eſt Erratum pleaded, divers er- 
rors aſſigned, ſome in form and 
others in ſubſtance of the pro- 
ceedings, but not determined, 

172 


A writ of error lies to Berwick or 
4 Calais, I 74 
Error of a judgment in the court of 


Common Pleas aſſigned, That on 
a Relifla verificatione a Miſeri- 
cordia was entered, whereas it 
ought to have been a Capratur, 


195 


. Error to reverſe a judgment given 


in Briſtol, in an action of debt on 
obligation. The defendant 
pleads Non eft fuctum, and after 


MATTERS. 


Relicla veri ficatiene confeſſed, the 
action and the judgment there- 
upon was, Qyod defendens fit in 
Miſericordia, and the error aſ- 
ſigned, that it ought to be a 
Capiatur, Quære, for it is not 
reſolved, Page 202 


Error of a judgment in Hexam, for 


that the Yenire is ill awarded, 
for that it is Preceptum «ft per 
Seneſcallum Curie prædict. quod 
venire fac. duodecim tam de vici- 
neto de Hexam quam de Vicineto de 
Fallowfield infra Furiſdifionem, 
Tc. quia nec, fc. Quod ſint hic 
ad horam ſecundam poſi meridiem 
hujus diet, 218 
1. It is not Per Curiam nec per 
Seneſeallum in Cur”, and it may 
be 1t was out of court, and 
proceſs in private juriſdictions 
ſhall not be taken by intend- 
ment; and of this opinion 
were two juſtices, contra Hale. 
2. The manor of Fallowfield is 
not laid to be within the ju- 
riſdiction, as it ought to be in 
the pleading of the preſcrip- 
tion, and the ſaying in the 
awarding of the Venire that it 
is fo, is not ſuſſicient 3 to 
which the whole court agreed. 
3. The Quia nec for Qui nec is 
not good, but they ought to 
have put it in at large, and not 
as it is in B. R. and the Qi 
nec is nonſenſe, and this was 
allowed for error by two juſ- 
tices, contra Hale, but on con- 
ſideration of the whole judg- 
ent was reverſed, ibid. 


Treſpaſs againſt four in this court, 


who appeared, and judgment 
againſt them, and they bring 
error here of a judgment given 
caram vobis, and aſſign for error, 


KR 2 T hat 
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1 hat one of the defendants being turns no original; after the plain. 
an infant appeared by attorney, tiff procures an original, and on 
whereas it ought to have been by enquiry the Maſter of the Rolls 
guardian, Ft hoc parati ſunt veri- ordered that writ to be ſet aſide. 


care, prout Curia'confideraverit, But it was ruled to ſtand, for 
whereas they ought to have con- that the Maſter of the Rolls had 


cluded to the country; ſed non no authority here, and that if the 

allocatur, Page 218 Cuſtes Brevium takes it off the Er 
Debt on a bond, jndgment was had f ile, he forfeits his office, P. 244 44 

by default by the plaintiff as exe- A writ of error lies on the ſtatute | 

cutor, and the attorney had left of 27 Eliz. cap. 8. of a judg- * 


out, Et profert hic in Cur. Lite- ment given in B. R. in debt on 
ras Teflamentarias, but yet the the ſtatute of 1 Elrz. cap. 3, Cc. 
Plaintiff was called executor in for ablenting from church, Cc. 


the count, and the defendant ha- 275 
ving brought error, it was mo- Judgment on an indictment in tre(- 
ved to have the record amended, paſs reverſed for error, for that 
but denied, 223 the feſt proceſs was a Capiar, 


When error in fact is well aſſigned whereas in all indiaments for 
lor error, in nullo oft erratumw treſpaſs and under treaſon, a 
amounts to a confeſſion of the JVenire Facias is the firſt proceſs, 
fat; ns if infancy be afligned, 375 
the plaintiff cannot plead In nulls T. & S. & ol. were convicted of a 
e erratum, becauſe by it he con- riot in the county of D. upon 
feſſeth the infancy, but he ought the view of two juſtices of the 
to take iſſue; but if the party peace, and the ſheriff of the ſaid 

aſſign for error that the court did county, contra formam Statuti 13 

rot fit, or that the defendant did Hen. 4. cap. 7. and fined by the 

not appear, which aſſignments juſtices, but the ſheriff did not 
ate matters of fact, but not well join in ſetting the fine: and on 
made, there In nn eff erratuim error brought judgment was re- 
amour 's to a demurrer, 231 verfed, for that the ſhetif} did 

Error brought for joining ¶ſumpſit not join in fining them, 386 
and trover in one declaration, 233 In an attachment on a prohibition 

Error of a judgment in Newcaſtle where damages are given for the 
in dower, for that it was by + plaintiff, if a Yiſze be not laid 
plaint there, and the error aſ- where the ſuit in the eccleſiaſti- 
ſigned here was, that freehold is cal court was, it is error, 387, 
not pleadable without original 388 
writ, adjourned, ibid. If there be a Miſericordia entered 

In debt for 3o0l. the plaintiff ob- againſt the plaintiff, where part 
tained judgment by Midi! dicit of the verdict that is found for 

| five years ago, and the defendant the defendant is ſurpluſage, this 

* brings error in B. R. and aſſigns 1s error, 390 
for error no original, and on a In an Indebitatus Aſſumpfit in an in- 


Certicrari the Cuſtos Brevium re- ſerior court, the court was faid 
to 


PRINCIPAL MATTERS. 


to he held coram Majare & Bur- 
genſibus Burgi predif. ſecundum 
conſuetudinum ejuſdem Burgi, Cc. 
and the name of the mayor is 
not mentioned, and the judg- 
ment reverſed therefore, P. 395 
Error brought of a judgment in 
ejeAment upon à variance be- 

- twixt the verdict and judgment, 
but left undetermined, 398 
Error in Boſton to reverſe .a judg- 
ment given there upon a Scire 
fac. grounded upon arecognizance 
for bail; the court there did cer- 
tify not only the judgment upon 
the Scire fac. but alſo the princi- 
pal judgment and all proceedings 
therein,and reſolved goodenough, 

1 

Proceedings in inferior courts 7 
never entered at large, unleſs 
when a writ of error is brought, 
and they make up an intire re- 
cord, and not otherwiſe, 20, 21, 

. 431 
A writ of error doth not lie upon a 
conviction upon the ſtatute of 3 
Fac. cap. 4. for not coming to 
church, for that it is no judg- 
ment, but the party's remedy ; 
if it be erroneous in the Exche- 
quer to quaſh it there, 433, 434 
Error of judgment in the grand 
ſeſſions of Brecon in dower, and 
divers errors aſſigned 459 
In a writ of error to reverſe a fine 
the defendant cannot plead the 
ſame fine (now endeavoured ta 
be reverſed) in bar to the writ of 
error, 461, 462 
In trover by five, before verdi&t 
one of them dies, and they pro- 
ceed to trial, and verdiQ for the 
plaintiffs, then the plaintiffs ſug- 
geſt that one of them 1s dead, 
and pray judgment for the reſt, 


and had it; and on error brought 
and aſſigned that the party died 
before verdict, and ſo a verdi& 
given for a dead perſon; judg- 
ment cevecled, Page 463 


ESTOPPEL. 


One ſhall not be eſtopped but of that 
which he may have a traverſe, 


453, 459 
EVIDENCE, vide TREASON. 


The wife cannot be admitted to 
give evidence againſt her huſ- 
band, nor the huſband againſt the 
wife in any caſe, excepting trea- 
ſon, l 

One indicted of perjury in the time 
of Cromwell, and verdict againſt 
him, but by the death of Crom- 
well no judgment is entered, is 
now a good witneſs, 32 

An almanack wherein the father ha- 
writ the nativity of his ſon, al- 
lowed as good evidence to prove 
the nonage of the ſon, 8. 

Ia an information of perjury, to 
prove the perjury one was pro- 
duced to what one, ſince dead, 
ſwore upon the firſt trial, and al- 
lowed good evidence, 170 

Upon an information on the ſtatuie 
of uſury, he who borrows the 
money may be a witneſs after he 
hath paid the money, but not 
belore, 191 

Depoſitions taken in Clancery iu 
perpetuam rei memoriam on a bill 
for that purpoſe exhibited, can- 
not be gien in evidence at a tri 0 
at law, unleſs there be an anſwer 
put in and produced, 333, 330 

If a man be convicted ot felony, 
and aftet pardoned, it ſeems he 

may 


— - 


Db mon” * 


may be a good witneſs, by three 
juſtices, Page 369 
A man convicted of felony and 
burned in. the hand may be a 
good witneſs, for that the burn- 


ing in the hand is quaſi a ſtatute. 


pardon, 330 
But in the ſaid caſe f he had not 
been burned in the hand, a par- 
don would not have reſtored him 
to his credit again, for that in 
his teſtimony the people are con- 
cerned, and conſequently the 
pardon cannot deprive them of 
their intereſt ; Quære, ibid. 
Nothing can be given in evidence 
againſt the. probate of a will, but 

. forgery of it, or its being ob- 
tained by ſurpriſe, 405 
Though evidence be concluſive, 
yet the jury may hazard an at- 
taint if they pleaſe, ibid. 
Whereſoever the ſame evidence will 
maintain either an action of tro- 
ver or treſpa's, there the reco- 
very and judgment in one of the 
ſaid ations may be pleaded in 
bar againſt the other; vid. TRO- 
VER and BAN. - 472 

W hereſoever it may be preſumed 
that any thing muſt of neceſſity 
be given in evidence, the want 
of mentioning of it in the re- 
cord will not vitiate it aſter ver- 
dit; vid. VERDICT. 487 
Why two wiineſſes are required in 
treaſon, vid. T REASON. 408 


EXCHESUER. 


If goods be condemned by this court, 
and proclaimed as forfeited, the 
property is altered, ſo as no ac- 
tion of treſpaſs or trover will lie 
by the proprictor againit the per- 
ſou Luul ic;{etlb them, 335 


A TABLE or Tar 


The king may diſpoſe of the land 
itſelf of a perſon outlawed by the 
courſe of the Exchequer, Page 11 


EXECUTION. 


One committed to the Marſbalſza, 
for divers miſdemeanors is taken 
in execution, he ſhall not be ſet 
at large, 58 

When a man is in priſon for crimi- 

nal matters, he is not chargeable 
with a civil ation without leave 
of the court, 58 

But if he happen to be charged, he 
ſhall not be diſcharged. Fieri 
non debuit, ſed factum valet, ibid. 


EXECUTORS. 


Debt lies for fifths againſt an exe, 


cutor upon the ſtatute of miniſ- 
ters, for it was a duty in the teſ- 
tator, 

But eſcape lies not againſt the exe- 
cutor, for that action is founded 
ex delicto, ibid. 

Debt lies for an executor for not 
ſetting out of tithes, on the ſta- 
tute of 2 E. 6. ibid. 

Executor is not chargeable for a 
perſonal tort of the teſtator, 71, 

72 


Though the executor be not charge - 


able for a misfeaſance, yet for a 
non-feaſance it ſeems he is charge- 
able, ibid. 
As non-payment of money levied 
upon a Fieri facias, he is charge- 
able, 72 
Suit in the eccleſ;aſtical court lies 
againſt an executor for tithes not 
paid by the teſtator. In Margin. 
12,95 

A. makes his will, and therein 
makes G. and D. his executors ; 
D. makes 


In 


In 


Ia 


exe 


Liniſ- 
> teſ- 


57 


exe 
nded 
ibid. 
not 
ſta- 
ibid. 
or 2 
71, 
72 
rge- 


for 2 


PRINCIPAL MATTERS. 


D. makes his will and executors, 
and dies; G. dies inteſtate, his 
adminiſtrator ſues the executors 
of D. for a legacy due from A. 
in the ſpiritual court, and a pro- 
hibition denied, by three juſti- 
ces, contra Keiling, Page 123 


In an Indebitatus Aſſumpſit by five 


executors for monies received to 


the teſtator's uſe, the defendant 


pleads in abatement, that two of 
the plaintiffs are under the age 
of ſeventeen years, the plaintiff 
demurs, and whether the three 
that were of full age, and the 
infants ought to join in this ac- 
tion was the Dyere ; not reſolv- 

198 


In a "Scire facias brought by M. 
and one other to have execution 
of a judgment in debt, the plain- 


tiff ſets forth in the writ of Scire 


facias that the teſtator made the 


plaintiff and another his execu- 
tors, that the other is under the 


age of ſeventeen years, and the 


defendant demurred on the writ ; 
but reſolved the writ was good, 
and that the infant ought not to 
join, 198 


An executor cannot retain to ſatisfy 


a bond to himſelf againſt a judg- 


ment entered after the teſtator's 


death, on a verdict in his life- 
time, for that the ſtatute of 17 
Car. 2. cap. 8. doth ſupply the 
death of the defendant ſo as to 
make the judgment good againſt 
the executor's debt, 210 


In a Scire fac. on a judgment in 


debt againſt an executor, the de- 
fendant pleads pleinment admini/- 
ter, and on demurrer had leave 
given him to mend his plea, 

230, 231 


Ia the time of Ghn chief — 


this plea was adjudged naught. 
In margine, Pages 230, 231 


If the teſtator bind himſelf to pay 


money at a day to come, and he 
dies before, his executor is 
bound to perform it ; otherwiſe 
if it be to do a collateral act, as 
to make a feoffment, or the like, 
before ſuch à day, and he dies 
before, the executor is not bound. 


415, 416 


Where the teſtator is obliged by 


bond to pay a ſum of money, in 
an action againſt his executor, 
he ought to plead Uncore pri/!, 

416 


Though the ſtatute of 21 Hen. 8. 


cap. 5. ſays that the executor 
ſhall bring in a true and perfect 
inventory, and the executor 
ſwear ſo to do, yet the ordi- 
nary, as he may diſpenſe with 
the time of bringing it in, ſo he 
may diſpenſe with the inventory 
itſelf upon cauſe ſhewny, 470, 

471 


As if a legacy be given to A. to be 


paid at three ſeveral payments, 
and the executor Pays two of 
them, and takes releaſes, and 
offers to pay the third, and the 
legatee refuſes to accept it, but 
cites him before the judge in 
the ſpiritual court, in ſuch cas 
the ordinary may diſpeaſe with 
the bringing in any inventoty at 
all; ſor the intention of the 
ſtatute was for the advamage ot 
legatees and creditots; and here 
the legacy is tendered, and no 


creditor complains z ergo, 470. 


471 


An inventory by the ſaid ſatu © 


only to conſult of 8 1 cat! ele, 

wares and merchaudi z., and not 

of thin gs in alien, ilid. 
FALLS 


A TABLE or Txt 


FALSE IMPRISONMENT. 
HE ſheriff not having any 


writ makes a warrant to ar- 


reſt J. S. and the bailiffs arreſt 


him accordingly, and after a 


writ is purchaſed bearing Tele 


before; adjudged falſe impriſon- 
ment lies againſt the bailiffs ; for 
although a writ ſhall relate to the 
Teſte to maintain juſtice, yet it 
ſhall not relate to excuſe and 
ſupport a wrong; for the time 
ot the purchaſing of it may be 
ſhewn by ſpecial pleading P. 161 
In treſpaſs of falſe impriſonment, 
the defendant juſtifies by virtue of 
an arreſt jn obedience to a pre- 
cept out of Warwick court, re- 
turnable ad proximam Curiam, 
and on demurrer it was ſaid the 
proceſs ought to be returnable on 
a day certain, and not ad proxi- 
mam Curiam, for ſo the court be- 
ing not held, the party may be 
perpetually impriſoned ; but ad- 
journed, 205 


In treſpaſs and falſe impriſonment, 


the caſe was, a writ iſſued out of 
the court of C. B. at the ſuit of 
F. S. directed to the ſheriff of 
Norfolk, who makes his warrant 
to the bailiff of the liberty of 
Alifeum, who made his warrant 
to his deputies to arreſt the 
plainuff; according to the com- 
mand of the writ the deputies ar- 
reſt him at V. out of the liberty, 
and after bring him within the li- 
berty, and dcliver him to the de- 
tendant, gaoler of the ſaid liber- 
ty. And the queſtion in C. B. 
Was if this action lies againſt the 
defendant gaoler, who was not 
privy or conuſant of the ſaid 


wrongiul aircſt or taking, but On an information againſt * 
0 


only detained the priſoner, be- 
ing delivered to him as arreſted 


upon the ſaid writ and warrant, 


And judgment was given in C. 
B. for the plaintiff; and on a 
writ of error brought in B. R. 
Raymond juſtice conceived the 
judgment ought to be affirmed; 
but the other juſtices reverſed 
the ſaid judgment, Pages 421, 

422» 467, 468, Oe. 


FINES and FORFEJTURES. 


If a man be convicted upon verdi& 


on an information or indictment, 
his fine ought. to be ſet in open 
court, and not privately in the 
judge's chamber, 


One Pain convicted of perjury on 


an information at common law, 
was ſentenced io ſtand on the pil- 
lory two days, and to be ;impri- 
ſoned a month without bail or 
mainpriſe, and fined 100/. 81 


One Farr was indicted at common 


law for forging of a warrant of 
attorney, and found againſt him, 


and ſentenced to ſtand twice on 


the pillory with a paper, and 
pay 400 marks, and to be im- 
priſoned during the pleaſure of 
the court, ibid. 


A jury fined for giving their ver- 


dict contrary to the direction of 
the court of the ſeſſions upon an 
indictment, 98, 138 


On an information found againſt the 


keeper of the Gatehouſe priſon at 
Weſtminſter, for extortion of 
fecs and hard uſage of priſoners ; 
ſhe was fined 100 marks, re- 
moved from her office, and the 
cuſtody of the priſon delivered to 
the ſheriff of Middleſex, 216 


PRINCIPAL MATTERS. 
of the foot-guards and his ſer- FINES of LAND, vide TAIL and 


jeant for reſcuing one of his ſol- 
diers of his company from the 
cuſtody of the ſheriff of London, 
he confeſſed the fact, and on 
that judgment was given againſt 
them, the captain was fined 
100 J. and the ſerjeant 50 J. and 
impriſonment till they paid the 
ſame, Page 2 


1 
Though it be ſaid that fines aſſeſ- 


ſed in court by judgment upon 


an information cannot be after- 
wards qualified or mitigated, it 
is to be meant in another term, 
and not in the ſame term, In 


margine, | $77 
Mr. Redding having been convi 
(before the juſtices of Oyer and 


Terminer) for endeavouring to 
perſuade B. who was a witneſs 
againſt the noblemen in priſon 
in the tower, to forhbear his pro- 
ſecution of them, was adjudged 
to ſtand on the pillory and fined 
100 and impriſoned for the 
ſame, and his gown pulled over 
his ears, 376, 377 


The ſheriff ought to join with the 


juſtices of peace in ſetting a fine 
on rioters by the ſtatute of 13 
Hen. 4. cap. 7, 386 


In an information found againſt 


Bland and Chriſtian, and others, 
for conſpiring to indict the duke 
of B. of buggery, judgment was 


given that Chriſtian ſhould ſtand 


in the pillory an hour, and pay 
100 marks, and lie in priſon till 


paid, Cc. 418 


In an information found for ſpiriting 


away a boy againſt D. for which 
he was fined 500 J. and impri- 
ſoned till he paid it, 474 


ERROR. 


Tenant in tail, the remainder in 


tail, doth levy a fine, and te- 
nant in tail dies without iſſue, he 
in remainder is bound to enter 
within five years after the death 
of tenant in tail elſe he is barred, 

Page 151 


Tenant for ninety-nine years, if he 


lived ſo long, levies a fine and 
dies, he in reverſion ſhall have 
five years after his death, and 
the court held there is no differ- 
ence between the lefſee for life 
and leſſee for years, as to this 
point, contrary to the opinion 


of the lord Coke in Podger's caſe, 


219 


The iſſue in tail was barred by a 


fine by virtue of the ſtatute of 4 
Hen. 7. cap. 24. before the ſtatute 
of 32 Hen. 8. cap. 36. 359 


In a writ of error to reverſe a fine 


the defendant cannot plead the 
ſame fine (now endeavoured to 
be reverſed) in bar to the writ of 
error, 461, 462 


Where it is ſaid in Co. 2 Inſt. that 


a fine of lands in the C. B. in an- 
cient demeſne is a bar after five 
years, it is to be intended of 
another fine, and not the ſame 
which was firſt levied, 462 


In a writ of error brought by a te- 


mainder man to reverſe a fine le- 
vied by tenant in tail, the plain- 
tiff aſſigns for error, that the 1e- 
nant in tail after the acknowledg- 
ment before the commiſſioners, 
and before the return of the writ 
of covenant, died it is error, 

402 


FORCIBLE 


A TABLE or Taz 
- FORCIBLE ENTRY, vide IN- 


DICT MENT. 


Poſſeſſion without title is a good 
plea in a forcible entry to bar re- 
ſtitution, although on demurrer, 

| Pages 84, 85 

On an indictment of forcible entry 
to ſay he entered as ſervant, 
without ſaying by whoſe com- 
mand, is good enough, ibid. 

In bar io reſtitution on a forcible 
entry, the defendant ought to 
plead, that he was in poſſeſſion 

three years before the inquiſition 
found, | © Wy fo 

GAVELKIND. 


F gavelkind land be deviſable by 
| cuſtom of-gavelkind? 59, 76 
Lands diſgavelled by act of parlia- 
ment, yet the cuſtom of deviſing 

is not thereby taken away, ibid. 
Gavelkind may be pleaded generally, 
otherwiſe of particular cuſtoms, 

as dower of a moiety, Cc. 

8 38 

If the king purchaſe gavelkind land, 
' the cuſtom of the deſcent is ſuſ- 


pended ; by Twiſden juſtice, 77 


GRANTS BY THE KING, vide 
PATENTS. 


The king makes a leaſe for years, 
provided on non-payment of the 
rent, the leaſe ſhall be void, 
the rent is behind, the king can- 
not grant this term de nova, with- 
out finding by office that the rent 
was unpaid at the day, by the 
ſtatute of 21 Fac. cap. 25. 

137 

The king ſeiſed in ſee of tne manor 

of He. beck in Com. Lincoln, grants 


it with appurtenances ; and alſo 
omnia ſundum, ſolum, arenas Ma- 
reſcales, & omnes alias terras que 
modo inundat. exi ſtunt, & que fue- 
rint impoſterum recuperat. de mari, 
with a Non obſtante the miſteci- 
tal, Ec. The lands in queſtion 
were under the ſalt water at the 
time of making the patent, and 
were ſince recovered from the. 
ſea; and the ſole quere was, if 
theſe lands improved and reco- 
vered from the ſea paſs by the 
ſaid grant? the caſe was adjouru- 
ed, Pages 241, 242 
If the king grant part of the ſea, it 
being parcel of the prerogative, 

it ought to be expreſsly named, 
ibid. 

Every grant of the king ought. to 
comprehend certainty, and there- 
fore if the king grant his de- 

_ meſnes, that doth not compre- 
hend copyholds, otherwiſe in 
caſe of a common perſon, 241 
If the king grants lands when they 
ſhall eſcheat, it is a void grant, 
for if it ſhould be good it ſhould 
be of a freehold to commence in 
futuro, which the law will not 
permit, 241, 242 
If the king grants bona felonum, c. 
that will not paſs the goods of one 
that ſtands mute, and will not 
plead, ibid. 
If the king grants the amerciaments 
of his tenants, that will not paſs 
the amerciaments of them by the 
king as commiſſioners of ſewers, 

| 242 

If the king grant to divers perſons 
to be exempt from juries, they 
ſhall not be exempt from ſerving 
in B. R. without expreſs words, 
113, 114 

All 


_ which ſhould remain in force for 
Tf the ſpace of two years and no 
y longer, unleſs approved by his 
's majeſty ; the ſaid aſſembly grant- 
d ed the like revenue of ſtrong li- 
” quors, but to continue but two 
* years. The queſtion from hence 
2 aroſe (which was referred by 
* the privy council to the judges,) 
© whether the law made by the aſ- 
a ſembly in the lord Vauglun's time 
. had totally laid aſide the | law 
x made in the lord }.'s time by 
b implication? and it was reſolved, 


that the laſt council having pow- 
er to make laws to continue but 
two years, did not repeal the 
perpetual law made before, but 
did only ſuſpend its power during 
the two years, and no longer, 397 
The king within age may grant 
duchy lands, 90 


r e. Hte.. 3: A 


PRINCIPAL 
ſo All Hundreds that were granred in 
la- ſee by the crown before the time 
_ of Edw. 3. are joined to the of- 
ey fice of the ſheriff, Pages 361, 
75 362, Cc. 
22 In the year 1661, the king grants 
dn power to the lord V. governor 
de of Jamaica to make laws there, 
id " _ who called an aſſembly, and 
he thereby made laws for raiſing a 
if public revenue by a tax on ſtrong 
0- liquors, towards the upholding 
he the government there, which 
* laws are indefinite and perpetual ; 
2 afterwards-the king grants power 
* to the ſaid lord Vauglan to chuſe 
e, his own council, and with the 
d. conſent of the major part of 
d. them to frame general aſſemblies 
1 of freeholders, according to the 
4 uſage of other plantations, and 
bo with their conſent to make laws 
9 ſuitable to thoſe of England, 


MATTERS, 
GRANT. 


A prebendary having power to make 
a commilſary, cannot grant this 
power to his leſſce, Page 88 

None can take a preſent eſtate ex- 
cept they be parties io the inden- 
ture, but by way of remainder 
they may, though no parties, 

150, 151 

If leſſee for years grants ſo much of 
his term as ſhall be ro come at 
the time of hisdeath, it is a void 

grant, 27 

If one joint - tenant grant to another, 
this will amount to a releaſe, 

| +. voy 

If the reverſion of a term for years 
be granted for a valuable conſide- 
ration, it doth not paſs by the 
ſtatute of uſes, for that there is 
no perſon to ſtand ſeiſed to the 
uſe, 487 


HOMINE REPLEGIANDO. 


. NE Deſieny a merchant trad- 
ing to Jamaica ſpirited away 

the eldeſt ſon of one Turbet ; 
whereupon his father exhibited 
an information againſt him; and 
on not guilty pleaded, was found 
guilty, and fined 500 J. and to 
lie in priſon till he paid his fine; 
but the priſoner having the pro- 
miſe of a pardon, and ihe court 
having notice of it (it being an 
offence of a heinous nature) di- 
reQed the ſather to bring a homine 
replegiando, and thereupon an 
elongatus was returned, and the 
priſoner charged with it in pri- 
ſon. 1. And the firſt queſtion 
was, whether the priſoner was 


bailatle 
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bailable on the Withernam ? and 
reſolved by all the court, unleſs 
the defendant will confeſs the 
the taking and having the party 
in cuſtody, he cannot be bailed 
in that caſe, Page 474 
2. If an elongatus returned by the 
ſheriff be concluſive to the de- 
fendant, ſo as he may not tra- 
verſe it? 1. And they held the 
defendant, if the return be falſe, 
may bring an action upon the 
caſe againſt the ſheriff, and if it 
be found for the plaintiff, the 
defendant in the homine replegi- 
ando may be be bailed, 474, 475 


2. If the ſheriff ſhall die before the 


iſſue tried, or the action brought, 
then the king may iſſue out a 
commiſſion to inquire of the truth 
of the return, which inquiſition 
taken by virtue of the ſaid com- 
miſſion may be traverſed by the 
defendant in the homine replegian- 
da; and if the iſſue of that tra- 
verſe be found for him, he ſhall 
be bailed, 474, 475 
A Copias in Withernam is no execu- 
tion, ibid. 


IMPARLANCE. 


PLEA to the juriſdiction can- 
A not be pleaded after impar- 
lance, 34 


INDICTMENTS, vide FORCI- 
BLE ENTRY, FINES, FOR- 
FEITURES and STATUTES. 


IndiQinent of a forcible entry for 
entering into a- copyhold, and 
that the defendant ejecit & difſei- 
froit the party, quaiked, 67 


Upon an inditnent on the ſtatute 


of 2 C 3 Philip and Mary, cap. 8. 
for not contributing to the repair 
of highways, contra formam ſta- 
tuti, refolved, it a man bave 
eight plough-lands he ought to 
find eight carts for ſix days, al- 
though his land be paſture, P. 186 
On a breach of a recognizance for 
the good behaviour, an indict- 
ment lieth not, but a ſcire fac. on 
the recognizance, 196 
An indictment for refuſing the — 
of allegiance on the ſtatute of 3 
Tac. cap. 4. 312, 374 
An indictment for murder, 212 
Upon an indiAment for ſtopping a 
way, it was declared to be the 
courſe of the court, that the of- 
fender is to he admitted unto a 
fine upon his ſubmiſſion before 
verdiQ, if there be a certificate 
that the way is repaired ; but if 
the party be convicted by verdict, 
ſuch* certificate will not ſerve, 
but the party ought to cauſe a 
Conſtat to iſſue out to the ſheriff, 
who ought to return, that the 
way is repaired, becauſe the ver- 
dict, which is a record, ought io 
be anſwered with matter of re- 
cord, 215 
Indiament for refuſing the oath of 
obedience upon the ſtatute of 3 
Tac. cap. 4. and judgment there- 
upon, and a writ of error brought, 
and divers errors aſſigned ; and 
judgment reverſed for miſreciting 
the oath contained in the act, 
| 373» 374 
Indictment againſt P. for entering 
inta the cloſe of one Crew, who 
was found guilty, and judgment, 
and fined 12d. and ertor aſſigned, 


becaule the proceſs was a Capias, 


whereas in all indictments for 
treſpaſs 
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treſpaſs and under felony, a Ve- 
nire fat. is the firſt proceſs; und 
judgment was rever:;ed, P. 375 
IndiAment at the quarter-ſeflions 
for ſhooting with a gun, not 
having lands or tenements, Cc. 
of the annual value of 1o0/. and 
judgment againſt him, and error 

_ brought thereupon, and judg- 
ment reverſed, 378 


Inditment againſt a popiſh prieſt 


on the ſtatute of 27 Hlia. cap. 2. 
and a ſpecial verdict thereupon, 
and judgment for the defendant, 


77 
The earl of Caſtlemain indiQted tor 
traitetouſſy intending to kill the 
king, to introduce popery, and 
to ſubvert the government, &c. 

7 
Indictment for uſing the trade of : 
ſaleſman not being apprentice, 
Sc. according to the ſtatute of 
5 Eliz. and reſolved to be a trade 
within the ſtatute of 5 Eliz. 385 
Inditment upon the 3 Fac. cap. 4. 
for not coming to church, with 
divers exceptions taken to it, 


433» 434 


INFORMATION, vide PERJU- 
RY, FINES and FORFEI- 
TURES. 


Exceptions to the form of pleading 


in an information for perjury, 


; ; 34» 35 
Information againſt one uttering 
braſs halfpence, 185 


An information upon the ſtat. of 14 
Car. 2. cap. 5. againſt the defen- 
dant, being a worſted weaver, 
for retaining above two appren- 
tices, contrary to the form of 
that ſtatute, 191 

There is a difference when the in- 
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formation and action is grounded 
upon an act of parliament, and 
the concluſion is, contra formam 
Statuti pred. there the informa- 
tion is not good, if the ſtatute 
be miſrecited; but if the con- 
cluſion be contre formam Slatuti 
in hujuſmidi caſu editi & provifi, 
there it may be good not wich- 
ſtanding the miſreciial; by Ti 
den juſtice, Page 192 
Information, for that the detendant 
did outrageouſly make diſtreſſes 
upon his tenants, and was a per- 
turber of the peace, and a com- 
mon oppreſſor; held the informa- 
tion 1s too general, and lies not 
for diſtreſſes, for that they are 
private offences, 193, 205 
Information againſt one as common 
barretor, is good, without other 
circumſtance ; but as ofppreſſor 
multorum hominum, without ſay- 
ing whom, is not good, 205 
Information on 12 Car. 2. cap. 13. 
for taking exceſſive uſury, 196 
Vide Uſury. 
Information for writing a fcandal- 
ous letter, 201 
In an information of perjury at the 
aſlizes, it was reſolved, that the 
jury cannot have cognizance of 
any variance betwean the record 
and information, but the judge 
there ought to determine it, and 
becauſe the jury had found it 
ſpecially, it was ordered that a 
Venire facias de novo ought to 
iſſue, 202 
Information againſt the keeper ot 
the priſon of the gate-houſe for 
extortion of fees, and hard uſage 
of the priſoners in a moſt barba- 
rous manner, 216 
Information brought in thts court 


againſt a carrier putting in above 
five 
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ſive horſes in his waggon, con- 
trary to the ſtat. of- 22 Car. 2. 
if it hes, quere, Page 214 
Information againſt a captain in the 
ſoot- guards and his ſerjeant, for 
reſcuing one of his ſoldiers of his 
company from the cuſtody of the 
ſheriffs of London, 231 
Information for not repairing a cer- 
tain common ſtone-bridge, and 
divers exceptions taken to it, 384 
Information againſt Blood and Chri/- 
tian, and others, for conſpiring 
to indict the duke of B. of bug- 
gery, 417 
Information againſt a merchant for 
ſpiriting away a boy, 47: 
Information againſt Ford, lord Grey 
and others, for taking away the 


lady Henrietta Berkley, 


INVENTORY, vide EXECU- 
7 ORE: 


473 


ecution upon the lands by Elegit, 
he ought to charge the ſurvivor 
and the heir of the deceaſed 
jointly, Page 27 
In debt, the defendant pleaded a 
joint judgment againſt the teſla- 
tor and one H. now alive, and 
that he had not aſſets beyond that 
judgment to ſatisfy ; and adjudg- 
ed on demurrer for the plaintiff, 
becauſe the lien ſurvives, and 
the executor not liable, 153 
If one jointenant grants to another, 
this will amount to a releaſe, 187 
If lands be given to two upon con- 
dition that they ſhall not alien, 
and one releaſes to the other, it 
is no breach of the condition, 


413» 414 
ISSUE, vide TRY. AL. 


The ſtatute of 32 Hen. 8. cap. 30. 
helps misjoining of iſſues, 458 


BOT: ENANTS, vide JUDG- In debt on a bond againſt G. Spat as 
MENT. 


5s 


Judgment in debt is had againſt 
two, the one dies, and the plain- 
tiff brings a Scire facias againſt 
the ſurvivor, and prays execu- 
tion againſt the ſurvivor, which 
was granted by the court, 26 

If a judgment be had againſt two, 
and the one dies, the charge ſur- 
vives, becauſe the plaintiff may 
take a Fieri fac. if he will, and 
diſcharge the land, 27 

But if upon this Scire fac. the plain- 
tiff takes an Elegit, the defendant 
may have an Audita querela, or 
elſe ſuggeſt this matter on the 
return of the Elegit, and have a 
Super ſedeas, ibid, 

In judgment againſt two, if one 
dies, if the plaintiff will ſue ex- 


executor of J. S. the defendant 
pleads it is not his deed, the jury 
find it is the deed of Spat, as 
the plaintiff declared; and in 
error the judgment affirmed, be- 
cauſe there was an affirmative 
and a negative, and by the jury's 
finding the plaintiff had cauſe of 
action, 458 
If the bar be good, and the repli- 
cation naught, and iſſue be taken 
upon it, they ſhall replead to the 
replication, and the bar remains; 
and ſo if the bar be good, and 
the replication be good, and the 
rejoinder naught, and iſſue taken 
upon it, they ſhall replead to 
the rejoinder, and the bar and 
replication remain; but if the 
bar is naught, and the replica- 


tion good, and iſſue taken upon 
it, 
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it, they ſhall replead for the 
whole anew, becauſe the bar was 
naught, Page 458 


JUDGMENT, vide FOIN- 
TENANTS. 


Judgment given by default upon a 
Scire fac. returned againſt one 
not ſubject to the firſt judgment, 
ſhall bind him, 19 

If judgment be given againſt the 
bail upon two Nichils, and no 

 Capias is returned againſt the 
principal, although the bail can- 
not reverſe the judgment, yet 
he may have an Audita guerela, 
but not on a Scire fac. returned, 

1% 0G 

Debt lies upon a judgment as well 

after a writ of error as before, 
100 

If iſſue. be taken upon a dilatory, 
fc. and found againſt the de- 
mandant, final and peremptory 
judgment ſhall be given ; other- 
wite it is upon a demurrer, 118, 

119 

Judgment arreſted for the uncec- 
tainty of the verdict, 200 

Treſpaſs vi & armis tor taking the 
mare iþſius querentis, necnon bona 
& catalla ſequent. viz. and ſums 

them up, but doth not ſay that 
they were the goods ipſius que- 
rentis, and on demurrer reſolved, 
the plaintiff might have judg- 

ment for the mare, and releaſe 
the action for the reſidue, 
395 
EjeAment for 100 acres of bog 
and other things; the plaintiff 
releaſed his demand (to the other 
things) and took judgment for 
the reſidue, ibid. 


FURORS and JURIES, vide 
CHALLENGE. 


Although a jury be charged and 
{worn in the caſe of a plea of the 
crown, yet a juror may be drawn, 
or the jury diſmiſſed, not with- 
ſtanding, Page 84 

A jury fined for giving their ver- 
did, contrary to the directions 
of the court of the ſeſſions, up- 
on an indiQtment, 98, 138 

If the king grant to divers perſons 
to be exempt from juries, they 
ſhall not be exempt from ſerving 
in B. R. without expreſs words, 

113, 114 

In caſe of ſuch exemption, the par- 
ties ought to come in perſon, for 
the ſheriff is not bound to re- 
turn it, ibid. 

If a man be attainted of felony, 
and pardoned, he fhall nor at- 
terwards be ſworn upon a jury, 


380 
JURISDICTION, vide ERROR. 
In an Aſſumpſit, the plaintiff de- 


clares, That the defendant was 
indebted to the plaintiff, within 
the juriſdiction, for nurſing a 
child, and for error alledged, 
that it is not ſet forth that the 
nurſing was within the juriſdic- 
tion, Qyere, 75 
Particular juriſdiftions are not to 
be ſupported by implication and 
intendment, ibid. 


JUSTICES of PEACE. 


Upon a Certiorari brought to re- 
move an order of ſeſſions into 
this court, upon opening of it, 
the court were all of opinion, 

that 
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that juſtices of peace have no- 


thing to do with contracts, and 
that the order that they had 
made therein, was void in law, 

Page 433 
By the ſtatute of 13 Hen. 4. cap. 7. 
the juſtices of peace cannot im- 
poſe a fine upon rioters, without 


the ſheriff join in it, 386 


One F. a widow, having ſeveral 
children, and living in the pariſh 
of St. Bodolph's without Aldgate, 
which pariſh lies in two counties, 
viz. Landen and Middleſex, put 
out her children to nurſe at En- 
feld in Middleſex ; then the mo- 
ther died in that part which lies 
in Middleſex. The nurſe applies 
herſelf for monies to the pariſh 
of St. Botolpn; and on applica- 
tion to the ſeſſions, the juſtices 
ordered, that that part of the 


"pariſh in London ſhould go equal 


charge with the other, 476, 477 
But atter, on application io the 
judges at the Old Bailey, it was 
ordered, that that part of the 


pariſh which lies in Middleſex 


ſhould pay the nurſe ; for it be- 
ing made appear, that each part 
ot that pariſh had diſtinct officers, 
and made diſtin rates, the court 
looked on each diviſion as a ſeve- 
ral pariſh, ibid. 
It was alſo reſolved, that no notice 
can be here taken of the place of 
the birth of the children, but of 
their laſt ſettlement, becauſe only 
poor children, and not vaga- 
bonds ; but thoſe that are rogues 
and vagabonds by the ſtatute of 
3 Eliz. cap. 4. ſhall be provided 
tor by the place where they were 
born, 


there it is ill, 


LATIN. 


HERE a latin word is 
inſignificant, it does not 


vitiate a declaration, otherwiſe 


when it ſignifies another thing, 
Page 15 


LEASE, vide GRANT. 


A leaſe by tenant in tail in prefenti 


without rendering any rent, is 
not void, but voidable; but it 
feems, that if the leate be made 
to commence after his death, 
that this is a void leafe, 132, 


133. 134 


If tenant in tail make a leaſe in præ- 


7, and after convey over his 
eſtate by fine, the conuſee in 
this caſe cannot avoid this leaſe; 
otherwiſe it ſeems when the te- 


nant in tail makes a leaſe to com- 


mence at a day to come, there 
the conuſee may avoid it, ibid. 


If lands be anciently leaſed by a 


biſhop, and after purchaſed by a 
predeceſſor biſhop, for increaſe 
of his demeſnes, and continues 
unleafed for twenty years and 
more ; if theſe lands can be now 
leaſed again, ſo as to bind the 
ſucceſſor, by the ſtatute of 32 
Hen. 8. cap. 28. quere, and for 
that the court was divided no 
Judgment wasgiven, 165, 166, 

167, Ec. 


Leſſee for life makes a leaſe for 


years, leſſee for years ſurrenders 
to the reverſioner, rendering 
rent. Reſolved it is a good reſer- 
vation, for that it is a duty by 
way of contraQ, 222 


477 In debt for tent on a leaſe for years, 


the 


% 


In 
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the defendant need not to alledge If any takes away or eloins an or- 


a tender, otherwiſe where there 
15 a condition, the breach whereof 
is to be ſaved * Pages 418, 


19 
LEET. P 


One preſented at the leet for dig- 
ging cony-boroughs, and break- 
ing the ſoil in the waſte, and 
moved to quaſh it, becauſe it is 
not ad commune nocumentum, and 
the preſentment was quaſhed, 
for a leet cannot amerce for things 
to the damage of the lord, 169 

A cuſtom in a leet, that the inhabi- 
tants of D. uſed to ſend a conſta- 
ble to the ſaid leet, held good, 

204 

A man may be amerced in a court 
leet for not ſcouring a ditch in a 
highway, notwithſtanding of 
the ſtatute of 18 Eliz. cap. 9. 
which gives the forfeitures for 
highways to the ſurveyors of the 
highways, 250 

In an avowry for an amerciament in 

a leet, it is not ſufficient to ſay 
— fuit at the leet, that 
the plaintiff did ſuch an act, but 
he muſt aver the thing, and not 
rely upon the preſentment, 337 


LEGACY, vide DEVISE. 
LONDON, vide MANDAMUS. 


A cuſtom that every citizen and 


freeman of Landon might deviſe in 
mortmain, allowed good, 4 
A cuſtom that every treeman may 
take an apprentice, and that in- 
fants may bind themſelves to 


ſerve, tc, good, ibid. 
Their cuſtom concerning orphans 
— | 116 


phan, the court ay cammit the 
eloinor to priſon till he diſcovers 
where the eloinee is, Page 116 
A by-law, that there ſhall be buc 
ſo many cars in Londen, is good, 
324, 328 

But if ſuch aby-law, that no carman 
within the city, ſhall go with his 
cart without a licence of the 
guardians of ſuch an hoſpital, 
nor without paying a rent to ſuch 
an hoſpital for the ſame, and if 
any do contrary that then he ſhall 
forfeit ſuch a penalty to the ſaid 
guardians of ſuch hoſpital, this is 

a void by-law, ibid. 
A by-law, that every fellow of the 
company of vintners in London, 
| who ſhould be elected into the 
place and office of one of the li- 
very, ſhould pay 31 J. 13s. 4d. 
is a good by-law; for it is to 
bind only the members of the 
corporation; and when a man 
will agree to be of a company, 
he doth thereby ſubmit himſelf 
to the laws thereof. And it is 
convenient that the company have 
ſuch power, to keep up their re- 
putation, and the honour of the 


city, 446, 447 
LIMIT ATION of ACTIONS. 


If words are actionable at the firſt, 
the damayes after do not give 
cauſe of action, and therefore 
the ſtatute of limitations of two 
years in ſuch cauſe is a good 2 

r 

But where the words at the time of 
the ſpeaking are not aQionable, 
but by reaſon of them the party 
after loſes his preferment, in 
ſuch caſe the ſtatute of limitation 

L1 of 


» 
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of two years is not any bar im- 
plied, Page 61 
Adjudged that a debt for damages 
clear, is within the ſtatute of 
the 21 Jac. of limitations, for 
that it riſes out of the aQion, 
and is. not grounded on the re- 
cord, ibid. 


MANDAMUS. 


" IES to reſtore one to the 

| ſtewardſhip of a court leet, 
| Page 12 

But whether to a court baron, du- 
_ bitatur, ibid. 
A. Mandamus lieth not here to te- 


ſtore a fellow of a college where 


a ſpecial viſitor is appointed by 


* the founder, 1 
If a Mandamus. lieth to reſtore an 


attorney of the town court of 


Canterbury, quere, for the court. 


was divided, 56, 5/0 
A Mandamus lieth to make an ap- 
eee tree aſter he hath ſerved 

is time, 69 

If on ſuch Mandamus it be returned, 


that be obliged himſelf by his in- 


denture of apprenticeſhip, not to 
contract matrimony during his 
apprenticeſhip, and that he with- 

in the firſt two years thereof did 
marry, this is only a breach of 
covenant, but not any cauſe to 
bar him of his freedom, 92 
A Mandamus lieth not for one that 
hath ſtudied the law ſeven years 
to call him to the bar, for that 
there is no perſon to whom the 
writ ſhould be direQed, 69 
The king gives licence to his queen 
to erect à college, ad fludendum 

_ . EF orandum, and uo viſitor is ap- 
pointed, if there lie any remedy 
in this court to redreſs any griev- 


ances ariſing within the faid col- 
lege, dubitatur, P. 101, 102, 103 
A Mandamus granted to reſtore the 
recorder of Barnſtaple, direQed 
to the mayor of the corporation, 
who returned non conflat 
nobis, that he was ever elected, 
and the return adjudged- in ſuffi- 
cient, and reſtitution awarded, 
| 1 
A Mandamus lieth not to nw 
town-clerk, for that he is re- 
movable at the will and pleaſure 
of the corporations 288 
A Mandamus lies. to reſtore the 
Sexton of a pariſh church, 211 
A Mandamus hes to the mayor and 
aldermen of London, to make 


A Mandamus hes, to the judge of the 
prerogative, io command him 
to prove a will, the will being 
not then controverted, but the 
ſuggeſtion. for the Mandamus was 
brought into court, and read 
before the Mandamus granted, 

| 235, 236 

Returns to Mandamus's ought to be 
certain, and not by implication, 
becauſe the party ouſted hath 
not liberty to reply to. them, 

55 

If this court ſuſpect a return to be 
falſe, they can make a corpora- 
tion ſwear the return, 365, 366 

A Mandamus lies to ſwear one into 
the office of mayor 431 

The return to. a Mandumus onght 
to be certain and direct, and not 
argumentative only, 431, 432 

Upon a Mandamus diredted to the 

mayor, aldermen, bailiffs and 

citizens of the city of Carliſle, to 
reſtore H. to the place and office 
of one of the aldermen of the ſaid 
city, it was reſolved, that where 

tune 


them enter up a judgment, 214 
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time aut of mind a corporation 
had power to remove am alderman 
for reaſonable cauſe, though they 
take a new Charter, wherein 
there is no ſuch power given the 
corporation to remove an alder- 


man; yet the fame power ſtill 


remains, for that the chatter 
doth not merge or extinguiſh 
any of the ancient privileges, but 
the corporation may uſe them as 
before, and ſuch return was held 

ood Page 439 


There being a diſpute between the 


parſon and the pariſhioners touth- 
ing the eleQion of churchward- 
ens, the parſon claiming to ap- 
Point one by virtue of the canon, 
and the pariſhioners claiming a 
cuſtom to chuſe both, a Manda- 
mus was granted to Sir Thomas 
BExton, commiſſary to the dean 
and chapter of St. PauPs, to 
ſwear Edward Carpenter, he be- 
ing thereto duly eleded (who 
made a ſpecial return of the 
whole matter) becauſe the eccle- 
ſraftical courts cannot try the 
cuſtom of chuſing the church- 
wardens, 439» 440 


Taverner having been choſen into 


the livery of the company of 
vintners, had a Mandamus direct- 
ed to the maſter, wardens, and 
aſſiſtants of the ſaid company, to 


admit him to be a liveryman, 


according to the ſaid election, 
446, 447 


Vide London. 
NONSUIT. 


O* a nonſuit Won 4 record of 


a Ni Prius roll varying in 
lubſtance from the plea roll, a 


—_— —_— 


MATTERS. 


Di ftriagat de novo was awarded 
agreeing to the plea roll, Page 38 


The plaintiff at the Nif Prius was 


nonſuit, becauſe the N Prius 
was, that the plaimtiff was in 
ſuch a benefice in the year 1662, 
whereas the plea roll is 1626, 
and ſo the plaintiff deſtitute of 
his proof; it was moved to ſet 
the nonſuit aſide, but adjourned, 


73 
NUSANCE. 


Whether an inmate be a nuſance at 


common law. Yuere. 74 


OATH of SUPREMACY, vide 


STATUTES. 


Y the ſtatute of 5 Eliz. cap. 1. 
it is enacted, that the lord 
Chancellor or keeper of the great 
ſeal of England for the time be- 
ing, ſhall and may at all times 
hereafter, by virtue of this aQ, 
without any further warrant, 
make and direct commiſſion or 
commiſſions under the great ſeal 
of Englund, to any petſon or per- 
ſons, giving them or ſome of 
them thereby authority to tender 
the oath of ſupremacy mentivned 
in the ſtatute of 1 Ekz: cap. 1. to 
ſuch perſon and perfons, as by 
the' aforeſaid commiſſion or com- 
miſſions the ſaid comtniſſioners 
ſhall be authorized to tender the 
ſame unto. Whether a commiſ- 
ſion not ditected to any perſon 
particularly, nor to tender the 
ſaid oath to any perſon by name, 
be purſuant to the ſaid act? 1ſt, 
and it was refolved by three juſ- 
L 12 tices 


A TAZB LI ᷣ o Tut 
tices (Raymond juſtice doubting) If the indictment ſets forth a certi- 


that this commiſhon was very 


good, becauſe the power is left 
10 the commiſſioners to chuſe 


whom they will tender the oath 
unto, by the clauſe of the act, 


and in this manner were the an- 
cient commiſſions ſhortly after 


the ſtatute made, Pages 444, 445 


. Though the perſons refuſing to 
take the ſaid oath be neither offi- 


cers nor miniſters mentioned in 
the ſeveral ſtatutes of the 1 and 
5 Elz. which impowers the lord 
chancellor to make out commiſ- 
ſions; all perſons, though not 
officers, may be offered the ſaid 
oath, if the commiſſioners think 
fit, ibid. 


By. the aforeſaid Ratute of 5 Eliz. 


it is farther enacted, that every 
perſon having authority io 1en- 
der the ſaid oath, ſhall within 
forty days after the refuſal there- 
of, if then term-time, if not, 
then the firſt day of the next 
term, certify under his hand and 


ſeal, the name, place and degree 


of the perſon ſo refuſing, unto 
the King's Bench, in pain of 100 /. 
And the ſheriff of the county 
ſhall impanel a jury of the ſame 


county, to inquire of ſuch refu- 
Debt on an obligation conditioned 


ſal, which jury may upon evi- 
dence indict the party refuſing, 
e. 1. If ſuch certificate is d- 
ieted only to the judges by 
name, and not to the king in his 
court of King's Bench, as the at 
Tequires, be good ? and reſolved 
by three Juſtices (Raymond juſtice 
doubting) that it is good enough, 


becauſe it thall be intended that 


the.ſaid judges made the court, 


ficate from the commiſſoners un- 
der their hands, but not under 
their ſeals as the ſtatute requires, 
be good? but in regard the certi- 
ficate in this caſe was found in hec 


verba, in the verdict, to be under 


their ſeals, the court ordered 
it to be amended, P. 444, 445 


OBLIGATION, vide EXE. 
CUTOR. 


Conditions to perform covenants, 


one of which was, that the de- 
ſendant was ſeiſed of an inde- 
feaſible eſtate in fee-fimple; the 
defendant pleads covenants per- 
formed; the plaintiff replies, 
That he was not ſeiſed of an in- 
defeaſible eſtate in fee-ſimple. 
The defendant demurs generally, 
for that the plaintiff, as he ſup- 
poſed, ought to have ſhewn (he 
having all his writings) of what 
eſtate the defendant was ſeiſed; 

but adjudged the breach well * - 
ſigned, | 14. 15 


If in a condition to perform cove- 


nants, the defendant pleads per- 
formance, and aſter rejoin, That 
the plaintiff ouſted him, it is a 
departure, 22 


to pay 100. on the 10th of Ja- 
nuary upon three months warn- 
ing; the defendant pleads, That 
the plaintiff had not given three 
months warning; the plaintiff 
demurs. It ſeems that though 
the obligee omit the warning, 
the obligor ſhall be bound to pay 
it at any three months warning; 
Wyndham, juſtice, 61 


and were therein ſitting at the In debt upon a bond of 14/. the 


time of the certificate, ibid. 


deſendant demands oyer of the 
condition, 


© wc OS 89 aa * 


| | eflio. 


PRINCIPAL MATTERS. 


« 
gondition, which was, That if 
the defendant pay 25. a week till 
14. be paid, and upon default 
of payment the obligation ſhall 
be void; the defendant pleads, 
That the 17th of October ſuch a 
year he made default, Tudgment 
The plaintiff demurs ; 
and judgment for the plaintiff, 
becauſe the condition being ſenſe- 
leſs, the obligation is ſingle, and 
in force, Page 68 


A condition to reſign upon requeſt 
is good, and not ſimoniacal, and 


judgment upon it affirmed in a 
writ of error, 175 


In debt on a bond, the defendant 


pleads, That the ſaid writing 
was delivered as an eſcrow to Y. 
a ſtranger, on condition that if 
the plaintiff ſhould procure a 
demiſe of certain lands to the de- 
fendant before ſuch a day, that 
the ſaid V. ſhould deliver the 
ſame ut ſcriptum ſuum to the 
plaintiff, otherwiſe not. The 
defefidant pleads, That the plain- 
tiff did not procure the ſaid de- 
miſe, Et fic non eft faddum; the 
plaintiff demurs, becauſe he an- 
ſwers not the deed, for V. ne 
ver had authority to deliver his 
writing ut factum, but ut ſcrip- 
tum fuum, which is not good, 
197 


Debt on an obligation by the plain- 


* 


tiff as ſheriff conditioned for the 
appearance of V. in B. R. die 
Sabbati proxima poſt quindenam 
Sancti Martini ad reſpandendum 
Willielmo Gulſton in placito debiti. 
The detendant pleads, That the 
ſaid Gulſlen ſued forth a Latitat 
retorn' the ſame day againſt the 
ſaid W. ad reſpondendum the ſaid 
Gulſton in placito tranſgreſſionis ac 


etiam debiti, and pleads the ſta- 
tute of 23 Hen. 6. And on de- 
murrer heid it was not the ſame 
writ mentioned in the condition, 

Page 220 


A bond or covenant for the true 


impriſonment of F. S. if there 
be alſo a clauſe in it to pay cham- 
ber- rent, Fc. it is a bond for 
eaſe and favour within the ſta- 
tute of 8 Hen. 6. 222 


An obligation fare mandatis Eccle- 


ſiæ, on excommunication, not 
good, 226, 227 


A bond conditioned to perform a 


by-law hath been ruled naught, 
227 


A bond conditioned to ſeal and ex- 


ecute a releaſe to the plaintiff; 
the defendant is bound to do it 
without any tender; for ti. word 
execute and ſeal comprehends 
the making, 232 


A bond conditioned to permit the 


plaintiff quietly to take and reap 


and carry away corn, if the de- 


fendant after forbid him to reap, 
it is a breach of the ccndition, 


371 


Where a condition of a bond is in 


the disjunctive, and one part is 
impoſſible, yet the other part 
ought to be performed, in caſe it 
be to be done by a ſtranger, 373 


How intereſt ſhall be paid on a 


bond, 420, 421 


If an action be brought upon a bond 


in Middleſex, and the bond itſelf 
is dated in London, it ſeem: to be 
ill, for that it cannat be alledged 
to be made in any other place 
than where it bears date, 430 


If a bond be made to A. to the uſe 


of B. conditioned to pay B. 
money, it is a good plea, that 
the obligor tendered the moncy 

10 
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to B. becauſe he was in a manner 
privy to the obligation, P. 484 


OFFICE and OFFICER. 


Who may go into the office of the 
Cuflos Brevium & Rotulorum in 
Banco Regis, | 53 


— — 


PARDON, vide CORONE. 
: ARBON of murder, Sc. ſhall 


not be allowed without a writ 
of allowance directed to the 


juſtices, 13 
A pardon of killing and felony, Ee. 
no pardon of murder, ibid, 


The king cannot pardon the burn- 
ing in the hand in an appeal, 
370 

If the principal be attainted of 
burglary, the acceſſary muſt an- 
ſwer, though the principal be 
pardoned, 477 


PARLIAMENT. 


Relative words in an act of parlia- 
ment will make the thing to paſs 
as well as if it had been particu- 
larly exprefſed in the act itſelf, 


: 54» . 
A gift by parliament to the heir o 
FJ. S. who is a perſon attainted 

is good, and muſt be "intend 
ſuch perfon as might have been 
his heir, being only a deſcrip- 
tion of the perſon implied, 55 


One taken by order of parliament - 


after their prorogation ſhall be 


diſcharged, 120 
Every ſeſſions is a new parliament, 
ibid. 


be executed by the Lord Chan- 


cellor, Fage 120 


In all cafes of appeals and writs of 
error in parliament they continue, 
and are to be proceeded on in 

ffatu quo as they ſtood at the diſ- 
ſolution of the laſt parliament, 
without beginving de nowo,. 383 

The diſſolution of a parhament doth 
not alter the ſtate of the im- 
peachments brought up by the 
Commons in a preceding parlia- 
ment, g — 


PATENT, vide GRANTS by the 
KING. | 


A patent may be good in part and 
naught in part; ſo it may be 
repealed for part, and ſtand good 
for another part, 177, 178 

A patent may be repealed in oo. 
but that is in clauſes independent, 
and not in clauſes which have a 
general influence through the 
whole patent, 178, 179 

A Scire Facias doth not lie to repeal 
part of a patent, 156 

Void clauſes in a patent are to be 
tried in an aſſize at law, and not 
by Scire Faciat, which is the 
reaſon that judgment upon an 
iſſue tried on a Scire Facias to 
repeal a patent in B. R. is not 
there given, but the record is to 
be returned into this court, which 


is not in another caſe, 178, 179, 


The entry of the judgment in a 
Scire Faciat to repeal a patent is, 
Litere Patentes vacentur, and not 


part of them, 156 


The king cannot have a Scire Fa- 
cias to repeal a patent, but where 
the thing is in deceptionem Regis, 
or ad gravamen Populi, 155 


Judgment given in parliament may There is a difference betwixt a 
Scire 


PRINCIPAL MATTERS. 


p and a Que Warranto, for a Qu 
of warrants may be good for part, 
2. and ill for another part, becauſe 
11 the record is not to be touched 
1 by it ; but in a Scire Facias the 
ty record 15 to be cancelled, P. 156 
3 Where the king grants two patents 
þ - of the ſame thing, the ſecond 
* patentee cannot have a Scire Fa- 
= cias againſt the firſt, Qyære, 
a- ibid. 
a PERYURY, vide EVIDENCE. 
1 Exceptions to the form of pleading 
in an information for perjury, 

A perſon convicted of perj *. tail 
" not have advantage of the errors 
8 in the firſt record, upon which 
A he was convicted, 74 
U In an information of perjury, to 
a prove the perjury, one was pro- 
0 duced to prove what one, that 
, is ſince. dead, ſwore upon the 
1 firſt'trial, and allowed good evi- 
5 dence, 170 
0 PLEADING. 

| When the matters to be pleaded 
n tend to infiniteneſs and multipli- 
, city, whereby the rolls ſhall be 
t incumbered in the length thereof, 
, the law allows of a general plead- 
, ing, 8, 9, 10 
RW And therefore in an action upon the 
* ſtatute of ſending knights to par- 
4 » liament the election ſhall be ſaid 
; per majorem numerum, 9 

' In an Aſſumpſit the plaintiff declares 
that whereas he at the, requell of 


the defendant amended ſuch a 
boat and divers other boats of 
the defendant, he aſſumed to pay 
for his labour and charges ?antum 


Fcire Facias to repeal a patent, 


quantum, and avers he mended 
one, and divers other boats, and 
deſerved ſo much; and adjudged 
good, Page 10 
Treſpaſs for beating and impriſon- 
ing his wife, Fc. the defendant 
juſtifies by warrant of the ſhe- 
riff; the plaintiff replies de inju- 
ria fua propria 451 tali cauſa, 
and iſſue upon it, and verdiQ 
for the plaintiff ; and moved for 
a repleader, becauſe de injuria 
ſua propria is not a plea to matter 
of record, but held good enough 
after verdiQ, 50 
In a Scire fac. againſt the bail upon 
a writ of error according to the 
ſtatute of 3 Fac. the defendant 
prays oyer of the condition, and 
on that he pleads, that the plain- 
tiff proſecuted the writ: of error 
with effect, and that the afore- 
ſaid judgment was reverſed; Et 
hoc paratus eff verificare, where 
it ought to have been, prout patet 

r Recordum; and the plea was 
ruled ill, 50 
If a plea fconclude Hoc paratus eft 
verificare, where it ought to 
have been, Hoc petit quod ingui- 
ratur per patriam, it is matter of 
ſubſtance on demurrer, 94, 98 
In treſpaſs the defendant pleads, 
That Hen. 8. was ſeiſed in fee, 
and ſo the land deſcended to the 
now king, and that he as ſervant, 
Se. The plaintiff replies, Thac 
Hen. 8. granted to the plaintiff, 
and doth not traverſe the dying 
ſeiſed of king Charles, and it 
might come to the king other- 
wiſe; and by Twiſden juſtice a 
traverſe needs not, 137, 133 
In debt for rent of four rooms, the 
defendant pleads a leaſe of five 


rooms, and eviction of the fifth; 
it 
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it is not good without a traverſe, 
Page 175 
In treſpaſs on a traverſe the plain- 
tiff concludes, Et hoc paratus eff 
werificare, unde petit Ar ar a 
the plaintiff ab afione ſua pr 
difla præcludi debeat ; on this he 
defendant demurs eſpecially, be- 
cauſe he doth not conclude, Unde 
petit Judicium & damna 2 oc- 
caſione tranſgreſſionis predifle ſibi 
adjudicari, c. and tor this cauſe 
the court ſeemed for the defen- 
dant, 182 
Matters that go in defeaſance of a 
deed need not to be alledged in 
the count, but come more pro- 
perly on the defendant's part to 
be pleaded, | 6 
Where a matter is expreſly pleaded 
in the affirmative, which is ex- 
preſsly pleaded by the other par- 
iy in the negative, the next 
ought to be an iſſue, and no tra- 
verſe, for otherwiſe they will 
plead/in infinitum, 199 
Accord, though executed in part, 
is no good plea to an aQion of 
treſpaſs and aſſault, 203 
In a Scire Facias on a judgment in 
debt againſt an executor, the de- 
ſendant pleads Pleinment adminiſ- 
ter generally, and the plaintiff 
demurs ſpeciglly for that cauſe, 
if that be a good plea, 230 
* leave given to amend the plea, 
231 
In a Scire Facia upon a * — 
this plea hath been adjudged 
naught, in the time of Glyn chief 
juſtice. Jn margin. ibid. 
Ancient demeſne is a good plea on 
the ſtatute of 31 Hen. 8. cap. 1. 
of partition, 249 
A declaration in debt ſor rent ar- 
rear is good without ſhewing 


The earl of L. 21 Eliz. makes a 


mean aſſignments upon a demur- 


rer, Pages 389, 390 


It is a good plea to an action brought 


by an attorney for his fees, that 
the plaintiff did not give the de- 
fendant any bill of charges ac · 
carding to the ſtatute of 3 Tac. 
cap. 7. 24 


5 
In debt for * on a leaſe for years, 


the defendant needs not plead a 
tender, otherwiſe where there is 


- . a condition in the leaſe, the 


breach whereof is to be ſaved, 
418, 4 


Though it is frequent to lay a de- 


claration for a debt ſeveral ways 
in an Agony yet it is not a 
good plea to ſay, that the ſeve- 
ral ſums are hut only for the ſum 
firſt mentioned, without  plead- 


ing over, 449 
POWERS. 


A power to make leaſes to one, two 


or three perſons, he- cannot by 
that power make a leaſe for the 
life of the firſt ſon. of J. S. be- 
cauſe the perſon ought to be in 
eſſe; by Wyndham juſtice argu- 
endo, 163 


ſettlement upon himſelf for life, 
the remainder upon his iſſues, 
the -remainder to others, with a 
power of revocation by inden- 


ture ſubſcribed and ſealed by him- 
ſelf, to limit new ules. The, 


26th of Eliz. he covenants to 
levy a fine to other uſes, and 
four years after levies a fine ac- 
cordingly. And if this inden- 
ture and fine make a revocation 
of the uſes in the firſt deed was 
the queſtion? And reſolved, it 


was a revocation, becauſe the 
deed 
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PRINCIPAL 


deed and the fine are but one 
conveyance, Page 239 
'Tenant for life, with remainder 
over, with a power to make a 
jointure, and the tenant for life 
covenants to ſtand ſeiſed to the 
uſe of his wife for life, for her 
jointure; reſolved a good execu- 
tion of the power, 239 
A power to make leaſes being ge- 


neral is void, upon a covenant to 


ſtand ſeiſed, 248 
Tenant for life, with a power to 
make leaſes to any perſon, for 
one, two or three lives, or for 
twenty-one years, reſerving the 
ancient rent, tenant for life de- 
miſes to B. for twenty-one years 
to commence after the death of 
J. and M. the power is not well 
executed, being to commence in 
uro, ibid. 
A power reſerved to D. to revoke 
a deed by writing, ſubſcribed and 
ſealed by him in the preſence of 
two or more credible witneſſes, 
in expreſs words, Sc. D. makes 
his will in writing, in the pre- 
ſence of two credible witneſſes, 
without making any expreſs re- 
vocation; and adjudged a good 
revocation, and the will a good 
execution of the power, 295, 


Ol 
PRESCRIPTION. 


If a man will preſcribe for a toll 
upon the ſea, he ought to alledge 
a good conſideration for it, for 
that by Magna Charta, and other 
ſtatutes, every one hath liberty 
10 go and come upon the ſea, 
without impediment, 232, 233 
In an action upon the caſe for not 
grinding at his mill, where one 
preſcribes for mulQure z re - 


MATTERS. 


ſolved, he muſt aver that his 
mill was ſufficient to grind all 
the corn, Page 327 


PRIVILEGE. 


One being choſen burgeſs of parlia- 
ment, and having a trial at bar 
to be had before the ſitting of the 

acliament, moved to have his 
privilege allowed, but denied, in 
regard the parliament were not 
ſitting, nor to fit till after the 
trial, 12 

If one who is in the cuſiody of the 
marſhal may be ſued for lands in 
a county palatine, as well as he 
may be ſued in the Exchequer 
for lands in a county palatine, or 


in Wales, by Quo minus, 8 


In an action upon the caſe for an 


eſcape, the defendant pleads the 
privilege of eundo H redeundo 
from an inferior court againſt a 
proceſs in Banco, and ſeemed to 
the court an ill plea, 100 
If a man be arreſted in the face of 
the court, the court hath power 
to diſcharge him, but not other- 
wiſe, or 
Jurors that will have privilege upon 
a charter of exemption, ought to 
claim it in proper perſon, 115, 
114 

But ſhall not have it in B. R. nor 
in caſe where the king is party, 
without expreſs words, ibid. 
The king's ſervants are privileged 
from arreſts, for that the king 
ſhall not be deprived of them 
without leave, 152 
But they may be outlawed, for that 
it is for the advantage of the 


king, ibid. 
An attorney is privileged fram ſet- 
ving as reeve, 180 


And alſo from being a ſoldier, —— 
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PROCEDENDO. 
On a Habeas Corpus a Procedendo 


granted for calling a woman 
whore in London, by three juſ- 
tices, Page 81 


PROCESS, wide CAPIAS. 


A warrant direQed to a conſtable to 
take H. to find ſureties for his 
good behaviour, may be executed 
on a Sunday, notwithſtanding the 
new ſtatute, 250, 251 

In all indiatments for treſpaſs, and 
under ſelony, a Venire fac. is the 
ficlt proceſs, 375 


PROHIBHION. 


Prohibition lies to the admiralty for 
ſuing there for mariners wages, 3 
The granting prohibition is not a 
diſcretionaty act of the court, 
but ex debito Juſlitiæ, 
No prohibition hes to the admiralty 
For ſuing a recognizance there 
taken by way of ſtipulation 
againſt one that was ſurety in the 
nature of bail, 78 
Where the freehold, or the power 
to grant an office may come in 
queſtion in the ſpiritual court, a 
prohibition ſhall be granted, 88 
The plaintiff ſuggeſts, that the de- 
fendant libelled for detamation in 
the court of the arches, and that 
he is an inhahitant in the dioceſe 
of Londen, contra formam Statuti 
23 Hen. 8. cap. 9. It was 
doubted if a prohibition would 
lie in that caſe, 91, 92 
A prohibition is not ex gratia, but 
ex debito Fuſlitie, 92 


A prohibition denied to the ſpiritual 


court on ſuggeſtion that the exe- 
cutor was ſued there for double 


damages for not ſetting out of 
tithes, Page gg 
A. makes his will, and thereby 
makes G. and D. his executors, 
D. makes his will and executors, 
and dies; G. dies inteſtate, his 
adminiſtrator ſues the executors 
of D. in the ſpiritual court for a 
legacy due from A. and a, prohi- 
bition was denied by three juſti- 
ces contra Keiling, 123 

A prohibition lies to the ſpiritual 
court, becauſe they refuſed to 
deliver a copy of articles; and 
they held that the ſtatute of 2 
Hen. 5. cap. 4. extends where the 
proceedings in the eccleſiaſtical 
court are ex officio, as well as be- 
twixt party and party; and that 

a prohibition lies for not deliver- 
ing a copy of a libel in ſuch 
caſc, 170 
On an Aſſumpſit brought in an in- 
ferior court, the defendant ten- 
ders a plea there, that the con- 
tract upon which the aQtion is 
brought was made out of the ju- 
riſdiction; the court there re- 
fuſed to allow this; and on affi- 
davit here of the ſaid tender and 
refuſal, this court granted a pro- 
hibition, 189 
A prohibition granted to the court 
of the marches of Wales at Lud- 
hw, on ſuing there for a legacy, 
contrary to their inſtructions, 
191 

Sir D. M. knight, was ſued in the 
eccleſiaſtical court by the name 
of ſir D. M. knight and baronet, 
and pleaded it there, that he is 
only knight, and not baronet ; 
and the court allowed the plea, 
and proceeded to excommunica- 
tion, and a prohibition was grant- 
ed, 219 
A pro- 


— 
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A prohibition granted to the court 


of the chamberlain of Chefter, 
for that a court of equity can- 
not charge the inheritance of a 
man's land with a rent, P.221 


The plaintiff had a judgment at 


law againſt the defendant, who 
exhibited his bill in chancery to 
be relieved againſt this judgment, 
and the plaintiff pleaded this 


Judgment, and over-ruled there, 


and moved for a prohibition, 
— his ſuggeſtion on the 

atute of 4 Hen. 4. cap. 23. Et 
adjournatur, 227 


The plaintiff ſuggeſts that there is 


a cuſtom within the pariſh of FS. 
that the churchwardens with the 
major part of the pariſhioners, 
may order the ſeats in the church 
there, and arg to fee to the re- 
pairs of them; and that the 
churchwardens would have pla- 
ced the plaintiff in a pew there, 
and the defendant libelled againſt 
him in the ſpiritual court; the 

laintiff prays a prohibition, and 
denied by three juſtices, againſt 
Atkins juſtice, 246 


Suggeſtion, that the pariſhioner is 


to pay the tenth part of milk at 
the parſonage-houſe, or at any 
other place, is a good ground for 
a prohibition; by Popham juſtice, 
In Marg ine, 278 


Prohibition denied upon a libel in 


the eccleſiaſtical court for procu- 
rations by an archdeacon, 360 


In an attachment on a prohibition 


where damages are given to the 
plaintiff, there he ought to lay 
the viſme where the ſuit in the 
eccleſiaſtical court was ; other- 
wiſe the want of a viſne hurts 
not, 387, 388 


On a libel in the eccleſiaſtical court 


ed, 
A prohibition granted to the admi- 


for tithes againſt H. and ma 

others named in a ſchedule afh x- 
ed to the ſaid libel, the inhabi- 
tants pray a prohibition, and join 
in a ſuggeſtion of a Modus; and 
it appearing that the plaintiff in 
the eccleſiaſtical court ought to 
be prohibited, the Quære was, 
Whether they may have one 
writ of prohibition, or if they 
Ought to ſever ? And reſolved on 
examination of the caſes, that 
the parties ſhould bring ſeveral 
writs, for ſo had been the courſe 
of this court formerly, and there- 
fore they would not alter it, al- 
though ſome of the judges of the 
C. B. were of opinion one writ 
might be granted for all, P. 425 


The plaintiff ſued the defendant in 


the eccleſiaſtical court at York 
for marrying. his ſiſter's daugh- 
ter, and the defendant prayed a 
prohibition, becauſe out of the 
levitical degrees; but denied by 
the whole court, becauſe a cauſe 
of eccleſiaſtical conuſance, 464, 


465 


Though ſometimes prohibitions 


have been granted in cauſes ma- 
trimonial, yet if it were now res 
integra, they would not be grant- 

ibid. 


ralty on ſuggeſtion that they had 
cauſed his ſhip to be arreſted up- 
on the land, within the body of 
the county, &c. 489, 496 


— 


RECORD. 
O precedent for the withdraw - 


ing a record of the court, 
though both parties are willing 
to do it, 69 
A record 


A TABLE or Taz 


A record daſhed through in nature 
of a cancellation, Page 69 


RELEASE. 


If there be two jointenants, and the 
. one for money grants, bargains, 
. ſells and confirms to the other; 


reſolved this amounts to a releaſe, | 


187 
A releaſe of damages in dower ſuſ- 
- tained occaſione detentionis Dotis, 
is no releaſe of the mean profits 


of the land, for they are two 
366 


diſtin@ things, 
If by a releaſe of obligations & 
. ſeripta obligatoria articles of a- 
greement be releaſed, 393 
It cannot be conſtrued to be the in- 
tent of the party to releaſe an 
agreement made to himſelf, when 
he joins another in the ſame re- 
leaſe, who was not party to the 
ſaid agreement, . 


{00s 393 
In debt upon an obligation, the de- 


fendant pleads a releaſe of all er- 
rors, and all aQions, ſuits and 

*writs of error, whatſoever; and 
adjudged the releaſe extended on- 
ly to writs of error, 

Releaſe by one jointenant for life to 
another, doth not deſtroy a con- 
tingent remainder depending up- 

on it, 413 

If land be given to two, upon con- 
dition that they ſhall not alien, 
and one releaſes to the other, it 


is no breach of the condition, 413. 


414 
REMAINDER, vide DEMISE. 


A fine was levied of lands to the 
uſe of the huſband and wife for 
their joint lives, the remainder 
to the heirs of the body of the 
wife by the huſband engendered, 
the remainder to the wife (ſhe 


ſurviving) for life, the remainder 
to the right heirs of the huſband; 
the huſband dies. And the queſ- 
tion was, If this eſtate-tail was 
executed in the wife, or contin- 
gent? And reſolved by all, that 
this eſtate is an eſtate-tail exe- 
cuted in the wife, ſub modo, not 
as to the diviſion of the jointure, 
but to other purpoſes; and no 
contingent remainder, P.126,127 
And that it is no more than where 
an eſtate is limited to two, and 
the heirs of one of them, ibid. 
If land be given to a woman during 
her widowhood, and after to the 
heirs of her body; this is an eſ- 
tate-tail executed, and not con- 
tingent, 127 
A woman ſeiſed of lands in fee by 
indenture between her of the one 
part, and the lord P. of the other 
part, did demiſe the ſame to the 
lord P. to have and to hold to him 
for forty years, if ſhe lived fo 
long, in truſt, that ſhe might re- 
ceive the profits during her life ; 
and alter her deceaſe, then the 
one moiety thereof to be and re- 
main unto M. C. and the other 
moiety to F. B. and their execu- 
tors, Sc. for the term of 1000 
years; and the queſtion was, 
Whether the eſtate to M. C. and 
J. B. be good? And it ſeemed to 
the court that the remainder li- 
mited to M. C. and J. D. was 
void. ½, It could not paſs to 
them by way of preſent eſtate, 
becauſe they were not parties to 
the indenture. 2dly, It could not 
be a contingent remainder, being 
a remainder for years depending 
on an eſtate for years, and there 
cannot be a contingent eſtate for 
years, becauſe a leaſe for years 
operates 


PRINCIPAL MATTERS. 


operates by way of contract, and 
therefore the particulareſtate, and 
the remainder eſtate operate as 
two diſtin& eſtates grounded on 
ſeveral contracts, P. 150, 151 


But in the ſaid caſe it was agreed 


ſuch a remainder may be of a 
freehold, as an eſtate for life, the 
remainder to the right heirs of 
FJ. S. is good, 151 
A releaſe by one jointenant for life 
to another doth not deſtroy a 
contingent remainder depending 


upon it, 413 
RENT, vide DEBT, : 


A rent-charge was granted to ſir R. 
B. and his heirs, and in the deed 


of grant was this clauſe, That if 


the rent be behind, &c. then it 
ſpall be lawful for the grantee to 
enter and retain till he be ſatisfied. 
Reſolved, the grantee by virtue 
of this clauſe may. maintain an 
ejectment, 137, 138, 158, 159 
But in ſuch caſe after his entry he 
hath only a pernancy of the pro- 
fits; he cannot cut down trees, 
or pull down houſes; if he doth, 
treſpaſs lies againſt him, as againſt 
him who abuſes a diſtreſs ; by 
Wyndham juſtice, Jha. 
In debt for rent by the aſſignee of 
a reverſion, the defendant pleads, 
That before any rent arrear, he 
had aſſigned to another ; and on 
demurter adjudged for the plain- 
tiff, by two juſtices, contra T wiſ- 
den, 162 
In debt for rent of four rooms, the 
defendant pleads a leaſe of five 
rooms, and eviction of the fifth; 

it is not good without a traverſe, 
175 

Declaration in debt for rent arrear, 
is good, without ſhewing the 


mean aſſignments, on a demur- 
rer, Pages 389, 390 
In debt for rent on a leaſe for years, 
the defendant needs not to alledge 
a tender; otherwiſe where there 
is a condition, the breach where- 


of is to be ſaved thereby, 418, 
419 
REPLEVIN, vide AVOWRY. 


In a replevin in the county, the 
plaintiff doth not declare, and the 
avowant removes the cauſe to the 
King's Bench, and the plaintiff is 
nonſuited without declaring ; it 
ſeems in that caſe the defendant 
may ſuggeſt what cattle he took, 
and ſhall have a return of them, 

* . 

The plaintiff in a replevin, ſince 
the ſtatute of 21 Hen. 8. cap. 19. 
may plead, nothing arrear, or any 
other plea, although he be-a 
ſtranger, and doth not make any 
title to the land, 256 

At common law a ſtranger could 
not plead any thing to the lord's 
avowry for rents or ſervices, but 
Hors de ſon Fee, or what did 
tantamount, 54 

He cannot plead tenure by leſs ſer- 
vices, Rien arrere, or a releaſe; 

ibid. 

But by the ſtatute of 21 Hen. 8. 
cap. 19. this ſtrictneſs is diſchar- 
ged; for as the avowant 1s not 
tied to avow upon any perſon, in 
certain, but upon the land within 
his ſeigniory ; ſo the tenant of 
the land by the equity of the ſta- 
tute is allowed to plead any plea 
to ſave and diſcharge his goods 
from the diſtreſs, 255 

When the lord avows according to 
the ſtatute, the plaintiff in the 


replevin may have every plea 
that 
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tenant might ha ve 


that the very 
bad, though be be a ſtranger to 


the lord, Page 248 
Tenant for years is within the ſta- 
tute of 21 Hen. 8. cap. 19. 256 
At the common law the tenant 
might plead any plea m bar to 
an avowry for a rent-charge, 256 


RESERP AT ION, vide EXCEP- 
TION. 


In debt ow an obligation againſt the 
defendant as hem ; the defendant 
pleads, Riens per Dient, and on 
xTue, the jury find, that V. Am- 
ſtrong, the defendant's father, was 
ſeiſed in fee ofthe manor of D: in 


165 7, and made a feoffment to B. 


and others, of all the ſazd manor, 
except the two meadows in queſ- 
tion, during his life, to the uſe of 
the defendant in tail; and whether 
the two meadows excepted did 
deſcend to the'defendant, was the 
queſtion, 207 
t. And reſolved by all, That the 
meadows deſcend to the defen- 
dant, isid. 
2. That the exception of the two 
meadows for his life, was a void 
exception, becauſe contrary to 
the rules of law, to have a livery 
operate in futuro; otherwiſe per- 
haps ir had been if the exception 
had been for years only, 7#btd. 
3. Though it be void, yet it doth 
amount to an indication of the 
intent of the feoffor, that the 
ſame ſhould not be according to 
the limitation of the other lands, 
ibid. 

As a leaſe of a houſe with the lands 
thereto appertaming, though 
lands cannot properly belong to a 
houſe, yet it declares the intent 
of che party that it ſhould paſs, 


and ſo is as much as therewith 
enjoyed or uſed, Page 407 
The plaintiff's anceſtor, (whoſe 
heir the plaintiff is) feiſed in fee, 
demiſes to the defendant, render- 


ing rent to the leffor, his execa. 


tors, adminiſtrators and affigns, 
during the term, and the plain. 
tiff declares as heir ; the defen- 
dant demurs in law; and adjudg- 
ed for the plaintrff ; for though 
* the refervation be but to the leſ- 
ſor and his executors, c. yet it 
being (during the term) it ſhall 
run with the reverfion, 213 
Leſſee for life makes a leaſe for 
years, which leſſee for years ſur- 
renders to the reverſioner, ren- 
dering rent; adjudged à good te- 
ſervation, becaufe it is a duty by 
way of comract, 222 


RESTITUTION, 


No reſtitution for goods taken upon 
an erronebus execution, for 
which damages had been already 
recovered in an action of treſ- 

paſs, 74 

Reſtitution is of duty, but re-reſti- 
ration is of grace, 85 
RETURN, vide SHERIFF. 

RIOT. 

By the ſtatute of 13 Hem. 4. cap. 7. 
the ſheriff is to join with the juſ- 
tices of peace in ſetting the fines 
on the rioters, otherwiſe it is er- 
ror, 386 


STATUTES. 


2 M. 2. cap. 46. The 
cutting down of timber 


trees by unknown perſons nac- 
fanter, is not within this ſtatute, 
487 

33 Edw. 


— 
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33 Edw. 1. de conſpiratoribui. Be- 


- fore this ſtatute an action of con- 


ſpiracy did not lie for any thing 
beſides for indicting for ſelony 
and treaſon; but by this ſtatute 

it lies for treſpaſs, and againſt 
oge only, Pages 176, 180 
4 Hen. 4. cap. 23. It a prohibition 
lie into the court of Chancery on 
this ſtatute, 227 


13 Hen. 4. cap. 7. In a riot the 


ſheriff is to join with the juſtices 
in fining the. rioters, or elſe it is 
error, 386 

2 Hen. 5. cap. 3. Extends where 
the proceedings in the eccleſiaſti- 
cal courts are ex officio, as well as 
between party and party, 170 

2 Hen. 5. cap. 3. extends only to 
cauſes between party and party, 
486 

23 Hen. 6. A covenant for the 
true impriſonment of J. S. and 
alſo to pay chamber-rent, is a co- 
venant for eaſe and favour within 
this ſtatute, 222 
23 Hen. 6. cap. 10. If a ſerjeant at 
arms be within this ſtatute, 62 

1 Ric. 3. cap. 3. Treſpaſs lies for 
ſeizing the goods of a felon be- 
fore conviction, 414 
4 Hen. 7. cap; 24. An eftate-tail 
was barred: by a fine, by virtue 
of this ſtatute, and before the 


ſtarute of 32 Hen. 8. 359 
19 Hen. 7. cap. g. expounded, 
touching Captas's, 129 


21 Hen. 8. Of adminiſtrations, it 
is in the power of the ordinary 
to grant adminiſtration to the 
wife or next of kin, 93 

21 Hen. cap. 5. Of invento- 
ries, when the judge may diſ- 
penſe with bringing in an inven- 
tory, when not, 470, 471 


23 Hen. 8 cap. g. touchingcitations 
out of the dioceſe, Pages gi, 92 
26 Hen. 8. cap. 3. Of fixſt-fruis 
and tenths, 312, 313 
31 Hen. 8. cap. 1. Of partition, 
ancient demeſne is à good plea, 


| 2 
32 Hen. 8. cap. 28. What ſhall be 
ſaid lands leaſed by a biſhop for 
twenty years laſt paſt, = 165, 
166 
31 Hen. 8. cap. 24. Lands parcel 


of the poſſeſſions of the prior of 
St. Jom of Feruſalem, that came 


to the crowr by this ſtatute, are 


diſcharged of tithes, 225 
32 Hen. 8. cap. 30. helps misjoin- 
ing iſſues, 358 


34 Hen. 8. cap. 20. An eftate-tail 
cannot be barred where the re- 
verſion is in the crown, 358 

35 Hen. 8. cap. 16. reaches not to 
cities and corporations, 436 

37 Hen. 8 cap. 16. Lands lying out 
of the county palatine of Lancaſ- 
ter, will paſs under the duchy 

ſeal, go 

2 Edrv. 6. Of tithes. In debt on 
the ſtatute, it was held'by the 
court, that a verbal agreement to 
pay money to the parſon in diſ- 
charge of tithes, though it is not 
ſuch an agreement which may 
paſs the right; yet it is a good 
agreement within this ſtatute, to 

bar the plaimiff of his action, 

14 
22 C23 Car. 2. cap. 5. extends 


not to treſpaſs of goods, ho 
8 


4 
29 Car. 2. Whether molaſſes be 
an imported material within this 


ſtatute, 305, 306, 307 
9 Car. 2. Of frauds and perju- 
ries, 334» 450, 451 
CONCERNING 
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CONCERNING STATUTES ” The ſheriff returns a reſcous againſt 


GENERAL. 


Although an act of parliament be a 


private act, yet the judges are 
to take notice judicially of all 
., parliaments and their ſeſſions, 


Page 191 


Miſrecital of a ſtatute vitiates the 
count, ibid, 


There is a difference when the ac- 


tion or information is grounded 
on an act of parliament, and the 


concluſion is contra for mam Statuti 
prædict. there the action of in- 


formation is not good, if the ſta- 


tute be miſ-recited; hut if the 
concluſion be coptra fermion Statu- 
ti in hujuſmodo caſu edit” & proviſi, 
there it may be good, notwith- 
ſtanding the miſrecital; per Twif- 
den juſtice, - - 192 
W here a ſtatute gives a remedy tor 
any thing, it ſhall be — 
there was no remedy before at 
the common law. In Margin. 


260 


General words in an act of derte. 
ment do not comprehend an eſ- 
tate- tail, 322 
Rules to conſfrue aQs of parliament 
are different from the ſtrict rules 
of common law, 355», 356 
Relative words in an act ot parlia- 
ment will make a thing to pals 
as well as if it had been particu- 
_ larly expreſſed in the act itſelf, 


$4, 55 
SHERIFF. 


A ſheriff ought not to return privi- 
lege to be exempted from juries, 
but ought to ſummon them, 
and hall not be liable to an ac- 
tion for not returning them pri- 


113, 114 


vileged, 


S. and others, and the return is, 
that A. being in cuſtody of my 
bailiffs, the defendant reſcued 
him out of the cuſtody of the bai- 
liffs, and quaſhed, becauſe it 
ought to be out of the cuſtody of 
the ſheriff, Page 16t 
Upon a judgment in this court, a 
Heri fac. iſſued out; and upon a 
' Nulla bonareturned in London, the 
plaintiff takes out a Teftatum 
fac. directed to the ſheriff of 
| Montgomery to levy the monies 
in the hands of the defendant ex- 
eccutor: the ſheriff returns, . that 
this is a county in Wales, and 
that Breve Domini Regis non cur- 
rit in Wallia; adjudged an ill 
return, by three juſtices, 206 
All hundreds that were-not granted 
in fee by the crown before the 


time of Ed. 3. are joined to the 


office of the ſheriff, 361, 
362, Se. 


TAIL, vide FINE. 


LEASE made by tenant in 
tail without rendering any 


rent is not void, and if after he. 


convey over his eſtate by fine, 
the conuſee in this caſe cannot 
avoid this leaſe, otherwiſe it 
ſeems when the tenant in tail 
makes a leaſe to commence at a 
day to come, there the conuſee 
may avoid it, 132, 133, Ec. 
If tenant in tail, where the rever- 
ſion is in the crown, be diſſeiſ- 
ed, and the diſſeiſor levy a fine, 
and five years paſs, his iſſue ſhall 
be bound, 273 
If a man purchaſe an eſtate tail 
from the crown, a fine will bar 
his 
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his iſſues, notwithſtanding the 
* ſtatute of 34 Hen. 8. Page 274 


None cangiſcontinue an eſtate-tail, | 


unleſs he diſcontinue the rever- 
ſion, and therefore if tenant in 
tail infeoff the donor, it is no 
| diſcoatinuance of the intail, 344 
An eſtate - tail cannot be docked nei- 
ther by fine or recovery, where 
the lands are of the gift of the 
king, and the reverſion i is in the 
crown, 359 
But if ſuch ike be canta out 
ol the crown, it may be deſtroy- 
eld by fine and recoyerys 288, 
4358 
The iſſue in tail was amd by a 
fine by virtue of the ſtatute of 4 
Hen. 7. cap. 24. before the fla- 
tute of 32 Hen 8. cap. 36. 359 
A feoffment to the uſe of A. and his 
iſſues male of his body is no eſ- 
tate- tail in A. n 


TENANTS IN COMMON. 


Action of the caſe lieth not for one 
© tenant in common on a fraudu- 
lent ſale of all, by the other, 15 
Tenants in common may join in an 
action of covenant for not repair- 
ing of an houſe, Cc. 80 
If two tenants in common make 2 
leaſe for years rendering rent, 
and then one of them dies, the 
executor and ſurvivor may join in 
debt, or ſever at their pleaſure, 


ibid. 
But if the leaſe be for life they ought 
to ſever, . thid. 


They may join in waſte in the Te- 


nut, and in Detinue for deeds, 


ibid. 

Tenants in common may join in an 
action upon the caſe for obſtruQ- 
ing a water-courle. In Margin 
ibid, 


w 


20 a writ of partition betwixt te- 
nants in common 70 the ſtatute 
of 31 Hen. 8. cap. 1. Page 80 
In an aflize between two tenants in 

common, a forbidding by word 

of mouth to the tenant to pay his 
tent, was adjudged a diſſeiſin, 


We pts 371 
TENANT . 


A. makes a leaſe at will, and then 
leaſes to another ſor years, to 
commence preſently, on condi- 

tion that the ſecond leſſee enter 
not till the rent at will is due: 
reſolved, that the leaſe or agree- 
ment did ſo determine the will, 
as the action lies not againſt te- 
naat at will for the tent, 224 


TRAVERSE, vide PLEADING. 


Where a matter is expreſsly pleaded 
in the affirmative, which is ex- 

preſsly pleaded bythe other party 
in the negative, the next ought 
to be an iſſue, and no traverie ; 
for otherwiſe they will plead In 
infinitum, 1199 

In treſpaſs on a traverſe the plaintiff 
. concludes, Et hoc paratus eft ve- 
rificare, unde petit Fuicium, if 
the plaintiff ab atone ſug predic- 
ta præcludi debeat ; on this the 
detendant demuts ſpecially be- 
cauſe he. doch not conchide Unde 
petit Fudicium & dampna ſua oc- 


ca/ione tranſgreſſianis predifie ſibi 


adjudicari, Sc. For this cauſe 
the court ſeemed for the defend- 
ant, 152 


In debt for rent of four rooms, the 
defendant pleads a leaſe of five 
rooms, and eviction of the fifth, 
it is not good without a traveric, 


173 
The probate of a will is not tra- 
verſable, 406, 407 


M m TREASON, 


- TREASON' vide COR ONE. 


Before the ſtatute of 26 Hen. 8. no 
eſtate taif was ever forfeited for 

* treaſon, * Pages 346, 348 
hen a priſoner is charged with 
the offence of killing the king, 
and the evidence is, that he at 

| ſeveral times labouted it, and by 
ſeveral ways; and to each parti- 
cular time and fact there is but 
one witneſs, and yet every of the 
ſaid fads conduces directly to 
the eſſecting and perpetration of 
the fact and treaſon charged upon 
the priſoner; ſuch evidence is 
ſufficient within the ſtatute z but 
otherwiſe it had been if the facts 
had been tending to another ſe- 
veral treaſon, 407 
Why two witneſſes ate required in 
treaſon, 408 
The ceremony for the priſoner of 
holding up his hand at the bar 
upon an arraignment of treaſon is 
only for the making known the 
perſon of, the offender to the 
court; for if he anſwers that he 

is the ſame perſon, it 1s all 
one, 12 408 
W hat truſts are forfeited for trea- 
ſon, 120, 121, 122, c. 
The king by the attainder ſhall 
have the ſame eſtate in law as the 
purty had in equity, . and no 
wore ; and therefore if a truſt 
be to A. for life, the remainder 
to B. and B. is attainted, the king 
ſhall have only the remainder 
and not the poſſeſſion, 122 
For the ftatute of attainder is like 
to the ſtatute of uſes, it executes 
truſts, 122 
The father by attainder ſhall not 
torſeit a mortgage redeemed by 
the ſon, for that the ſon hath it 
as a purchaſor, ibid. 


A TABLE or ri 


An indi ment of high treaſon may 
be tried by Niſi prius, vide trial, 
1h Page 36) 
A Tales de circumſlantibus may be 
awarded in caſe of treaſon, by 
the ſtatute of 4 & 5 Phil. & Mar. 
. cap. 7. where the king 1s party, 
36) 

TRESPASS vide TROVER. 
Treſpaſs for taking his goods (inter 
| al.) unam Sataginem, Anglice à 
frying pan; on intire damages 
given, it being moved in arreſt 
that Satago was no latin word, 
and ſignifies nothing, but it ought 
to be Sartago; but adjudged for 
the plaintiff, for if it ſignify no- 
thing, no damages are given for 
its 15 
Treſpaſs vi ¶ armis quare Phuſranos 
ſuos & Perdices ſuat capit, held 
good by the court alter a verdiQ, 
16 
After a rule of court to vacate judg- 
. ment, treſpaſs lieth againſt him 
that took the goods in execution, 


Treſpaſs for taking 4o ſheep, and 
chaſing of them, by reaſon of 
which chaſing one of them died ; 
the defendant pleads, that the 
place in which the chaſing is ſup- 
poſed, was his freehold, and 
that he leniter chaſed them, que 
eft eadem tranſgreſſio. The plain- 
tiff replies, and juſtifies for com- 
mon. Defendant rejoins by in- 
cloſure; the plaintiff demurs ; 
and held, the bar was good with- 
out a traverſe, 185 

Accord, though executed in Part, 
is no good plea to an act of treſ- 
paſs and aſſault, 203 


Treſpaſs quare clavfum fre it pedidus 
A 69 2 fences 


cont inuand? 


3 
If I bring an action of treſpaſs for 


PRINCIPAL 


continuands tranſgreſſion. pred from 
ſuch a day to ſuch a day, ad dam- 
num, c. after verdi& moved 
in arreſt of judgment, that there 
can be no Continuand. in breaking 
fences ; and adjourned, Page 228, 

96 


taking my horſe, and uſing him 
twenty days, it ſeems I cannot 
lay it with a Cantinuando, 228. 


Treſpaſs vi & armis, the plaintiff 


counts that the defendant 14 
April 30 Car. 2. did thruſt a 
woman named M. Hunt, upon 
his ſon named H. Hunt being an 
infant under the age of diſcre- 
tion, by means whereof his thigh- 
bone was broke, and the plain. 
tiff inforced to expend great la- 


bour, and divers ſums of money 


to cure him, ad damnum, Cc. 
and verdict and judgment for the 
plaintiff ; by Mountague chief ba- 
ron, and Atkins baron, contra 
Raymond baron, who held the 
ſon ought to bring the action, 
and not the father, 259, 260 


The father cannot have an action of 


treſpaſs for beating his ſon, if it 
be not laid per quod ſervitium ami- 


fit. By Raymond baron, 259 
A father ſhall not have an action tor 


the loſs of the marriage of his 
ſon and heir, except when a 
ſtranger takes him by force and 
marries him; but if the ſon 


marries himſelf, or a ſtranger 
procures him to marry one, the 


father hath no remedy. By ba- 
ron Re 259, 260 


Treſpaſs vi & grmis.for taking the 


mare ipſuf querentis necnon Bona 
&& catalla . and ſums them 
up, but doth not ſay that they 
were the goods iþp/rus querentis ; 


MATTERS. 


and on demurrer it was held, 
the plaintiff may have judgment 
ſor the mare, and releaſe the 
action for the reſidue, © ige 395 


Treſpaſs quare domum ſuam fregit 1 


Maii continuando till 1 June, is 
not good, but for feeding the 
graſs it is good, 396 


Treſpaſs for throwing logs into the 


plaintiff's cloſe, with a Continu- 
ando, is not good, but if diver/is 
diebus & vicibus were in, it 
would be good, ibid. 


Treſpaſs guare clauſum fregit pedibus 


ambulando A proſlerne fes fences 
continuando from ſuch a day to 


ſuch aday, ſeems not good after 
verdict, ibid. 


Treſpaſs for ſpoiling corn in the 


blade may be with a Continuando 
diverſis diebus & temporibus for 


two years, ibid. 


A demurrer to an aQion of treſpaſs 


with ſeveral continuances for that 
the ſeveral continuances of the 
treſpaſſes are ſeveral treſpaſles by 
themſelves, and ought not to be 
declared upon with a Continuando; 
but left undetermined, 396 


Treſpaſs lies upon the ſtatute of 1 


Ric. cap. 3. for taking the plain- 
tiff's goods, (being arreſted for 
ſuſpicion of felony) hefore con- 
viction; and reſolved, money is 
goods within that ſtatute, 414 


If a man have my goods by my de- 


livery, and I afterwards demand 
them, and he refuſes to deliver 
them, an action of treſpaſs, vi & 
armis doth not lie, becauſe - here 
was no tortious taking ; but in 
ſuch caſe trover well lies, 472 


When there is a tortious taking of 


goods and detaining them, the 
party may either have troyer or 
treſpaſs at his pleaſure, and in 

M m 2 ſuch 


ſuch cafe judgment in one of the 
ſaid aQions is a bar in the other, 
Page 472 
Whereſc» ver the ſame evidence 
will maintain both the ſaid ac- 
tions, there the recovery and 
judgment in one may be pleaded 


in bar againſt the other, other- . 


wile not, ibid. 
The ſtatute of 22 C23 Car. 2. cap. 
5. extends not to treſpaſs of goods, 
487, 488 


TROVER and CONVERSION, 


Vide BAR. 
Trover for two pair of pothooks, 


and divers other things, and alſo -» 
for hangers, held navght after U 


verdiQ, becauſe of the incertain- 
ty of the word hangers, 2 
Otherwiſe it had been brought for 
the pothooks and hangers only, 
admit, ibid. 


Trover lies for abilltard-table, ports, 


flicks and balls, thid. 
Trover and treſpaſs are actions 
ſometimes of a different nature, 
for trover will ſometime he 
where treſpaſs vi © armis will 
not; as if a man have my goods 
by delivery to keep for me, and I 
afterwards demand them, and he 
refuſes to deliver. them, I may 


have an action cf trover, but not 


treſpaſs vi & ormis, becauſe 
here was no tortious taking, 


- 472 
Sometimes the caſe may be ſuch, 


that either the one or the other 
will lie, as where there is a tor- 


ticus taking of goods and detain- 
ing them, the party may have 
either trover or treſpaſs, aud in 


ſuch caſe judgment in one action 


is a bar in the other, 472 
Whereſcever the ſame evidence 


A TABLE or Tar 


will maintain both the ſaid ac- 
tions, there the recovery and 
judgment in one map be pleaded 
in bar againſt the other, other- 


wiſe not, | Page 472 
In trover by five, and before verdict 
one of them dies, ard they pro- 
ceeded to trial, and verdict ſor 
the plaintiffs, then the plaintiffs 
ſuggelt that one of them is dead, 
and pray judgment for the reſt, 
and had it; and on error brought 


and aſſigned, that the party died 


before verdict, . and fo verdict 
given for a dead perſon, judg- 
ment was reverſed, for the lame 
right continues, which was at 
he bringing the action, 63 
And though in the ſaid cafe the 
-x {Plaintiffs were joint-lenants, and 
had a capacity of having the 
S © whole ſurvive, yet in truth every 
one kad but a moiety, and fo 
they were not at the time of the 
action intitled to ſo much as they 
are aſter the death of one of the 
plaintiffs, ibid. 
TRIAL and MIST RIAL. 
Covenant brought in one county, 
and the breach aſſigned fornot te- 
pairing a houſe'in another coun- 
"ty, and the trial had in the firſt 
courty; if it is a "miſtrial, the 
court was divided, 85, 86 
In caſes of trials concerning things 
arifing in Berwick, the uſe is, to 
ſuggeſt upon the roll that the 
king's writ doth not run in Ber- 
wick, and pray a Fenire may be 
of the next vill to'Berwick, which 
is Belfort; and upon this a Venire 
is directed to the ſheriff of Nor- 
thumberland to make come tweive 
out of Belfort to try this iſſue by 
* 5 prius 3 and this i a. god tri- 
273. 8 
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In debt upon an obligation condi- 

_ tioned to pay money in Berwick, 

was tried at Belfort, Pages 17 3, 
17 

A thing done in Wales ſhall at —— 

mon law be tried in the next 

county adjoining, 173, 174 


A thing in Ireland was tried in the 


county of Salop, which is alledg- 
ed to be the next county to Ire- 
land, i 74 

A miſtrial aided by the ſtatute of 16 
& 17 Car. a. cap. 8. 181 
An indictment of high treaſon may 
be tried by Niſe priut, 367 

A Tales de circumſiantibus may be 
awarded in caſe of treaſon, by the 
ſtatute of 4 && 5 Phil.& Mar. cap. 

7. where the king is party, 367 

A trial by conſent may be had in a 
foreigncounty whereſuch conſent 

is entered upon record, otherwiſe 
not, 372 
If the iſſue be, No Knight, it ſhall 
be tried by the country, and not 
by the king at arms, 79 
In a Qzare Impedit the defendant 
pleads, That the plaintiff puis le 
darrein continuance was knighted, 
and the plaintiff denies it, and 
iſſue thereupon, and tried per 
patriam, ibid. 


Seiſin of lands in Kent is tried in 


Landon, and it ſeemed to the court 
well enough after a verdict, by 
the ſtatute of 16 & 17 Car. 2. 


cap. 8. 392 
Trial on a bond is to be where it is 
dated, 430 


Nonage may be tried where the 
party was commorant, and not 
where the writ was brought, if 
collateral to the action, 458 


TITHES, vide PROHIBITION. 
Moved for a prohibition on ſuggeſ- 


MATTERS. 


tion, that the - executors were 
ſued in the ſpiritnal court for 
double damages for not ſetting 
out of tithes; but denied, P. gg 
Lands parcel of the poſſeſſion of the 
prior of St. Jain of Jeruſalem that 
came to the crown by the ſtatute 
of 32 Hen. 8. cap. 24. are giſ- 
charged from payment of tithes, | 
225 
On a bill in the Exchequer for ſmall 
tithes by a vicar, a queſtion aroſe, 
Whether a pariſhioner ſhall pay 
the tenth part of the milk of his 
cows every meal, or only every 
tenth meal ; and decreed he ſhall 
pay every tenth meal only, 277 
And that the tithe milk ought to be 
carried by the pariſhioners and 
delivered at the vicarage-houſe ; 
by Raymond baron, 278 
But the chief baron and the other 
two barons agreed that it ſhould 
be delivered in the church-porch, 
becauſe the neighbouring pariſh- 

es did ſo, ibid. 
Suggeſtion that the pariſhioner is io 
pay the tenth part of milk at the 
parſonage-houſe, or any other 
place, is a good ground for 2 
prohibition; by Popham chief 
juſtice. In Margin. ibid. 
Tender of tithe cheeſe at the houſe 
of the pariſhioner, is a good 
tender. In Margin. ibid. 
In debt on 2 Edw. 6. for tithes, it 
was held by the court that a ver- 
bal agreement to pay money to 
the parſon in diſcharge of tithes, 
though it is not ſuch an agree- 
ment which may paſs the right, 
yet it is a good agreement with- 
in the ſtatute to bar the piaintiff 
of his action of debt, I4 


VARIANCE. 


* 


ATABL E or 1 
FARIANCE. 


- cauſe the body of the county was 
not named before in the record, ib. 


TN an n of perjury tried At a trial at the Ni prius, the plain- 


at the aſſizes, it was refolved by - 


the court, that the jury there 
cannot have conuſance of any 


© variance between the record and 


the information, but the judge 
there ought to determine it; and 
* becauſe the jury had found it ſpe- 
cially, it was ordered that a Ve- 
nire de novo ought to iſſue, 202 
Variance betwixt the verdict and 
judgment in ejeAmerit aſſigned 
for errorbut not determined, 398 


VENIRE FACIAS. 


In debt upon an obligation condi- 
tioned to pay money at the houſe 
of one Yarrow in Mood. ſtreet 
magna, London; the defendant 
pleads, that he paid the money 
at the ſaid houſe in Mood ſtreet, 
but names no pariſh ; on that a 

Vienire iſſues to the pariſh of St. 
Michael Wood. ſireet, and found 
for the plaintiff, and judgment. 
The defendant brings error, and 
aſſigns for error, That the pa- 
riſh of St. Michael is not named 
in any part of the record; but 
ruled good, being after verdiQ, 


67, 
And by Twiſden juſtice, The words 
of the ſtatute of 21 Fac. cap. 13. 


by reaſon the Vine is ſued out of 
more places, or of fewer places 
than it ought to be, ſo as one 
place be right named, are to be 
intended, when ſome of the pla- 
ces are named in the record, 67 


And therefore if an action bs laid 


in D. and a Venire fac. iſſues de 
Corpore Comitatus, there, altho' 
the Venire be awarded to more 


places, yet it is not good ; be- 


tiff changed the Venire fac. and 
panels, and had a jury the defen- 
dant knew not of; and held, that 
the defendant cannot be aided, if 
the firſt Venire was not filed, 76 


And a difference taken when the firſt 


Venire was not filed, there he 
cannot be aided, becauſe the de- 
fendant may have reſort to the 


- ſheriff, and have a view of the 


panel, to be. prepared for his 
challenges; but if the firſt Venire 
was filed, then the defendant 
ſhall have a new trial ; by Twiſ- 
den juſtice, and all the clerks, ib. 


Judgment ſtayed for want of Viſne, 


178 


In an attachment on a prohibition 


where damages are given for the 
plaintiff, there he ought to lay a 
viſme, where the ſuit in the ec- 
cleſiaſtical court was, otherwiſe 
the want of a Viſne hurts not, 

387, 388 


Probos E9 legales homines in a Venire 


are of the ſame import as Libero: 
& legales haminos, adjudged, 417 


If ſince the expiration of the ſta- 


tute 16 & 17 Car. 2. cap. 3. 
The Venire be Qyorum quilibet 
may expend 20. in lands. And 
reſolved by three juſtices, contra 
Raymond juſtice, That the writ 
was good, for that before any 
ſtatute it was, and now 1s in the 
power of the court to award a 
Venire fac. of what large ſum 
they pleaſe, 417, 418 


VENUE, vide VENIRE FACTAS. 
An action on the caſe for forging a 


will brought in Middleſex, but the 
land compriſed in it lay in Suf- 


folk, 
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PRINCIPAL MATTERS. 


" folk, and the Veme on motion 
changed to Suffolk, Page 33 
| VERDICT. | 


No privy verdi& can be given in 
criminal cauſes which concern 
life, as felony, c. becauſe the 
Jury are commanded to look up- 
on the priſoner when they give 
their verdia, and ſo the priſon- 


er is to be there preſent at the 
ſame time, 193 


But in criminal caſes, where the 
defendant is not to be perſonally 
preſent at the time of the verdict, 
a privy verdict may be given, ib. 

An information was brought and 
laid in Devonſbire, and the trial 
there, and yet the jury gave a 
privy verdict in the county of the 
city of Exeter, which was held 
good by the court, becauſe the 
cuſtom hath always been to give 
the verdict in that place, #bid. 

Although the commiſſioners have 
ſole authority to adjudge a man a 
bankrupt, yet in an action the 
jury muſt find whether he was a 
bankrupt or no, 337 

Whereſoever it may be preſumed 
that any thing muſt of neceſſity 
be given in evidence, the want 
of mentioning it in the record, 


will not vittate it after a verdict, 


487 
Want of attornment is aided after 
a verdict, ibid, 


USES, 


Au uſe ſhall not be raiſed by cove- 
nant to ſtand ſeiſed, &c. when 
the parties intended it to another 


Purpoſe, 43» 44, 45, Ce. 


The father in conſideration of af- 
ſection, gave lands to his ſon, and 
livery was indorſed on the deed, 


but not made 3 and edges an 


uſe did ariſe to the ſon; anda. 
difference taken where the fa+ 
ther by feoffment gives to a 


ſtranger, to the uſe of his. fon, BY 


there no uſe ariſes z but when 
the conveyance is to the party 
himſelf, Mere the uſe will ariſe, 49 
The father covenants to ſtand ſeiled 
to the uſe of the heirs of his body 
by a fecond wife, he having aſon 
by the firſtʒ adjudged that the fa- 
ther took an eſtate for life, by 
implication, and that it was the 
fame in effect, as if he had co- 
venanted to ſtand ſeiſed to the uſe 
of himſelt for life, by expreſs 
words, and the heirs of his body 
by a ſecond wife, for that during 
his life they could not be heirs, 
ſo it muſt be intended after his 
death, and the rather becauſe it 
is in the caſe of an uſe, which are 
to be conſtrued to ſerve the par- 
ty's intent, 228, 229, 230 
H. covenants to ſtand ſeiſed, after 
his death, to the uſe of F. D. 
H. hath a fee-ſimple till his 
death, by Hale chief juſtice, 230 
H. covenants to ſtand ſeiſed to the 
uſe of himſelf for life, remainder 
to the uſe of ſtrangers, and their 
heirs, during the life of C. Re- 
mainder to the ſons of C. ſucceſ- 
ſively in tail-male, remainder to 
E. B. in tail. The covenantor 
dies before any ſons of C. born, 
and after a ſon is born. If E. B. 
next in remainder ſhall have the 
lands preſently, or thall ſtay till 
all iſſues be dead without iſſue 
male ; and it ſeemed to the court, 
That this remainder to E. B. 
veſts immediately after the death 
of H. tenant for life, 248, 249 


USURY. 


A TABLE or &c. 


UTURT. 


If the ety * lends the money, 
contracts for more than for 6/. 
| per Cent. all the aſſurance is void; 
- but if he doth not contract for 
more than the ſtatute allows, and 
after he will take more, the aſ- 
furance ſhall not be avoided, but 


the party ſhall forfeit the treble _ 


value, Page 197 
As it a man, when. money was at 


8]. per Cent. lends money and 


takes bond for the ſame, 2nd then 
"the ſtatute of 12 Car. 2. is made, 
and he will continue the old in- 
tereſt upon that bond, the bond 
Mall not be avoided by ſuch ac- 
ceptance of intereſt, but the par- 


ty ſhall forfeit the treble value of 


the ſtatute, ibid. 
On an information upon the ſtatute 
of uſury, he who borrows the 


money may be a witneſs, aſter 


he has paid it, but not before, 
191 
UTLAWRY. 


After utlawry in a perſonal action, 
and before ſeizure, the party out- 
wed levies a fine, the conuſee 

mall retain againſt theking, other- 

vwiſe if the ſeizure be before the 


fine levied, the king ſhall not be 


ouſted of his pernancy, 17 
The king may diſpoſe of the land it- 
ſelf of a perſon outlawed, by the 


, courſe of the Exchequer, ib. 
The king's ſervant may be outlaw- 
ed, 152 


In a writ of error to reverſe an 
outlawry, the ſame outlawry is 
no good plea, 


462 


WAGER of LAW. 
-AGER of law lieth of a 
debt recovered in a court 
baron, | Page 386 
In debt for 4. recovered in a court- 
baron, for damages and coſts 
there, in an action for words, the 
defendant offered to wage her 
law; and it 'ſeEmed clear to the 
court, That though wager of 
law do lie of a debt recovered in 
a court-baron, yet it ſeemed to 
them, That that ſhall be intend- 
ed of a debt originally ſued for 
there, 386 
But in the aforeſaid caſe, no wager 
of law could have been upon the 
original action, becauſe there is 
an injury ſuppoſed in the defen- 
dant, in which caſe no wager of 
law lies, and therefore the court 
refuſed her waging law in that 
caſe, ibid. 


WALES, vide TRIAL, 


An original writ out of the Chan- 
cery here doth not run in Wales, 
but a writ of e execution doth, 

206 

By the ſtatute of 27 Hen. 8. cap. 26. 
Wales is made part of the realm 

of England, ibid. 

By the ſtatute of 1 Edw. 6. cap. 10. 
the ſheriffs of Wales ought to 
have their deputies in the courts 
at Weſtminſter, ibid. 

By the ſtatute of 34 & 35 Hen. 8. 
cap. 26. all proceſs for weighty 
cauſes ſhall be direQed into Wales 

by the chancellor and council, 
which is intended the judges, ib. 

An Elegit, Fieri fac. and a Certiorari 

lies into Wales, ibid. 


